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1849. 

Ex  parte  Capper, 
In  the  Matter  of  The  London,  Bristol,  and  South  Wales   june  1st  (a). 

Direct  Railway  Company; 

AND 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Act,  1848. 

X  HIS  was  a  petition  for  winding  up  the  affairs  of  the  a  icrip-hoider 

•  •  • 

above  Company,  which  was  provisionally  registered.     The  iuy  ^irte^ 
petitioner  became,  in  July,  1847,  the  holder  of  scrip  cer-  ^'^'^y,  ^^ 
tificates  for  fifty  shares  in  the  Company,  and  received  not  signed  the 
back,  on  account  of  the  deposit  on  the  shares,  II.  per  share,  contract,  may 
with  a  certificate  or  memorandum,  to  the  effect  that  the  S^'to*wnd 
holder  of  that  document  would  be  entitled  to  a  pro  rat&  *»P  ^^  ^^'^" 

pany. 

division,  on  fifty  shares,  of  any  balance  remaining  after 
final  settlement  of  all  claims  on  the  Company.  He  had 
not,  however,  signed  the  subscribers'  agreement  or  sub- 
scription contract 

Mr.  Molina  and  Mr.  BaggaUay  supported  the  petition, 
and  said,  that  the  petitioner  had  had  no  opportunity  of 
inspecting  the  accounts. 

(a)  These  ca8es,under  the  Joint-      gical  place,  in  order  to  publish 
stock  Companies  Winding-up  Acts,      them  as  early  as  possible. 
are  g^ven  out  of  their  chronolo- 

VOL.  III.  B  D.  G.  S. 


1849. 

Ex  parte 

Capper, 

In  re 

The  London, 

Bristol,  and 

South  Wales 

Direct 
Sailwat  Co. 


CASES   IN   CHANCERY. 

Mr.  Wigram  and  Mr.  Hardy,  for  the  respondents,  object- 
ed, that,  as  the  petitioner  had  not  signed  the  deeds,  he  was 
under  no  liability,  and  was  not  entitled  to  present  the  pe- 
tition. They  also  read  affidavits  to  shew  that  the  majori- 
ty of  the  shareholders,  in  the  proportion  of  seven  to  one, 
were  adverse  to  the  application. 

The  Vice-Chancellor  made  an  order  similar  to  that 
made  in  Ex  parte  Pocock  (a). 

(a)  1  De  G.  <fc  S.  731. 


June  Ath, 


Where  a  share- 
holder in  a 
Railway  Com- 
pany had 
applied  to  die 
Court  of  Bank- 
ruptcy for 
protection,  and 
had  entered  into 
an  arrangement 
with  his  cre- 
ditors, under 
7  &  8  Vict 
C.70:— //eW, 
that  he  cotild 
not  petition  to 
have  the  Com- 
pany wound  up 
under  the 
Joint^stock 
Companies 
Winding-up 
Act,  without 
serring  the  pe- 
tition upon  the 
trustees  under 
the  deed  of 
arrangement. 


Ex  parte  Walter, 
In  the  Matter  of  Cameron's  Coalbrook  Steam  Coal,  Swan- 
sea, AND  LONGHOR  RAILWAY  COMPANY ; 


AND 


In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Act,  1848. 

X  HIS  was  the  petition  of  a  contributory  to  the  above 
Company  to  have  its  affairs  wound  up  under  the  Joint- 
stock  Companies  Winding-up  Act. 

In  February,  1848, the  petitioner  had  applied  to  the  Court 
of  Bankruptcy,  under  the  7  &  8  Vict.  c.  70,  for  protection, 
and  to  carry  into  effect  an  arrangement  for  vesting  his  effects 
in  trustees,  for  pajrment  of  his  debts.  On  this  application 
an  arrangement  had  been  made  and  a  trustee  appointed. 

Mr.  Swanston  and  Mr.  Hetheriiigton  supported  the  peti- 
tion. 

Mr.  Russell,  Mr.  Malins,  Mr.  T.  H.  TerreU,  and  Mr.  W. 
W.  Cooper  appeared  for  the  respondents. 

The  Vice-Chancellor  held,  that  the  petition  could  not 
proceed  in  the  absence  of  the  trustees  of  the  deed  of  ar- 
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it,  but  gave  no  opinion  whether  an  order  could        1849. 
ipon  it,  if  it  were  served  upon  them.  bx  paru 

Waltxb, 
In  re 

application  of  the  counsel  for  the  petitioner,  his  Camikoh's 

lered  the  petition  to  stand  over,  with  liberty  to  Stiam  Coal, 

I  any  person  not  already  served.     No  further  pro-  Lohqhob 

is  been,  however,  taken.  Railway  Co. 


Ex  parte  Phillips, 
tter  of  The  London  and  Westminsteb  Insurance    June  22nd. 

Company; 

AKD 

.tter  of  The  Joint-stock  Companies  Winding-up 

Act,  1848. 

as  the  petition  of  a  contributory  to  have  the  af-  "Winding-up 

Life  Assurance  Company  wound  up  under  the  -^^"^ot 

k  Companies  Winding-up  Act,  1848.     The  Com-  ci^^^^JL^ 

been  dissolved,  and  their  business  transferred  to  bad  been  dis- 

11  1  /•  solved  and  its 

ompany;  and  there  were  assets  to  the  extent  of  buaineM  trana- 
livide  after  payment  of  the  debts.  Soffit' 

tbere  remain- 
11..  ing  a  sum  of 

3  supported  the  petition.  4000/.  to  be 

divided  among 
tbe  sharebold- 

^e,  for  a  director,  consented.  *"• 

%rt,  for  another  contributory,  contended  that  it 
case  for  an  order. 

:e-Chanc£llob  considered,  that,  as  there  was  a 
I  divided,  the  Act  applied,  and  made  the  order. 


B  2 


»  /^ 


«'KiV 


ll  Zlx:  IlCi^  IT  Txi  1*«5D».S  aID   SiCn  Tjosk^  Ra; 


it  "TrI  ^xCr? 


T= 


}r  ^.^5i:n;LT7  -»*r>«a^**— f  xniiier  ae  7*^  ^^"i^  i.  lift 


^*-  '^  tt»  im^    -■   -Ajr*  rV-*»Tf    i_Tif  '^at  r^.*  .i«p«*tBr?-    :&:t»'   ^--** 


ASfZ  TAJ  lae  •««:«: :  %3»i  t^^i:.  acvon 
„ «,.4,,.:„»,  £*s*rt  ::  ;*t ismr  asc'rsis  laersca:  >»:  ihax  no^ 

»«^»nn«t  n>     .-  .^  v^j  v^  ^^^^^  ^Z  PlT^UMIK  f:r  &  IS  foT  tfa 


r*  !•►  in  {i.n«     "TAT.     J^LAZ  zbi  i«hi:c.<r.  r-T  Li3»eif  *ad  ii*  solidt^ 


^^^wwBt-  -uir     "•  ^^^^  sjtaC:*  r£^«&:ai  A^coc&ao&5  to  the  secreti 


4f.  ir.*pKdot  j(  it*  Acei^anis  ^  f  di*  Coenfony.  and 


•^J«fw  v»  yiv  A^yy/i*:*  of  the  apf^Iicftti:^  of  th*  decositk  but  had  1 

>y*mf»7  i(^  «#f'  t//  r^»<T«  uz^jt  to  obtain  any  acvvcnt  ^hateTer. 
^Zaa^^^^^iy       TlAt,  in  Juh-,  1S4^,  the  p<titi:«cer  received  a 

•"■'^^^  ****    ^  from  the  «ecreiarv.  stating  that  the  «um  of  ll  1( 

^  >ii.H«  ^..yw  <har^,  in  respect  of  the  balance  of  dep-oats  receiTe 

^^  n^-m^i^  %  »u  ^^myt  fA  payment  at  the  office:  and  that,  as  sood 

4^  «^  ^!.«  "^  i*^^  'yotttanding  accoonts  could  be  got  in  and  ad 

'^C*"^  ^    ^  '-^'^  ^^^^timz  balance  would  be  rateablv  divided  az 

'^'w  V.  ^1^^  1,^^,  ♦<^p-b/Jders.     That  the  Company  had  not  be< 

V*  ♦..^•/t^.*  -^  •^^  '4p^,  rAtit  had  oeafled  to  carry  on  business,  and  tt 

^^'^r^f  t^f^tfiury  tutd  clerks  had  been  discharged,  and  the  p 
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business  of  the  Company  abandoned,  although  its  affairs 
had  not  been  fully  wound  up;  that  various  questions  would 
arise  on  the  winding  up  of  the  affairs  of  the  said  Com- 
j>any,  which  could  only  be  settled  under  the  provisions  of 
t,he  Winding-up  Act     That,  in  April,  1846,  the  petitioner 
-^vrote  to  the  secretary  of  the  Company,  requiring  to  be 
informed  of  the  amount  then  subscribed,  the  number  of 
shares  applied  for  and  the  number  allotted,  the  amount  of 
the  expenses  the  committee  had  already  incurred,  and  also 
whether  the  committee  had  allotments  made  to  them,  and 
whether  they  took  up  and  paid  for  all  such  allotments. 
That,  in  reply  to  such  letter,  the  secretary  wrote  to  the  pe- 
titioDer  a  letter  stating  that  the  provisional  directors  could 
not  give  the  information  required,  previously  to  the  general 
meeting  of  the  scrip-holders,  which  had  been  convened  for 
the  7th  of  May.    That  the  petitioner  attended  the  meeting 
of  the  7th  of  May,  and  inquired  of  the  chairman  the  reason 
thj  the  whole  of  the  shares  in  the  said  Company  had  not 
been  allotted ;  but  the  chairman  declined  to  answer  such 
inquiry.    That,  on  the  16th  of  June,  1846,  the  petitioner 
agam  wrote  to  the  secretary  of  the  Company,  stating  that 
ke  perceived,  by  an  advertisement,  that  the  Company  had 
been  dissolved,  and  requiring  to  know  whether  it  was  the 
intention  of  the  Company  to  return  the  deposit  in  full  that 
bad  been  paid  (21.  15«.  per  share),  and  stating  that,  if  not, 
be  should  instruct  his  solicitor  to  proceed  for  the  recovery 
thereof;  that  the  secretary  in  reply  wrote,  that  he  was  de- 
sired by  the  directors  to  say  that  they  considered  a  suffi- 
cient answer  would  be  given  to  the  petitioner's  letter  by 
referring  him  to  the  terms  of  the  advertisement  issued  by 
the  Company. 


1849. 

Ex  parte 

MURRBLL, 

In  re 

Thb  LoiTDoir 

AKD  South 

BSSEX  RaIIt 
WAT  Co. 


In  opposition  to  the  petition,  the  solicitor  to  the  Com- 
ply deposed,  that,  on  the  failure  of  the  bill  in  the  House 
rfCommons  in  the  session  of  1846,  the  promoters  proceed- 
^  to  wind  up  the  affairs  of  the  Company  and  return  the 


:z^ 


wxiO^ 


Hiai^rttftegi  ae  sanms  sse  fieoasswia^aanifier 


lae  isai  iiH  Kit  :ae  mgtrrTriiiL  »  PiiTimii  iir:  das  die 
g^ggcT^  Jill.  En. laK  zgcn  if  ajgii  wmFih.  bqag 


T 


smurri  £.(Sex  lus^'vn'  LOBpanj, 


m^jcLal  ^r^xsrjn  scrip    ir  ••ak-rs*  reoep«   fer  3)  shares  in 
th^  0'jaijaz.j.  sssaiLli^s^d  1^1 »  li:3iX  izi  ^Trfeaage  fix- the 


to  grre  sacii  fsrtLer  raspc  or  «i^srfiayge  as  out  be  requir- 
ed br  the  aud  direc;*jcs. 


**  Xa  Si."^  '^«iir?si  -  41.  Tlireadiieedle-street 

That,  on  tlie  29th  <^  October.  ISML  the  deponent  pro- 
duced an  aeooont  to  tlie  pechioQ^.  whio.  after  reading  and 
a>nndering  it,  expressed  hims^  satisfied  therewith,  and 
stated  to  the  deponent,  that  he  should  send  his  scrip  to 
the|  secretarj  and  should  accept  the  amount  proposed  to 
be  returned  as  the  balance  due  to  him  in  respect  of  sudi 
deposits;  and  that  accordingiT,  cm  the  1st  of  February, 
1H47,  he  receired  3^  5jl  as  the  second  and  final  instalment 
of  3«,  Sd.  upon  each  of  his  shares. 

Mr  Malins  and  Mr.  Razburgh  supported  the  petition. 
Mr  Lloyd  and  Mr.  Bigg  opposed  it 

T}ie  Vice-Chahcellob: — 

This  Company,  whether  formally  dissolved  or  not,  is 
suljdtantially  at  an  end,  and  has  for  years  been  sa  There 
arc  no  outstanding  liabilities,  and  no  assets  except  such  as 
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may  be  obtained  by  re-opening  the  accounts  of  the  direct- 
ors, and  enforcing  contribution  by  recovering  from  such 
of  the  shareholders  as  have  not  paid  up  their  subscrip- 
tions in  respect  of  their  shares.  And  I  must  view  this  as 
the  petition  of  Mr.  Murrell  only,  and  the  object  of  it  as 
being  merely  the  recovery  of  22/.,  he  having  received  back 
the  whole  of  his  deposit  except  that  amount  Now  this  is 
asked  in  a  case  in  which  the  petitioner,  in  1847,  received 
a  second  dividend  under  the  designation  of  a  final  dividend, 
and  in  which  he  does  not  allege  that  he  has  since  disco- 
vered anything  of  which  he  had  not  then  notice.  In  this 
state  of  things  I  decline  making  the  order  sought 


1849. 
Ejp  parte 

MuRRELLy 

In  re 

The  London 

AKD  South 

Essex  Raiit 

WAT  Co. 


Mr.  Malins  asked  that  the  petition  might  be  ordered  to 
stand  over  to  give  the  petitioner  an  opportunity  of  inspect- 
ing the  accounts.     But 

The  Vicb-Chancellor  dismissed  the  petition,  without 
costs. 


June  2Qth, 


Ex  parte  Holinsworth  and  Another, 
In  the  Matter  of  The  Great  Western,  Southern,  and 
Eastern  Counties,  or  Ipswich  and  Southampton  Rail- 
way Company;  and 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Act,  1848. 

X  HIS  was  the  petition  of  two  of  the  directors  of  the  Where  mem- 
above  Company,  for  the  usual  winding-up  order.  vU^i^^coi^'^ 
The  Company  was  provisionally  registered  according  to  ™*^®S1m  ^"^ 

the  provisions  of  the  7  &  8  Vict.  C.  110.  Company  have 

Roger  Holinsworth,  one  of  the  petitioners,  in  October,  curred  liabiU- 

ties  with  refer- 
ence to  the  intended  Company,  they  are  entitled  to  have  the  affiun  of  the  Company  wound  up,  although 
tnch  liabilities  may  not  affect  Uie  general  body  of  subscribera. 
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1849.        1845,  subscribed  for  200  shares,  and  paid  2QL  by  way  of 

Exparte        deposit 

H0LI58W0ETH,       rjij^^  ^^j^^^  petitioner,  John  Mollady,  in  October,  1845, 
w^m'     subscribed  for  200  shares,  and  paid  20t  deposit    The  pe- 
8ouTHKui,AVD  titioucrs  wcrc  two  out  of  150  provisional  committee-men, 
CouNTin      fti^d  of  a  committee  of  17  directors. 
Railway  Co.       jjj.  pochard,  one  of  the  original  projectors  of  the  Com- 
pany, was  employed  on  behalf  of  the  Company,  as  one  of 
the  engineers,  in  making  plans  and  sections  of  their  in- 
tended line  of  railway,  and  continued  to  make  such  plans 
and  sections  until  November,  1845,  when  it  was  determin- 
ed, at  a  public  meeting  of  the  Company,  that  Mr.  Prichard 
should  proceed  to  complete  the  plans,  sections,  and  book 
of  reference  with  respect  to  a  portion  only  of  the  intended 
line.     The  plans  were  completed  and  deposited,  pursuant 
to  the  standing  orders  of  the  Houses  of  Parliament 

A  special  meeting  of  the  provisional  committee  and  of 
the  committee  of  direction  of  the  Company  was  held  on 
the  23rd  of  December,  1845,  when,  in  consequence  of  the 
general  panic  in  the  railway  market,  it  became  evident  that 
the  Company  could  not  proceed,  and  it  was  thereupon 
agreed  and  resolved,  that  all  further  proceedings  should 
be  suspended,  and  the  same  were  suspended  accordingly. 

Several  meetings  of  the  committee  and  directors  took 
place  after  the  23rd  of  December,  1845,  and  many  of  the 
directors  paid  and  subscribed  sums  of  money  for  the  pur- 
pose of  discharging  the  claims  and  demands  against  the 
Company,  but  not  sufficient  to  meet  all  such  claims  and 
demands. 

The  Company  had  ceased  to  have  any  office  or  place  of 
business,  or  any  officer  or  servant. 

Various  actions  had  from  time  to  time  been  brought  by 
the  creditors  of  the  Company  against  members  of  the  pro- 
visional committee  and  of  the  committee  of  directors;  and 
in  particular,  Mr.  Charles  Barker,  in  October,  1848,  com- 
menced an  action  against  the  petitioners,  for  the  amount 
due  to  him  from  the  Company  for  advertisements.     The 
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action  came  on  for  trial  in  February,  1849,  when  a  verdict        1849. 
for  21 4i  198.  4}cL  was  found  for  the  plaintiff,  and  that      exwhtu 
amount,  together  with  the  costs  of  the  action,  had  been   Holikswoeth, 

^  in  re 

paid  by  the  petitioners  out  of  their  own  pockets.  Thk  Grkat 

Mr.  Prichard  had  also  commenced  actions  against  two  of  Southkrh,ahd 
the  directors,  for  services  rendered  by  him  to  the  Com-      cou"iib 
pany  as  their  engineer;  and  the  petition  and  affidavit  in    Railway  Ck). 
support  of  it  stated,  that  there  were  numerous  other  claims 
and  liabilities  of  the  Company  yet  unsatisfied. 

The  substance  of  the  affidavits  in  opposition  was,  that 
the  Company  had  no  pecuniary  engagements  to  meet,  ex- 
cept a  balance  of  802.,  which  they  could  pay  immediately 
if  necessary.  That  there  was  no  Company,  and  that  there 
never  had  been  any  deed  of  partnership,  the  undertaking 
haring  been  stopped  because  a  sufficient  number  of  persons 
did  not  pay  the  deposit  of  2i  per  share.  That  there  were 
no  contributors  liable,  their  liability  being  confined  by  their 
allotment  letters  to  the  payment  of  2Z.  per  share,  which  had 
been  paid  and  applied;  and  that  there  were  neither  assets 
nor  debts  of  the  Company. 

Mr.  Hardy  supported  the  petition. 

Mr.  Bdcon  and  Mr.  Welford  opposed  it  on  behalf  of  a 
provisional  committee-man,  and  contended,  that  whatever 
liabilities  the  petitioners  might  have  contracted  person- 
ally, there  were  none  affecting  the  general  body  of  share- 
holders, with  reference  to  whom  there  was  no  occasion  for 
the  interference  of  the  Court 

The  Vice-Chancellob  saw  no  reason  why  the  petition- 
ers were  not  entitled  to  the  benefit  of  the  Act  of  1848,  for 
the  purpose  of  enforcing  contribution  from  others  who  had 
become  liable,  together  with  them,  to  the  demands  in  re- 
spect of  which  the  proceedings  had  been  taken ;  and  his 
Honor  made  the  usual  order. 


10 
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1849. 

June  2nd  A 

20th. 


In  cases  in 
which  the  Joint* 
stock  Compa- 
nies Winding 
up  Act  (1848) 
requires  ser- 
rice  of  the  pe- 
tition for  wind- 
ing up  a  Corn- 
pan  J  upon  an 
officer  or  mem- 
ber, there  must, 
in  general,  be 
actaal  serrice; 
and  an  appear- 
ance by  counsel 
to  consent,  at 
the  hearing,  is 
not  sufficient 

June  20th, 


In  the  Matter  of  The  Thing,  Reading,  and  Basingstoke 

Railway  Company; 

▲KD 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Act,  1848. 

XN  this  case  an  order  had  been  made  for  winding  up  the 
affairs  of  the  above  Company,  under  the  Joint-stock  Com- 
panies Winding-up  Act.  The  Company  had  become  bank- 
rupt under  the  Act  5  &  6  Vict  a  111,  and  had  no  place  of 
business  or  office.  The  petition  had  not  been  served  on 
any  one;  but  two  of  the  directors  appeared  by  counsel  at 
the  hearing,  and  consented  to  the  order. 

Mr.  Chandless,  on  this  day,  stated  that  a  difficulty  had 
arisen  in  the  Registrar's  office  in  drawing  up  the  order, 
from  the  circumstance  of  there  being  no  affidavit  of  ser- 
vice of  the  petition,  but  only  a  consent  brief  on  the  part  of 
two  of  the  directors 


The  Vice-Chancellor  said,  that,  as  the  Act  in  terms 
required  the  petition  to  be  served,  the  service  had  better 
be  made  in  this  case. 


The  petition  was  accordingly  served,  and  an  affidavit  to 
that  effect  having  been  filed,  the  order  was  made,  dated 
after  the  filing  of  the  affidavit. 
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1849. 

Ex  parte  Dale, 

In  the  Matter  of  The  Trent  Valley  and  Chester  and       -^^y  i^^- 
Holyhead  Continuation  Railway  Company; 

▲HD 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Act,  1848. 

X  HIS  was  a  petition  for  the  usual  winding-up  order  under  Service  of  pe- 
the  Joint-stock  Companies  Winding  up  Act,  1848.     A  dif-  j^g  ^p  Com- 
ficulty  had  arisen  in  the  Registrar's  office  as  to  the  suffi-  J^J^r/^ot 
ciencv  of  the  service,  the  petition  having  been  served  on  •ufficicnt  with- 

irmiT  i-ji"^  ^^^  section 

the  solicitor  to  the  Company  only.    The  Company  had  long  ©f  Act 
ceased  to  have  any  office  or  place  of  business. 

Mr.  Olassey  for  the  petitioner,  submitted  to  the  Court 
whether  the  solicitor  was  not  an  "officer  or  servant  of 
the  Company"  within  the  meaning  of  the  10th  sect,  of  the 
Act. 

The  Vice-Chancellor  thought  not,  and  that  the  service 
was  insufficient 


In  the  Matter  of  The  St.  George's  Steam  Packet  Company  ;    june  1th  <fe 

AND  Jvly  4^. 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Act,  1848. 


T 


Joshua  Pim's  Case. 


HE  St  George's  Steam  Packet  Company  was  in  want  of  Pony  shares, 
an  increase  of  capital  in  the  year  1840,  and,  at  a  board  of  Sara"  were 

purchased  hy 
B/s  fitther,  and  were  by  his  direction  transferred  into  the  names  of  A.  and  B.,  without  their  knowledge. 
B.,  after  his  Other's  decease,  and  on  becoming  his  executor,  found  the  certificates  of  the  shares  among 
his  fisther's  papers,  and,  upon  the  request  of  the  managing  director  of  the  Company,  sent  the  certifi- 
cates to  him  to  be  exchanged.  Instead  of  being  exchanged  they  were  canceUed,  and  other  shares,  being 
old  shares,  were  transferred,  in  the  Company's  books,  to  A.  and  B.,  as  upon  a  sale: — Hdd,  that,  as  to 
the  forty  shares,  B.  was  properly  excluded  from  the  list  of  oontributories,  both  in  his  individual  cha- 
racter, and  also  as  representatiTe  of  his  deceased  firther. 
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1849.        directors  held  on  the  28th  of  August,  1840,  it  was  resolved 

In  re        ^^  issue  new  shares. 

8t  Qeoro^'b        ^^^e  the  years  1840,  1841,  and  up  to  the  7th  of  May, 

Stbam  Faokbt  1842,  Mr.  Joseph  Robinson  Pirn  was  the  acting  and  man- 

— L         aging  director  of  the  Company,  and  Mr.  Jonathan  Pirn, 

Phi's  Case,     ^^^g  134^^  ^^d  until  his  death  in  1841,  was  a  director 

of  the  Company. 

Mr.  Jonathan  Pirn  having  a  sum  of  2000/L  in  his  hands, 
as  trustee  for  a  Miss  Goff,  invested  that  sum  in  forty  of 
these  "  new  shares,"  and  paid  the  20002.  to  Mr.  Joseph  Ro- 
binson Pim,  the  managing  director;  who,  thereupon,  by  the 
direction  of  Mr.  Jonathan  Pim,  transferred  forty  of  such 
"new  shares,"  distinguished  by  numbers  2378  to  2417  in- 
clusive, into  the  names  of  Mr.  Thomas  Harvey  and  Mr. 
Joshua  Pim  (the  son  of  Mr.  Jonathan  Pim),  who  were  not 
informed  that  any  shares  had  been  transferred  into  their 
names. 

"New  shares,"  to  the  number  of  301,  had  been  issued; 
but  it  being  apprehended  that  the  issue  was  illegal,  they 
were  all  called  in  by  the  Company,  except  the  above  forty 
"new  shares;"  and  the  Company  gave  in  exchange  to  the 
holders  of  the  "  new  shares,"  when  called  in,  the  deben- 
tures of  the  Company  for  the  amounts. 

Mr.  Jonathan  Pim  died  in  1841,  having  appointed  his 
son,  Mr.  Joshua  Pim,  an  executor  of  his  will.  Mr.  Joshua 
Pim  alone  proved  his  father's  will,  and  shortly  afterwards 
found  the  certificates  of  these  forty  "new  shares"  among 
his  father's  papers. 

Upon  the  application  of  Mr.  Joseph  Robinson  Pim,  and 
upon  his  promise  to  return  new  certificates  for  the  shares, 
Mr.  Joshua  Pim,  the  executor,  gave  up  the  certificates  of 
these  forty  "new  shares;"  and  thereupon  they  were  en- 
tered in  the  Company's  books  by  their  distinctive  num- 
bers, and  were  cancelled.  Mr.  Joseph  Robinson  Pim,  in- 
stead of  performing  his  promise,  procured  an  entry  to  be 
made  in  the  Company's  books  of  a  transfer  dated  the  18th 
of  January,  1842,  to  the  effect  that  forty  old  shares  in  the 
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CSompany  were  transferred  by  Mr.  Joseph  Robinson  Pirn        i849. 
to  Mr.  Thomas  BLarvey  and  Mr.  Joshua  Km,  the  executor,         j^re  ^ 
but  the  shares  designated  by  numbers  in  the  margin  com-    „    ^bk    ^ 
prised  twenty-seven  only.  Btbam  Facut 

Mr.  Joseph  Robinson  Pim  sent  certificates  for  the  desig-         1 

nated  twenty-seven  shares  only  to  Mr.  Joshua  Pim,  accom-     ^™'*  ^^■• 
panied  by  a  letter,  addressed  to  Messrs.  Harvey  and  Joshua 
Pim,  acknowledging  the  receipt  of  the  remaining  thirteen 
shares,  for  the  purpose  of  being  exchanged,  for  which  he 
admitted  himself  to  be  accoimtable. 

Mr.  Joshua  Pim,  without  acting  further  in  the  matter, 
retained  the  twenty-seven  shares  in  his  possession. 

In  winding  up  the  affairs  of  the  Company  in  the  Mas- 
ter s  office,  in  pursuance  of  the  usual  order,  the  official 
manager  prepared  a  list  of  contributories,  including  the 
name  of  Mr.  Joshua  Pim  as  a  contributory  in  respect  of 
forty  shares,  without  qualification. 

After  argument  before  him,  the  Master  (Mr.  Farrer)  ex- 
cluded Mr.  Joshua  Pim's  name  from  the  list,  giving  the 
following  judgment  in  writing: — 

"  I  do  not  think  that  the  conduct  of  Joshua  Pim,  after 
the  decease  of  his  father,  amoimts  to  an  acceptance  of  the 
office  of  trustee  of  the  forty  shares,  part  of  the  801  '  new 
shares '  issued  under  the  resolution  of  the  28th  of  August, 
1840,  which  were  registered  in  the  names  of  Thomas  Har- 
vey and  Joshua  Pim  by  distinctive  numbers.    Joshua  Pim 
delivered  up  these  shares  to  the  Company  and  they  were 
cancelled  by  the  Company,  consequently  these  forty  '  new 
shares '  have  no  existence.    It  is  difficult  to  consider  this 
act  of  delivering  up  these  shares  so  much  a  dealing  with 
them  as  to  operate  as  an  acceptance  of  the  trust.    If  Joshua 
Pim  is  chargeable  at  all,  I  think  it  must  be  in  respect  of  the 
twenty-seven  old  shares;  but  Joshua  Pim  cannot  be  a  trus- 
tee of  these  shares,  for  it  appears  that  he  believed  he  was  to 
have  back  'new  shares,'  and  therefore  his  act  can  only 
have  reference  to  the  forty  '  new  shares.'    I  am  further  of 
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1849.        opinion,  that,  Thomas  Harvey  being  on  the  books  as  co- 
/„  rt         trustee  with  Joshua  Pirn,  the  latter  has  a  right  to  say  that 

8t  game's  ^^  '^^^  ^^  ^  ^^"y  ^^^  ^^  *^^  trustees  and  (which  is  veiy 
Stbam  Packst  important  in  this  case)  that  his  name  should  stand  second 
— '-  in  the  books  of  the  Company.  The  name  of  Thomas  Ha^ 
vey  cannot  be  omitted  so  as  to  prejudice  Joshua  Pim.  He 
has  a  right,  I  think,  to  say  that  the  Company,  under  the 
51st  clause,  must  take  all  its  remedies  against  Thomas  Har- 
vey. I  think  that  the  front  place  given  to  Thomas  Harvey 
shields  Joshua  Pim  from  liability  to  be  included  alone  in 
the  list.  If  the  acts  of  Joshua  Pim  do  amount  to  an  ac- 
ceptance of  the  trust,  they  must  be  referred  to  the  accept- 
ance of  a  joint,  not  an  individual  trust. 

"  J.  W.  F.,  10th  May,  1849." 


Mr.  BoLCon  and  Mr.  J.  V.  Prior,  for  the  official  managers, 
in  support  of  a  motion  by  way  of  appeal  from  the  Master's 
decision. — The  acts  of  Mr.  Joshua  Pim,  the  son,  in  send- 
ing the  certificates  to  be  exchanged,  and  in  receiving  the 
certificates  of  the  twenty-seven  shares  and  the  letter  from 
Mr.  J.  Robinson  Pim,  acknowledging  that  he  held  the  re- 
maining thirteen  shares  for  Mr.  Harvey  and  him,  was  a 
recognition  of  hb  being  the  holder  of  these  shares,  and 
therefore  a  contributory.  And  he  was  solely  a  contribu- 
tory, inasmuch  as  Mr.  Harvey  appeared  to  be  altogether  ig- 
norant of  any  of  the  transactions. 

If  Mr.  J.  Robinson  Pirn's  conduct  in  these  transactions 
was  blameable,  he  must  be  taken  to  be  the  agent  rather  of 
Mr.  Joshua  Pim,  who  had  notice  of  a  part  of  that  conduct^ 
than  of  the  Company. 

Some  person  ought  to  represent  these  shares  as  a  con- 
tributory, not  being  Mr.  Harvey ;  and  Mr.  Joshua  Pim  not 
suggesting  that  he  should  be  put  on  the  list  in  his  repre- 
sentative character,  he  should  be  a  contributory  in  his  in- 
dividual character. 

Mr.  RowndeU  Palmer  and  Mr.  Pearson,  for  Mr.  Joshua 
Pim,  were  not  called  upon. 
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1849. 

The  Vice-Chancbllor  : —  ^ — y — * 

In  re 
The 

'8 


Pim'b  Cm. 


Mr.  Joshua  Pim  having  been  at  first  associated  with    g^  ge"  roiV 
Mr.  Harvey  in  the  registered  ownership  of  these  shares,  it  Steam  Faout 
is  incumbent  on  the  official  manager  to  shew  that  associa- 
tion destroyed  or  severed. 

Mr.  Joshua  Pim  may  or  may  not  be  personally  liable  in 
his  own  right  to  all  the  creditors  of  this  Company.  On 
that  point,  which  I  do  not  consider  before  me,  I  give  no 
opinion.  The  question  is,  whether,  as  between  the  Com- 
pany and  him,  they  are  entitled  to  say  that  he  is  liable,  and 
solely  liable,  as  a  contributory  in  respect  of  these  shares. 

I  do  not  question  the  general  proposition,  that  if  a  man, 
without  authority,  professes  to  act  as  agent  for  another, 
who  afterwards  disclaims  the  act,  the  person  who  has  so 
professed  to  act  is  personally  liable.     So  in  general,  a  man 
who  contracts  in  the  joint  names  of  himself  and  another, 
without  authority  from  that  other,  is  personally  liable  him- 
self alone.     The  present  case,  however,  stands  on  peculiar 
grounds:  this  gentleman  had  nothing  whatever  to  do  with 
the  use  originally  made  of  his  name  in  conjunction  with 
that  of  Mr.  Harvey.     He  discovers  accidentally,  or  sub- 
stantially by  accident,  that  that  is  the  case.     Then  an  offi- 
cer of  the  Company  applies  to  him,  as  I  understood  it, — at 
all  events,  a  person  acting  on  behalf  of  the  Company  ap- 
plies to  him,  to  substitute  some  other  shares,  or  certificates 
of  some  other  denominations,  for  those;  which  is  done.    It 
is  plain,  in  my  opinion,  that  this  gentleman  never  meant 
by  that  to  contract  any  different  liability  from  such,  if  any, 
as  he  was  then  under.    He  meant  throughout  (if  he  meant 
anything)  to  contract  on  the  joint  account  of  Harvey  and 
himself;  and  the  circumstances  of  the  case  preclude  the 
Company  from  saying,  against  him,  that  he  contracted 
otherwise  than  on  the  joint  account  of  Harvey  and  him- 
self   The  conclusion  is,  that,  in  respect  of  these  shares, 
this  gentleman  is  either  liable  with  Mr.  Harvey,  or  second- 
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1849.        arily  to  Mr.  Harvey,  or  not  at  all.     If  the  official  manager 
/»  re        wishes  to  make  an  endeavour  to  bring  Mr.  Harvey  on  the 
Bt  oiwROE's    ^^^'  ^^  application  may  stand  over  for  the  purpose.     I 
Steam  Packm  do  not  give  any  opinion  whether  he  can  do  that;  but  I 
am  of  opinion,  that,  as  between  the  Company  and  this 
gentleman — ^to  which  state  of  things  I  cautiously  confine 
myself — it  would  be  the  height  of  injustice  to  make  Mr. 
Joshua  Pim  liable  alone;  and  therefore  I  refuse  this  mo- 
tion, with  costs. 


Pim'8  Cask. 


After  this  decision  was  given,  the  official  manager  claim- 
ed, before  the  Master,  to  have  the  name  of  Mr.  Joshua  Pim 
placed  upon  the  list  as  executor  of  Jonathan  Pim  in  re- 
spect of  the  forty  cancelled  shares. 

The  Master  decided  against  this  claim,  and  gave  the 
following  reasons  for  his  decision ; — 

''  The  testator  Jonathan  Pim,  having  a  sum  of  2000L  in 
his  hands  as  trustee  for  Miss  Goff,  determined  to  invest  it 
in  shares  of  this  Company,  and  accordingly  paid  that  sum 
to  J.  R.  Pim,  a  director,  who  thereupon  transferred  forty 
'  new  shares'  into  the  names  of  Thomas  Harvey  and  Joshua 
Pim   as  trustees.    These  forty  shares  were   called  '  new 
shares,'  because  they  had  been  issued  under  a  resolution 
of  the  directors,  bearing  date  the  28th  August,  1840,  by 
which  the  issue  of  the  new  lOOZ.  shares,  on  payment  of  a 
call  of  50Z.,  as  set  out  in  the  books  of  the  Company,  was 
authorised.     The  forty  shares  had  their  distinctive  nmn- 
bers  from  2378  to  2417 ;  but  of  these  '  new  shares'  only  301 
were  in  fact  issued;  and,  under  the  apprehension  that  they 
had  been  illegally  issued,  they  were  all  called  in  by  the 
Company,  except  these  forty,  and  debentures  of  the  Com- 
pany were  given  to  the  holders  in  exchange.     On  the  death 
of  the  testator,  his  executor  Joshua  found  these  forty  '  new 
shares '  amongst  his  papers. 


Pdi'b  Casi. 
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"If  he  had  continued  in  possession  of  them  a  serious        1849. 
[uestion  as  to  their  validity  might  have  been  raised,  and         jn  re 
flight  have  been  tried,  upon  a  call  being  made  in  respect    g^  otoboi's 
)f  them ;  but,  upon  the  application  of  J.  R  Pim,  they  were  8*^*  Paout 
Idivered  up  by  Joshua  Pim,  and,  being  entered  by  their 
Qumbers  in  the  books  of  the  Company,  were  cancelled,  and 
have  now  no  existence.     It  is  now  sought  to  make  the 
estate  of  the  testator  liable  to  calls  in  respect  of  these  shares. 
This  is  a  very  difTerent  treatment  from  that  which  the  hold- 
ers of  the  rest  of  the  301  *new  shares'  experienced;  they 
received  and  hold  debentures  of  the  Company,  being  con- 
Terted  into  creditors  instead  of  holders  of  shares  liable  to 
calk    As  to  the  twenty-seven  shares,  the  estate  of  the  tes- 
tator can  have  nothing  to  do  with  them ;  they  are  old  shares, 
not  new.    Joshua  Pim  did  not  agree  to  accept  them;  but 
that  is  not  the  claim  raised  by  the  official  manager:  he  seeks 
to  include  him  in  the  list  in  respect  of  forty  shares,  and  that 
claim  can  be  referred  only  to  the  forty '  new  shares '  which 
were  in  the  testator's  possession  at  the  time  of  his  death, 
bat  which,  as  above  mentioned,  have  been  cancelled.    In- 
dependently of  these  circumstances,  I  do  not  see  upon  what 
ground  the  testator  could  have  been,  or  his  executor  can  be, 
included  in  the  list     He  had  no  interest  in  the  shares, 
either  as  trustee  or  cestui  que  trust.    It  appears  to  me  that 
their  transactions  relative  to  these  forty  shares  are  in  such 
a  state  of  confusion  as  to  render  it  impossible  to  include 
any  person  in  the  list  in  respect  of  them.    I  must  exclude 
Joshua  Pim  in  his  representative  character. 

"J.  W.  F.,  June  20th,  1849." 

Mr.  Bacon  and  Mr.  J.  V.  Prior,  for  the  official  managers,  July4ih. 
in  support  of  a  motion  by  way  of  appeal  from  this  decision, 
contended,  that,  inasmuch  as  the  Court  on  the  former  mo- 
tion held  that  the  acceptance  of  the  "  new  shares  "  did  not 
Knd  the  respondent,  it  followed  that  the  original  liability 
3f  the  testator's  estate  remained,  and  that  the  respondent 

VOL.  m.  c  D.  G.  s. 


Co. 
Fix's  Case. 
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1849.        ought  to  be  placed  upon  the  list  in  his  representative  cha- 
/n  re        racter. 

The 

Stbax  Packet       Mr.  Roundell  Palmer  and  Mr.  Pearson,  for  the  respon- 
dent, were  not  called  upon. 

The  Vice-Chancellor  : — 

The  question,  to  what  extent  (if  any)  the  estate  of  Jona- 
than Pirn  is  liable  to  the  creditors  of  the  Company,  is  not 
before  me.  The  question  before  me  is  between  his  estate 
and  the  partnership.  I  am  of  opinion  that  the  effect  of 
the  evidence  is  to  establish  that  the  partnership,  by  its 
authorised  agents,  intended  to  discharge  and  did  discharge 
the  estate  of  Jonathan  Pim  from  such  liability  (if  any)  as 
it  was  subject  to  upon  the  forty  shares.  I  have  not  now 
to  decide,  nor  do  I  mean  to  touch  or  affect  any  question 
respecting  the  twenty-seven  substituted  shares.  The  re- 
spondent's costs  must  come  out  of  the  estate. 


June  20th.    In  the  Matter  of  The  North  of  England  Joint-stock 

Banking  Compant; 

Aim 

In  the  Matter  of  The  Joint-stock  Companies  Winidng-up 

Act,  1848. 

Burunson's  Case. 

a  female  Bhare-  X  HIS  was  a  motion  by  way  of  appeal  from  the  decision 
hd^er^joint-  ^f^^^  Master.  On  16th  December,  1834,  Ann  WethereU, 
h*Ti**band  spi^^ster,  was  the  holder  of  twenty  shares  in  the  above 
ceived  dividends  Company,  by  transfer  from  one  Thomas  Wood,  and  she 
■igning  the  divi-  '^^  duly  registered  and  received  dividends  up  to  her  mar- 
S?p,^^?n  ria««  ^*^  ^^^  appellant,  Frederick  Thomas  Burlinson, 

ffda^'V  '^^^^  *^^^  P^*^^®  ^^  *^®  ^^*^  September,  1837.  No  set- 
was  not  entitled 

to  be  removed  from  the  list  of  contributories  under  the  Joint-stock  Companies  Winding-up  Act,  1848, 
although  he  had  not  fulfilled  the  conditions  prescribed  by  the  deed  of  settlement  for  the  purpose  of 
entitling  the  husband  of  a  female  shareholder  to  become  a  member  of  the  Company. 
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dement  was  made  on  the  marriage,  and  from  the  time  of 
its  solemnization  all  the  dividends  on  the  shares  were 
received  by  the  husband,  who  had  signed  six  dividend 
warrants  in  the  following  form : — 

"  Capital  Stock  Account     Dividend  Warrant,  81,  58, 

"  Dividend  on  Twenty  Shares. 

"  The  North  of  England  Joint  Stock  Banking  Company. 

"  Pay  self  or  bearer  8£  5«.,  being  a  dividend  of  Ss,  3d. 

per  share  on  the  paid  up  capital  stock  of  the  Company,  in 

my  name,  for  the  year  ending  the  31st  December,  1842, 

as  declared  at  a  general  meeting  held  February,  1843. 

"  Per  pro.  Ann  Burlinson, 

"  R  T.  BURUNSON. 

"  Newcastle-upon-Tyne,  14th  March,  1843.'' 

Another  dividend  warrant  was  signed  by  him  in  the 
following  form: — 


"  For  Ann  Bublinson, 


F.  T.  Burlinson. 


» 


The  material  clauses  in  the  deed  of  settlement  are  set 
out  in  Armstrong's  case  (a), 

Mr.  Swanston  and  Mr.  Elderton,  in  support  of  the  motion. 
—According  to  the  29th  clause  of  the  deed  of  settlement, 
the  husband  of  any  female  shareholder  who  was  desirous 
of  becoming  a  member  of  the  Company  in  respect  of  the 
shares  vested  in  him  in  that  capacity,  must  give  notice 
in  writing  at  the  Compay's  banking-house  of  such  his  de- 
sire, and  must  comply  with  the  provisions  of  the  deed  of 
settlement  And  by  the  30th  clause,  if  he  does  not  in 
this  manner  elect  to  become  a  member,  he  is  not  entitled 
to  receive  any  dividend.  By  the  31st  clause,  if  he  neglects 
executing  the  deed  of  settlement,  the  directors  have  power 
to  declare  the  shares  forfeited.    The  remedy  of  the  Com- 


1849. 

In  re 

The  North 

or  EiroLAin) 

joiht-stook 

Baxkiho  Go. 


BuKLnreov's 
Gasm, 


(a)  1  De  G.  &  S.  566. 
C2 
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pany  for  non-payment  of  calls  is,  therefore,  forfeiture. 
The  respondent  does  not  come  within  any  of  the  defini- 
tions of  a  contribatorr  contained  in  the  Act  The  shares 
did  not  becomethe  property  of  the  husband  absolutely  upon 
the  marriage:  They  were  merely  choses  in  action,  which 
he  had  a  possibility  of  acquiring  by  reducing  them  into 
possession.  The  receipt  of  the  diridends  upon  them  was 
not  a  reduction  into  possession,  for  that  receipt  was  in  the 
character  of  agent  of  his  wife:  This  was  so  decided  in  the 
case  of  Hart  t.  Stephens  (a\  where  the  Court  of  Queen's 
Bench  held,  that  the  receipt  of  interest  by  a  husband,  on 
a  promissory  note  given  to  his  wife,  was  not  a  reduction 
into  possession,  nor  even  any  evidence  of  such  reduction 
into  possession,  but  must  be  considered  as  a  receipt  by 
him,  not  in  his  own  right,  but  as  agent  for  his  wife.  More- 
over, the  Company,  by  taking  the  dividend  warrants  in 
the  form  in  which  he  had  signed  them,  by  procuration  of 
his  wife,  accepted  her  as  a  shareholder,  without  participa- 
tion on  the  part  of  her  husband,  according  to  the  principle 
on  which  your  Honor  decided  A  ngas's  case  (b).  [They  also 
cited  Harwood  v.  Fisher  (c).] 


Mr.  Bacon  and  Mr.  Headlam,  for  the  official  manager, 
were  not. called  upon. 

The  Vice-Chancellor: — 

This  case  is  not  in  the  least  degree  affected,  in  my  opin- 
ion, either  by  the  clauses  referred  to  in  the  deed  of  set- 
tlement, or  by  Angas's  case,  or  by  the  question,  if  it  is  a 
question,  whether  the  shares  have  been  reduced  into  pos- 
session by  the  husband.  The  husband  appears  to  me  most 
clearly  liable.  In  Angas's  case  the  Company  had  never 
contracted  with  Mrs.  Angas  otherwise  than  as  a  married 
woman  having  separate  estate.   The  only  question  is,  whe- 


(a)  6  Q.  B.  937.  (h)  1  De  Q.  A  S.  560. 

(c)  1  Y.  &  C,  Exch.,  110. 
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ther  the  wife's  name  should  be  on  the  list  as  well  as  the 
husband's. 


1849. 


In  re 

Thb  North 

Mr.  i?acon.— That  is  arranged  between  the  parties,  in  the    join^''^'''' 


event  of  the  husband  being  on  the  list 

The  Vice-Chancellor  : — 

I  only  decide  that  the  husband's  name  must  be  there. 

Motion  refused,  with  costs  (a). 

(a)  See  Sadler's  casCy  post,  p.  36. 


STOCK 

Bankino  Co. 


Burlinson's 
Cask. 


In  the  Matter  of  The  Borough  of  St.  Marylebone  Bank-  Julif  4th,  7tk, 

ING  Company  ;  *  ^^^^• 

AND 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Act,  1848. 


T 


Davidson's  Case. 


HIS  was  a  motion  on  behalf  of  Mr.  Alexander  David-  The  numager  of 
son,  by  way  of  appeal  from  the  decision  of  the  Master,  who  *  *»»^.ing  «^m- 

'     •'         "^  -^-^  ^  \  pany,  in  which 

had  placed  the  appellant's  name  upon  the  list  of  contribu-  he  held  shares, 

-         ,  ^  induced  a  friend 

tones  to  the  above  Company.  D.,  nving  in  the 

The  St.  Marylebone  Joint-stock  Banking  Company  was  ^^^J^*Sie 
established  in  1836,  and  commenced  business  on  or  about  9^^?"^,' 

'    ^  ,  deed  for  100 

the  5  th  of  September,  in  that  year,  and  Mr.  David  Hannay,  shares,  upon  the 

a  shareholder,  was  appointed  manager  of  the  Company.  of  whkh  a  m- 

In  October,  1837,  Mr.  Hannay,  who  was  a  friend  of  the  jJJ'fhrc^^^"^ 

appellant,  waited  upon  him  at  Ludlow,  where  the  appellant  P»"y'"  ^iooka, 

that  all  the 

was  the  manager  of  the  branch  there  of  the  Commercial  shares  that 
Bank  of  England,  and  informed  the  appellant  that  he  was  Jrwisferred  by 

him  to  other 
parties,  should  be  transferred  for  him  by  the  Directors,  and  that  he  should  receive  nothing,  nor 
incur  any  liability  in  respect  of  the  shares.  After  disposing  of  thirty  shares,  the  purchase-money 
for  which  was  paid  to  the  Directors,  D.,  in  pursuance  of  the  arrangement,  transferred  the  re- 
mainder back  to  the  manager,  by  assigning  it  to  him  and  his  successors  in  office.  He  never  re- 
ceived or  paid  anything  in  respect  of  the  shares,  and,  eight  years  after  the  last  transaction,  the  affiurs 
of  the  Company  were  wound  up  under  the  Joint-stock  Companies  Winding-up  Act,  1848  : — Held, 
that  the  effect  of  the  transaction  was  to  hold  out  D.  as  a  partner,  to  induce  others  to  become  members 
of  the  Company,  and  that  he  was  properly  placed  on  the  list  as  a  contributory. 
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1849.        anxious  to  increase  the  list  of  shareholders  in  the  St 
In  re        Marylebone  Joint-stock  Banking  Company,  and  that  he 
JS/b  "iSo  ^as  then  making  a  tour  for  that  purpose,  and  expected 
^'         to  induce  a  good  many  of  his  personal  friends  to  join  the 
Davidson's     Company.     He  asked  the  appellant,  as  a  favour,  to  allow 
100  shares  in  the  Company  to  be  placed  in  his  name,  un- 
til such  shares  could  be  disposed  of  and  transferred  to  other 
persons,  stating,  that,  in  the  meantime,  the  shares,  though 
placed  in  his  name,  were  to  be  the  property  of  the  Company. 
The  appellant  acceded  to  this  request,  and  Mr.  Hannay 
gave  him  the  foUowing  memorandum  in  his  own  hand- 
writing:— 

"  Ludlow,  18th  October,  1837. 

"  Dear  Sir, — On  the  part  of  the  Borough  of  St  Maryle- 
bone Bank  I  hereby  engage  to  transfer  for  you  at  par,  100 
shares  of  stock  of  that  Company  held  by  you,  and  to  keep 
you  out  of  cash  advance,  and  protect  you  against  all  loss 
by  the  said  Company,  until  the  same  is  transferred  to 
other  parties;  and  I  am, 

"  Dear  Sir,  yours  sincerely, 

"  David  Hannay,  Manager." 


Upon  this  memorandum  being  given  to  him,  and  on  the 
above-mentioned  arrangement,  the  appellant  executed  the 
deed  of  settlement  of  the  St  Marylebone  Joint-stock 
Banking  Company,  and  Mr.  Hannay  delivered  to  him 
scrip  representing  100  shares.  While  Mr.  Hannay  was 
at  Ludlow,  the  appellant,  at  his  request,  signed  three 
transfers  for  thirty  of  the  100  shares  in  his  name,  upon 
which  occasion  Mr.  Hannay  gave  him  the  following  me- 
morandum in  his  own  handwriting: — 

"  Ludlow,  18th  October,  1837. 
'^  Mr.  Alexander  Davidson  has  handed  me  three  trans- 
fers of  shares  of  St  Marylebone  Bank  to  Messrs.  Terry, 
M'Evily,  &  Lloyd,  in  all  thirty  shares,  for  which  I  have 
to  receive  on  his  account  18021,  and  which  sum  I  will  place 
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to  the  credit  of  his  cash  account  credit  on  stock  with  the        1849. 
Borough  of  St.  Marylebone  Bank,  when  received.  /»  re 

"  David  Hannat,  Manager."      J^^bXko 

Co. 

Upon  receiving  this  memorandum,  the  appellant  handed  — 1 
to  Mr.  Hannay  scrip  for  thirty  of  the  100  shares.  By  ^cl^" ' 
his  affidavit  in  support  of  the  motion,  the  appellant  de- 
posed, that  it  never  was  intended  that  he  should  become 
a  shareholder  and  partner,  but  that  it  was  agreed  that  the 
shares  taken  by  him  should  be  the  property  of  the  Com- 
pany, and  that  he  should  have  no  interest  whatever  there- 
in, nor  be  in  any  way  liable  for  calls  or  otherwise,  or  to  re- 
ceive any  dividend  or  interest;  and  that  the  transaction 
with  respect  to  the  100  shares  was  for  the  benefit  and  on 
the  account  of  the  Company. 

The  arrangement  made  between  the  appellant  and  Mr. 
Hannay  was  communicated  by  the  latter  to  the  then  di- 
rectors of  the  Company,  and  was  ratified  and  approved, 
a  minute  thereof  being  inserted  in  the  board  minute  book 
of  the  directors,  and  signed  by  CoL  Stanhope,  the  chair- 
man, as  follows: — 

"  The  manager  represented  that  he  had  allotted  to  Mr. 
Davidson,  of  the  Commercial  Bank  of  England,  Ludlow, 
100  shares  of  stock,  on  the  understanding  that  such  shares 
as  he  could  not  transfer  there,  should  be  transferred  for 
him  at  par  here,  and  that  he  had  transferred  thirty  of  the 
shares,  twenty  to  Mr.  Terry,  five  to  Mr.  M*Evily,  and  five 
to  Mr.  Lloyd." 

The  seventy  shares,  the  residue  of  the  hundred,  remained 
in  the  appellant's  name  until  May,  1841,  when  he  received 
a  letter  dated  10th  of  May,  1841,  from  Mr.  Hannay,  as  fol- 
lows : — 

"  Borough  of  St.  Marylebone  Bank,  London. 

"  10th  May,  1841. 
"  My  dear  Sir, — I  now  inclose  a  transfer  of  the  seventy 
shares  of  stock  held  by  you.    When  you  took  them  our  di- 
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1849.        rectors  undertook  to  relieve  you  of  them  at  any  time,  at 
jn  re        paT-     They  have  been  at  a  discount  for  some  time,  and 
^nBAvmtQ  tt^^c  is  ^o  prospect  of  an  improvement.     When  you  re- 
Co.  turn  the  transfer,  send  the  scrip  certificates  also." 


Dayidsoit's 
Case, 


The  deed  of  transfer,  inclosed  with  this  letter,  was  in 
the  usual  form,  except  that  the  assignment  was  expressed 
to  be  to  Mr.  Hannay  and  his  successors  in  office,  in  trust 
for  the  directors. 

Immediately  upon  receiving  the  letter  of  10th  May, 
1841,  the  appellant  executed  the  transfer,  and  returned  it 
to  Mr.  Hannay,  with  the  scrip  certificates  for  the  seventy 
shares,  in  the  following  letter : — 

"  Commercial  Bank  of  England,  Manchester, 

"  11th  May,  1841. 
"  My  dear  Sir, — I  am  favoured  with  your  letter  of  the 
10th  instant,  inclosing  transfer  of  the  seventy  shares  in 
your  bank,  held  in  my  name,  to  you  as  manager  of  the 
bank,  which  I  now  return  executed.  I  also  inclose  the 
scrip  certificates.  This  will  close  the  transaction  as  to 
these  shares;  and  I  shall,  therefore,  feel  obliged  by  a  few 
lines  intimating  officially  that  the  matter  has  been  closed 
accordingly,  and  the  balance  standing  at  my  debit  wiped 
off  "  I  am,  &c., 

"  Albxandee  Davidson." 

Mr.  Hannay  thereupon  acknowledged  the  receipt  of  the 
transfer  and  scrip  certificate  by  the  following  letter: — 

"  Borough  of  St  Marylebone  Bank,  London, 

"  15th  May,  1841. 
"  My  dear  Sir, — I  am  duly  favoured  with  your  letter  of 
the  11th  instant,  inclosing  transfer  of  your  seventy  shares 
of  stock  of  the  St  Marylebone  Bank  to  me  as  manager,  for 
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behoof  of  the  bank, -with  the  scrip  certificates  thereof;  the  1849. 

balance  at  your  debit  in  our  book  is  thus  extinguished.  /»  rt 

"  I  am,  my  dear  Sir,  yours  sincerely,  ^'A^Hraa 

D.  Hannay,  Manager."  Co. 


The  appellant  never  paid  any  call  or  other  sum  of  mo- 
ney upon,  and  never  received  any  dividends  or  other  sum 
of  money  in  respect  of  the  shares,  nor  was  his  name  ever 
included  in  any  account  or  return  under  the  7  Geo.  4,  & 
46,  as  a  member  of  the  Company;  nor  did  hU  name  ap- 
pear  in  the  entry  or  register  of  the  members  of  the  Com- 
pany, as  filed  at  the  Stamp  Office. 

The  transfer  of  the  seventy  shares  into  the  name  of  Mr. 
Hannay  was  among  the  papers  of  the  Company,  and  the 
account  in  his  name  in  respect  of  all  his  shares  was 
balanced  and  closed,  and  the  transfer  of  the  seventy 
shares  had  been  entered  in  the  regbtry  book  of  the  Com- 
pany, and  was  duly  registered  at  the  time.  The  name 
of  Mr.  Hannay,  as  the  transferee,  appeared  to  have  been 
afterwards  scraped  out,  but  it  did  not  appear  by  whom  or 
imder  what  circumstance&  The  appellant,  however,  did 
not  in  any  manner  authorise  the  erasure. 

The  following  were  the  stipulations  of  the  deed  of  set- 
tlement, which  were  referred  to  in  the  argument. 

''1st  That  the  said  several  persons  and  parties  hereto 
of  the  first  part,  who  are  hereinafter  distinguished  by  the 
title  of  proprietors,  and  such  other  persons  as  shall  become 
proprietors  as  hereinafter  mentioned,  shall,  upon  their  re- 
spectively executing  these  presents,  or  the  supplementary 
deed  thereto,  as  hereinafter  mentioned,  be  and  become  pro- 
prietors of  the  Company  hereby  established,  under  the 
regulations  hereby  contained;  and  that  such  proprietors 
shall  be  and  form  a  Company,  by  the  name,  style,  or  title 
of '  The  Borough  of  Saint  Marylebone  Joint-stock  Banking 
Company/ 


Datidsov'b 
Cass. 


BOVB 
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1849.  "  4tlL  That  the  capital  or  joint  stock  of  the  said  Company 

'^InT^  shall  be  l,000,000iL  divided  into  40,000  shares  of  25i  each; 
R^^KUfQ  ^^*  ^^^^  *^®  ^^^^  capital  may  be  increased  by  making  ad- 
^Q-  ditional  shares,   in  such  manner  and  to  such  extent  as 

Davidson's  hereinafter  provided  for;  and  that  the  shares  which,  at 
the  date  of  these  presents,  have  not  been  taken  or  sub- 
scribed for,  and  also  those  which  may  hereafter  be  created 
as  hereinafter  provided  for,  shall  be  allotted  and  distri- 
buted to  such  persons,  and  in  such  manner,  as  the  board  of 
general  directors  of  the  said  copartnership  for  the  time 
being  shall  think  advisable. 

"  13th.  That  every  person  in  whose  name  any  share  or 
shares  in  the  said  copartnership  shall  be  held  or  stand, 
shall,  to  all  intents,  effects,  and  purposes  whatsoever,  be 
deemed,  both  at  law  and  in  equity,  the  absolute,  sole,  and 
beneficial  owner  and  proprietor  thereof,  and  shall,  as  such, 
be  the  only  person  known  to,  or  recognised  by,  the  said 
copartnership,  in  all  votes,  transfers,  notices,  payments,  re- 
ceipts, and  other  matters  relating  to  the  same;  and  the  said 
copartnership  shall  not  in  any  case  be  bound  to  notice,  or 
be  affected  by  or  with  express  or  other  notice  of  any  trust, 
or  equitable  charge  or  lien,  imposed  or  intended  to  be  im- 
posed on  any  such  shares  or  share,  or  by  or  with  any  gift 
thereof  by  way  of  legacy,  unless  and  until  the  l^atee  or 
party  who  shall  claim  under  or  by  virtue  of  any  such  equi- 
table charge  or  lien,  shall  have  been  duly  admitted  as  a 
proprietor,  as  hereinafter  mentioned." 

July 
4th  &  7th.        jf  j^  Bacon  and  Mr.  LUUe,  in  support  of  the  motion. — 

These  shares  were  never  the  property  of  the  appellant;  he 
was  merely  a  trustee  of  them  for  the  Company,  and,  eight 
years  ago,  he  retransferred  them  to  Mr.  Hannay,  with  the 
concurrence  of  the  Company.  It  cannot  be  held,  that,  in 
this  state  of  circumstances,  any  liability  in  respect  of  them 
can  attach  to  the  appellant  [The  Vice-GhanceUor, — ^Was 
it  suggested  before  the  Master,  that  the  appellant  might  be 
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discharged  from  liability,  and  that  Mr.  Hannay  and  the  1849. 

directors  might  be  liable?]     That  view  was  not  suggested,  in  re 

because  the  appellant  contended  that  he  had  never  been  ^;/j^^^ 

liable  upon  the  shares.     [The  Vice-Chancdlor. — I  suppose  ^• 

his  opponents  contended  that  he  had  held  himself  out  to  Datidsoii's 

Cask. 

others  as  a  member  of  the  Company,  and  could  not,  there- 
fore, be  heard  to  allege  that  he  was  not  a  partner.]  As 
his  name  was  never  returned  to  the  Stamp  Office  as  that 
of  a  partner,  no  one  had  a  right  to  consider  him  a  member 
of  the  Company.  Before  he  executed  the  Company's  deed, 
he  received  the  undertaking  of  October,  1837,  protecting 
him  firom  all  liability.  This  engagement  between  him  and 
Mr.  Hannay,  the  manager,  was  brought  before  the  direc- 
tors, and  there  is  a  minute  of  it  upon  the  books,  signed  by 
the  chairman.  After  this  length  of  time,  the  validity  of 
the  transaction  cannot  be  disputed  by  the  Company,  in 
whose  books  the  entry  is  found,  and  of  which  the  mem- 
bers must  be  taken  to  be  cognisant  But,  if  the  appellant 
ever  came  under  any  liability,  he  was  exonerated  by  the 
deed  of  transfer,  the  validity  of  which  has  remained  un-- 
questioned  during  eight  yeara  [They  cited  Taylor  v. 
Hughes  (a).] 

Mr.  Lloyd  and  Mr.  Hetherington,  for  the  official  manager, 
in  opposition  to  the  motion. — ^The  first  question  is,  whether 
either  the  arrangement,  or  the  transfer  on  which  the  appel- 
lant relies,  was  a  contract  of  such  a  nature,  as  the  directors 
had  power  to  enter  into,  on  behalf  of  the  Company.  Nei- 
ther of  them,  according  to  the  rules  of  the  Company's  deed, 
answers  this  description.  The  transfer  is  expressed  to  be 
made  to  Mr.  Hannay  and  his  successors  in  office,  in  trust  for 
the  directors.  [The  Vice-Chancellor. — If  those  expressions 
were  taken  out  of  the  deed,  there  would  perhaps  be  nothing 

(a)  2  Jones  &  Lat.  24. 
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1849.        in  the  case.  The  assignment  seems,  in  other  respects,  to  be 
jnre        ^  tte  form  of  an  ordinary  transfer.]   The  question  is,  could 
TOHB^HKiifo  ^^®  appellant  have  enforced  either  of  the  alleged  contracts 
Co.  against  the  Company,  or  was  it  within  the  scope  of  the  au- 

Davidsoh's  thority  conferred  upon  the  directors?  Another  import- 
**  ant  question  is,  whether  it  is  not  clear  that  the  object  of 
the  parties  was  to  induce  other  persons  to  become  share- 
holders by  holding  out  the  example  of  the  appellant^  who, 
from  his  situation,  must  have  been  supposed  to  have  good 
opportunities  of  acquainting  himself  with  the  circumstan- 
ces and  prospects  of  the  Company,  and  of  forming  a  sound 
opinion  upon  them.  Those  who  subscribed  upon  the  faith 
of  a  representation  that  the  appellant  was  a  shareholder, 
cannot,  when  they  claim  to  have  his  contribution  to  the 
losses  which  have  arisen,  be  answered  by  referring  to  a  pri- 
vate understanding  between  the  appellant  and  Mr.  Hannay. 
Taylor  v.  Hughes  does  not  apply,  because  in  that  case  there 
had  been  a  real  sale  and  transfer  of  the  shares.  On  the 
other  hand,  the  cases  o{  Preston  v.  Grand  CoUier  Dock  Com- 
pany (a)  and  Mangles  v.  Grand  CoUier  Dock  Company  (6), 
are  in  favour  of  the  respondent 

Mr.  Bacon,  in  reply. — By  the  4th  clause  of  the  deed  of 
settlement,  the  directors  may  deal  with  the  shares  as  they 
think  fit  They  acted  upon  this  clause,  and  did  their  best 
to  distribute  the  undisposed-of  shares.  Their  manager  in- 
duced the  appellant  to  accede  to  the  arrangement,  under 
which  alone  he  accepted  shares.  Would  any  shareholder 
have  objected  to  such  arrangement  being  entered  into?  A 
memorandum  of  it  was  entered  in  the  Company's  book& 
It  was  acted  upon  by  the  Company.  The  Company  re- 
ceived the  dividends  upon  the  shares,  and,  when  some  of 
the  shares  were  sold,  the  Company  received  the  purchase- 

(a)  11  Sim.  327.  (h)  10  Sim.  619. 
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money,  the  appellant  receiying  nothing  whatever.     The        1849. 

appellant  was  treated  throughout  as  an  agent  to  procure         /^  ^ 

shareholders  in  his  own  neiirhbourhood,  for  the  benefit  of    ^'  ^^^*»- 

the  Company.     He  gained  nothing,  and  intended  to  gain  Co. 

nothing  by  it.     How  can  it  be  contended  that  he  is  to  be     Dayidsok's 

exposed  to  liability?     [The  Vice-CfhanceUor.—The  fact  re-        ^^*' 

mains  that  he  was,  with  however  fair  intentions,  a  party  to 

a  transaction  by  which  the  thing  that  was  made  to  appear 

was  not  the  thing  that  was.]     The  shareholders  might 

have  inspected  their  own  minute  books  if  they  thought 

fit    If  they  did  not  think  fit  so  to  do,  but  chose  to  trust 

to  their  directors,  they  must  be  bound  by  the  exercise  of  the 

discretion  with  which  they  intrusted  their  officers     It  is 

not  pretended  that  the  appellant  intended  to  deceive  any 

one,  nor  is  there  even  a  suggestion  that  any  one  individual 

has  been  actually  deceived,  or  induced  to  take  shares,  by 

the  notion  that  the  appellant  was  a  shareholder.    Not  a 

single  instance  of  that  kind  is  brought  forward. 

Cur.  adv.  vult. 

The  Vicb-Chancbllor: — 

I  have  considered  this  case,  and  particularly  the  affi-  jf^i^  ig^. 
davit  of  Mr.  Davidson.  From  the  materials  before  the 
Court,  it  appears  to  me  a  just  inference  that  the  transac- 
tion of  1837,  respecting  the  100  shares,  of  which  seventy 
are  in  question,  was  devised  and  carried  into  effect  by 
the  parties  to  it,  for  the  purpose  of  enabling  or  accrediting 
a  fallacious  representation  that  Mr.  Davidson  had  taken, 
and  was  the  holder  of,  those  shares  on  his  own  account, 
and  at  his  own  risk;  the  object  having  been  (such,  at 
least,  is  judicially  my  inference)  to  induce  or  encourage, 
by  means  of  which  this  was  a  part,  the  taking  of  shares 
by  persons  whom  Mr.  Hannay  or  the  directors  might  think 
it  advantageous  or  useful  to  add  to  the  Company.  If  this 
was  so,  a  court  of  justice,  at  least,  must  regard  the  trans- 
action as  unfair,  and  treat  it  as  one  tainted  with  deceit 
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1849.  Mr.  Davidson's  counsel  have  argued  that  it  had  no  other 

jn  rt  meaning,  no  other  effect,  than  to  constitute  him  an  agent 
Boini  Bahmho  ^^  *^®  Company  or  the  directors,  for  the  disposal  of  the 
^-  share&  I  cannot  accede  to  the  argument  Had  the  nature  or 

Datimov*8  the  intention  of  the  transaction  been  so,  it  would  have  been 
constructed  and  managed,  I  think,  in  a  different,  a  plainer, 
and  a  simpler  manner.  The  learned  counsel  also  contend- 
ed that  it  was  not  proved  that  any  person  had  been  in  fact 
misled;  but  the  intention  was,  in  my  judgment,  to  deceive. 
It  has  not  been  proved  or  alleged  that  strangers  did  not, 
and  I  think  it  reasonable  to  assume  that  strangers  did,  be- 
come shareholders  after  the  transaction.  If  they  did  so,  it 
seems  to  me  likewise  right  to  presume  that  they  became 
shareholders  in  the  belief  that  it  was  truly  what  it  was 
ostensibly. 

Nor  do  I  hold  that  the  case  of  the  shareholders  who 
were  so  bon&  fide  before,  and  afterwards  continued  so,  is  to 
be  disregarded  in  considering  this  controversy. 

In  the  circumstances  as  I  view  them,  the  shareholders 
generally  desiring,  as  I  must  take  it,  to  hold  Mr.  Davidson 
to  the  seventy  shares,  as  the  true  proprietor  of  them,  for 
every  purpose,  as  between  him  and  them,  I  should  cer- 
tainly, had  the  transfer  and  arrangement  of  184]  not 
taken  place,  have  decided  in  conformity  with  the  Master's 
conclusion.  But  do  they  vary  the  case?  In  my  opinion 
not  That  business  was  a  mere  ceremony  consequent  on 
the  afiair  of  1837,  or  rather,  perhaps,  a  part  of  it 

I  cannot  interfere  with  the  Master's  decision  in  this 
matter;  but,  though  refusing  the  motion,  I  do  not  hold 
myself  bound  to  do  so  with  costs,  especially  as  I  am  not 
satisfied  that  Mr.  Davidson  had  well  considered  the  trans- 
action before  he  consented  to  become  a  party  to  it,  or  that 
he  thought  himself  acting  with  impropriety. 
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1849. 

In  the  Matter  of  Thb  St.  George's  Steam  Packet  Company;     j^iy  ^^j^^ 

AND 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Act,  1848. 

Maguire's  Case. 

JL  HIS  was  a  motion  on  behalf  of  John  Francis  Maguire,  The  owner  of 
appealing  from  the  decision  of  the  Master  who  had  placed  rsteam -pack^ 
him  on  the  list,  as  a  contributory  in  respect  of  two  shares  ?!™?*°^  *^^ 
in  the  above-named  Company.  them  to  his  son, 

The  17th  clause  of  the  Company's  deed  of  constitution  which  wa<  not 
gave  a  general  power  to  the  shareholders  to  alien  their  Mrno^ent^ 
shares,  and  prescribed  a  form  of  transfer  of  the  shares  to  "^  *^  ^^: 

■^  panjTs  hooju, 

be  executed  by  the  transferor  and  transferee:  and  the  18th  norotherwiie 
clause  provided,  that  every  transfer  should  be  delivered  ©wtog  to*^ 
to,  and  kept  by  the  Company,  and  a  memorial  thereof  ^^^^^^ 
entered  in  a  registry,  to  be  kept  for  the  purpose,  and  that,  constitution. 

The  ion  was 

until  that  was  done,  the  purchaser  should  have  no  part  or  not  aware  of 

1  /•  .1  /» ,  •    X         X  X  the  transfer. 

share  of  the  profits,  nor  any  interest  or  vote.  By  a  rule  of  the 

The  30th  clause  of  the  deed  vested  all  the  power  of  man-  Comply,  every 

'-  proprietor  was 

agement  in  the  directors,  and  also  vested  the  custody  of  always  entitled 
their  proceedings  and  of  all  the  books  of  the  Company  in  sageby  theCom- 

^"®™-  ^  ^  and  the  son. 

By  a  recnilation  of  the  directors,  the  proprietors  or  onwyeraioccar 

,,,  .,  ^  .  »ion«»  obtained 

shareholders  were  entitled  to  a  free  passage  in  the  Com-  certificates  from 
pany's  vessels.  The  appellant's  father,  being  a  shareholder,  office  ^thSThe 
transferred  into  the  appellant's  name  two  shares,  for  the  '^  *  propri- 

'■'■  ^       etor,  which  en- 

purpose  of  enabling  him  to  make  voyages  between  Dublin  titled  him  to  a 
and  London,  in  the  latter  of  which  places  the  appellant  and  he  also' 
was  keeping  his  terms,  to  enable  him  to  be  called  to  the  S,1lfd  Ae 

bar.  Company's 

books  in  respect 
of  these  certifi- 
cates, as  proprietor,  and  obtained  a  fri^e  passage  accordingly,  but  he  never  received  dividends,  nor 
did  any  other  act  as  a  proprietor: — Htli,  that  the  son  was  a  contributory  in  respect  of  such  two 
shares. 
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1849.  The  appellant's  name  was  never  returned  to  the  Joint- 

^^~'^      stock  R^istry  Office  as  that  of  a  proprietor. 
Thi  The  appellant  deposed  that  he  was  altogether  ignorant 

Stum  Packii  of  the  shares  having  been   transferred  into  his   name, 

L  although  he  had  obtained  from  the  office  of  the  Company 

Cj^"      certificates  by  means  of  which  he  had  a  free  passage  in 
the  vessels  of  the  Company. 

The  certificate  for  a  free  passage,  which  was  handed  to 
him  on  those  occasions,  and  its  counterfoil,  which  was  re- 
tained by  the  Company,  were  in  the  following  form : — 


"  Proprietor's  Ticket,     g 
Ho.  80.  I  i 

Mr.  Mugmre,  of  Cork,  ^g 
CUnn  Bertli,  If 0.  .-in 

in  the  lteroiii7,  for  Cork,  i^ 

ISth  Jane,  ISII.  ^ 


B.  B.     No. 

,  Eaq.,  ia  a  Proprietor 
of  the  Companj,  has   engnged    C&bin  Berth, 


o'clock,  Hid  'a  enljlled  to  &  free 


The  counterfoils  were  signed  by  the  appellant 


His  explanation  on  his  affidavit  was  to  the  followmg 
effect:  "Sometime  in  the  year  1840,  the  appellant's  father 
informed  him  that  he  had  made  arrangements,  by  which 
he  could  obtain  free  passages  in  the  Company's  vessels 
between  Cork  and  Bristol,  and  Dublin  and  Cork.  The 
appellant  accordingly  made  several  voyages  between  the 
years  1840  and  1841,iD  the  Company's  vessels  between  those 
places,  and  he  did  not  pay  any  fare  for  passage  on  those 
occasiona  He  used  to  go  into  the  office  and  obtain  a  fi«e 
ticket,  and  he  signed  a  book  for  each  voyage.  The  appel- 
lant was  not,  however,  aware  that  his  father  had  trans- 
ferred any  shares  into  his  name,  and  he  never  inquired 
into  the  nature  of  the  arrangements  by  which  he  obtained 
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a  free  passage.     He  never  authorised  his  father  to  accept         1849. 
any  shares  on  his  behalf,  nor  to  receive  any  dividends,         j^re 
nor  did  his  father  ever  receive  any  on  his  account,  or  as    g^  J°^    , 
his  agent.  Stkax  Packit 

The  following  is  a  note  of  the  Master's  judgment: —  — '- 

MAouiRx*a 
Cask. 

"  This  application  to  include  J.  F.  Maguire  is  founded  on 
the  use  by  him  of  tickets,  giving  a  free  passage  in  the  Com- 
pany's vessels,  called  '  Proprietors'  Tickets.' 

"  The  father  of  J.  F.  Maguire,  residing  at  Dublin  with  his 
family,  was  a  proprietor  of  fifteen  or  sixteen  sharea  J.  F. 
Maguire,  being  entered  as  a  member  of  the  Society  of  Lin- 
coln's Inn,  came  to  London  to  keep  the  terms  in  the  years 
1841,  1842,  and  1843,  and  made  eight  voyages  from  Ireland 
to  England  and  eight  return  voyages  in  the  Company's 
ships.  On  all  these  occasions  he  had  Proprietors'  Tickets, 
and  thereby  had  his  passage  free  of  expense. 

"  To  prove  that  J.  F.  Maguire  was  a  proprietor  of  shares, 
the  exhibit  B.  B.,  called  *  Proprietors'  Ticket,'  is  produced. 
On  the  counterfoil  the  title  *  Proprietors'  Ticket'  is  print- 
ed, on  one  line  are  the  words  '  Proprietors'  Signature,'  and 
then  follows  the  signature  J.  F.  Maguire.  The  ticket  states 
that  J.  F.  Maguire,  a  proprietor  of  the  Company,  has  en- 
gaged Cabin  Berth,  No. ,  in  the  [ship's  name]  for  &c., 

and  is  entitled  to  a  free  passage.  On  this  ticket  is 
printed  Proprietor's  Signature;  and  on  the  same  line 
with  those  words,  Mr.  Maguire  signed"  his  name.  The 
ticket  is  also  signed  by  the  Company's  officer. 

"  These  tickets  are,  I  think,  prima  facie  proof  that  J.  F. 
Maguire  was  a  shareholder,  and,  as  such,  a  contributory. 
Being  such  shareholder,  the  books  of  the  Company  are  ad- 
missible in  evidence.  I  therefore  receive  the  register  of 
shares,  and  upon  that,  find  he  was  a  holder  of  two  shares. 
J.  F.  Maguire  deposes  that  his  father  transferred  these 
shares  into  his  name  without  his  knowledge,  that  he  was 
tmacquainted  with  such  transfer;  but  I  think  he  cannot 

VOL.  III.  D  D.  a  s. 
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1849.        avail  himself  of  this  ignorance.     He  signed  himself  '  Pro- 

jn  re        prictor'  on  sixteen  counterfoils,  and  took  sixteen  tickets^ 

St.  G«orqs*8    ^  which  he  is  distinctly  stated  to  be  a  proprietor,  and 

Stsam  Paomi  'nrhich  were  all  signed  by  him  as  a  proprietor.     Without 

calling  in  question  J.  R  Maguire's  veracity,  I  must  in  law 

Case.  presume  that  he  had  notice  of  two  shares  being  transferred 
into  his  name.  I  incline  to  think  that  the  objection  to  the 
dividend  book  '  F'  is  not  good,  on  the  ground  that  J.  F. 
Maguire  must  be  considered  as  having  notice  of  shares  be- 
ing transferred  into  his  name,  which,  I  apprehend,  fixes 
him  with  notice  of  the  mode  in  which  the  dividends  on  the 
shares  had  been  dealt  with;  but  I  consider  the  facts,  inde- 
pendent of  the  receipt  of  dividends,  sufficient  to  justify  me 
in  including  him  in  the  list  in  respect  of  these  two  sharea 
"  16th  June,  1849.''  "  J.  W.  Faebbb." 

Mr.  Jessd  for  the  motion. — Mr.  Maguire  ought  not  to  be 
placed  on  the  list  of  contributoriea 

No  transfer  was  ever  executed  by  him,  accepting  the 
shares;  and  if  his  father  executed  any  transfer,  it  was 
never  perfected  according  to  the  forms  required  by  the 
Company's  deed  of  constitution.  He  was  therefore,  by  that 
deed,  expressly  excluded  from  being  a  partner.  [He  re- 
ferred to  Taylor  v.  Hughes  (a),  Const  v.  Harris  (6),  Noitusdi 
V.  Irving  (c),  Angas'  case  ((2),  Fenwick's  case  (e),  and  Am^ 
strong's  case  (/).] 

The  books  and  documents  of  the  Company  cannot  be 
used  as  evidence  against  Mr.  Maguire.  It  may  be  true  that 
in  an  ordinary  partnership  they  might  have  been  so  used: 
that  would  be  so  held  upon  the  ground,  that,  in  such  a 
partnership,  they  are  presumed  to  be  within  the  control  of 

(a)  2  J.  &  L.  24.  pat^y  10  Beav.  9. 

{b)  T.  &  R.  618.  {d)  1  De  Q.  &  S.  560. 

(c)  Gow  on  Partnership,  App.  (e)   Id.  557. 

p.  398 ;  and  cited  in  Coleman  y.  (/)  Id.  505. 
JSattem  CourUia  Bailway  Cbm- 
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each  partner;  but  in  this  joint-stock  Company  the  custody        1849. 
of  the  books  is  expressly  reserved  to  the  directors,  which        /^  ^ 
takes  this  case  out  of  the  ordinary  rule :  HiU  v.  Manchester    g^  J^J^  ,^ 
and  Saiford  Waterworks  Company  (a).  8«^m  Paomi 

Co. 


The  Vicb-Chanoelloe:—  ^^''.^i"'" 


Without  any  reference  to  the  books,  this  gentleman  is 
shewn  so  plainly  and  distinctly  to  have  represented  him- 
self^ and  to  have  acted,  as  a  proprietor,  that,  in  my  opinion, 
it  is  established  that  he  is  a  proprietor, — and  if  a  proprietor, 
a  partner,  and  a  contributory.  Whether  the  books  are  to 
be  admitted  or  not  for  this  purpose  under  the  provisions  of 
the  statute,  is  a  question  which  it  is  not  now  necessary  to 
decide. 

This  character  of  partner  being  proved,  the  books  are 
admissible  to  shew  the  number  of  shares  of  which  this  gen- 
tleman is  to  be  considered  as  a  proprietor.  The  books  shew 
the  transfer  of  two  shares  to  him,  in  respect  of  which  the 
Master  has  placed  his  name  on  the  list.  It  is  contended, 
and  correctly,  that  various  formalities  required  by  the  deed 
were  not  pursued,  and  therefore  it  is  argued  that  this  gen- 
tleman ought  not  to  be  considered  as  a  proprietor.  It  is, 
however,  impossible  for  him  to  be  permitted  to  say  that  the 
formalities  have  not  been  waived,  after  all  that  he  has 
done. 

The  Master  could  not  properly,  I  think,  have  come  to 
any  other  conclusion  than  that  at  which  he  has  arrived. 

The  motion  was  refused,  with  costs. 

(a)  2  B.  d^  Ad.  518. 
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1849. 

In  the  Matter  of  Thb  North  of   England  Joint-stock 

Banking  Company; 

AHD 

In  the  Matter  of  The  Joint-stock  Companies  WxNDnro- 

up  Act,  1848. 

^^"eS*  Sadlee's  Cash. 

The  deed  of  X  HIS  was  a  motion  by  way  of  appeal  firom  the  decision 

bank^Cwn*  0^  t^e  Master,  whereby  the  name  of  the  appellant  was  re- 

Si7noihM«t  **"^®^  ^P^°  *^^  ^*  ^^  contributories  to  the  above  Company, 

•hould  be  tnui».  The  appellant,  in  April,  1846,  married  Miss  Mary  Todd,  to 

any  call  di-  whom  a  testator  named  John  Craig  had  bequeathed  five 

wO^iOTi^ed  shfiJ^es  in  the  Company.     Mr.  Craig's  executors  had  as- 

d  Aa^*°*'  sented  to  the  legacy,  and  a  deed  was  executed  by  them,  by 

tnxuSn  con-  Miss  Todd,  and  an  officer  of  the  Company,  assigning  the 

^elthouid  shares  to  Miss  Todd,  who  thereby  covenanted  to  pay  the 

dSL"^  uf  M  calls  then  or  thereafter  to  be  made  in  respect  of  the 

in  equity.    A  shares.    Miss  Todd  aft;erwards  applied  to  the  manager  of 

leffatee  of  iharM* 

on  whkh  a  call  the  Company  for  payment  of  a  dividend,  but  was  informed 
tianaier^of  them  ^^^^  ^^  dividend  would  be  paid,  until  a  call,  then  in  ar- 
fiRffl^the  exe-  ^^^^  ^j^  satisfied.  She  declined  to  pay  the  call,  and  the 
deed,  to  whidi    dividends  were  carried,  from  time  to  time,  to  her  credit  in 

an  officHT  of  the 

Oompany  wai  the  books  of  the  Company,  and  set-off  against  her  liability 

if^itee  applied  ^^  ^^^  ^^  ^^^>  ^^^  Other  calls,  as  they  fell  in  arrear. 

Se  AawNL^**  Neither  she  nor  her  husband,  after  her  marriage,  received 

the  oiRonr  of  any  dividends,  paid  any  calls,  or  attended  any  meeting; 

iv(Wdp(^vment  Hor  had  the  appellant  complied  with  any  of  the  requisi- 

fnii  paid  u^  lions  (ci)  of  the  deed  of  settlement  enabling  the  husbands  of 

The  W^ga^  female  shareholders  to  become  members.    The  appellant's 

AeverjMad  the  ^*^^ 

eaU  She  alWt^  name  never  appeared  on  the  list  of  shareholders  returned 
aikd  Mtther  the   ^^^  ^^^  Stamp  Office,  but  the  name  ''  Mary  Todd  ''  was  re- 

Mr  h«c  h whaad 

erer  paid  or  ivceivvd  anythii^  on  aMoant  of  the  share*,  nor  did  anythimr  fiuther  in  reipect  ol*  thcBL 
l>n  the  afiun  of  the  i\>iii)^*n,v  b«uw  around  up  nine  rears  afterrads  :—Bddy  thai  the  husband  wai 
MKH^  r'^Mvd  on  the  li»t  of  cwtribntanee:  but  it  ^  it^emd  back  to  dw  XMtcr  to  cnoiider  whe- 
ther hit  Mtfae  oaght  to  be  inteiled  without  that  of  hit  vife. 


(•i)  Th«  mat«ri%l  ankles  of  the  deed  m  toUut,  are  set  oatiniimi- 
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gularly  returned  on  that  list  as  the  holder  of  the  shares  up 
to  April,  1848,  when  the  bank  stopped  payment.  On  the 
17th  December,  1848,  the  Master,  Mr.  Farrer,  retained  the 
appellant's  name  on  the  list  of  contributories  in  respect  of 
these  shares,  describing  them  as  shares  to  which  he  was 
entitled  "  in  right  of  his  wife." 

On  the  17th  April,  1849,  upon  a  motion,  by  way  of  ap- 
peal from  this  decision  of  the  Master,  an  order  was  made, 
with  consent  and  without  prejudice,  that  it  should  be  re- 
ferred back  to  the  Master  to  review  his  decision. 

On  the  27th  of  April,  the  Master  affirmed  his  decision, 
and  gave  the  following  reasons  in  writing:— 


1849. 

In  re 
Thb  Nobth 
OF  Eholahd 
Joint-stock 
Bahkino  Co. 

Sadler's 
Cass. 


"  This  case  now  comes  before  me,  upon  a  reference  back 
to  review  my  decision,  for  the  purpose  of  adding  to  the  evi- 
dence as  to  one  share  standing  upon  evidence  distinct  from 
the  five,  a  fact  that  had  escaped  the  notice  of  all  parties 
upon  the  original  inquiry.  On  the  part  of  Mr.  Sadler,  ob- 
jection is  now  made  for  the  first  time  to  the  sufficiency  or 
correctness  of  the  notice.  The  notice  is,  *  in  right  of  your 
wife  Mary  Sadler.'  The  argument  against  the  notice  is,  that 
the  notice  is  in  the  place  of  pleadings ;  and  that,  inasmuch 
as  the  wife  would  have  been  joined,  if  this  were  an  action 
brought  against  the  husband  on  a  contract  made  by  her 
dum  sola,  so  in  the  notice  the  wife  must  be  joined.  But 
although  the  notice  may  be  in  the  place  of  pleadings,  yet 
it  does  not  follow  that  all  the  rules  of  pleadings  attach  to 
the  notice.  The  notice,  by  sect.  78,  is  to  be  given  to  every 
person  included  in,  or  proposed  to  be  specially  excluded 
from,  the  list  of  contributories,  notifying  in  what  charac- 
ter, for  what  number  of  shares,  for  what  amount,  or  for 
what  other  interest  such  person  is  included.  This  inform- 
ation has  been  given  by  the  notice.  Whether  or  not  the 
wife  is  to  be  included  aiso  is  not  material  to  the  husband 
in  the  present  inquiry ;  all  with  which  he  is  now  concerned, 
is  the  fact  that  his  name  is  proposed  to  be  included.    This 


88 
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being  my  opinion,  I  must  overrule  the  objection;  but  if 
the  official  manager  prefers  to  give  a  new  notice,  I  shall 
let  him  do  so.  With  regard  to  the  five  shares,  my  opinion 
is  unchanged.  I  think  that  the  deed  of  transfer  executed 
by  Mrs.  Sadler,  when  Mary  Todd,  in  1838,  and  delivered 
to  and  received  by  the  Company,  is  conclusive.  It  wia 
on  her  part  an  assertion  of  title  and  claim  to  these  shares, 
and  the  Company  recognised  her  title,  although  they  mi^t 
have  rtyected  the  transfer  on  the  ground  that  there  was  a 
call  unpaid.  (See  Deed,  23rd  section  (a)  ).  Her  claim  of  di- 
vidends is  itself  an  assertion  of  title.  The  Company  refuse 
to  }vay  the  dividends  until  the  call  then  made  is  paid,  there- 
by recognising  her  title;  but  they  do  more,  they  return  her 
name  in  the  return  to  the  R^istry  Office,  and  they  cany 
the  profits  or  dividends  to  her  credit  in  the  book  kept  1^ 
the  Company  of  unpaid  and  unclaimed  dividends.  By 
these  acts,  the  parties  respectively  renounced  or  waived 
the  requisitions  or  terms  of  the  deed;  if  they  could  not  do 
•i\  then  the  executors  who  transferred  to  Kaiy  Todd,  in 
18SH.  ctmtinue  liable  to  the  call. 
**  25th  April,  1849-  «  J.  W.  F." 

On  the  ISth  June.  1849,  the  Master  gave  the  follow- 
ii\{r  additituial  judgment: — 

'^  Review  of  the  decision  which  I  had  come  to,  as  stated 
in  mv  note  of  the  25th  April  1S49.  in  consequence  of  the 
jud^tttient  rf  the  C\Hm  of  Exchequer  in  Xeu  v.  Angas 
and  *Y«*  V.  J  ndw!^^  ^i\ 

TWi^  Cfi^w«  pivveed  on  the  gioand  that  the  remedy  by 
^"it^^  <Wia»  i$  $iT>Mi  vmiIt  a^aiftst  memb^s  for  the  time 


v5>  tW  jrXM^pMiMui  wf  ^  Omit 


U 
o£tltt 

Vifei  Smol  itciicil  oa  tke  Stk  of 
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being,  and  that  the  plaintiffs  having  voluntarily  resorted 
to  a  peculiar  statutory  remedy,  must  adhere  closely  to  the 


was  a  member  of  the  North  of 
England  Joint -stock  Banking 
Cknnpany,  to  recoTer  the  amount 
of  a  laige  sum  of  money,  for  which 
the  plaintiff  had  obtained  a  judg- 
ment against  the  public  officer. 

The  plaintiff,  by  his  writ  of 
Beire  facias,  alleges  that  the  de- 
fendant, at  the  time  of  issuing  of 
the  writ,  was  a  member  of  the 
Company.     This   allegation  was 
iraTened  by  the  plea,  and  on  that 
tFavene  isme  was  joined.    It  ap- 
peared on  a  trial  before  my  Bro- 
ther CresaweUy  at  the  last  Summer 
Assizes  in  Northumberland,  that 
the  defendant  ¥ras  executor,  and 
had  proved  the  will  of  one  Hedley, 
who,  at  his  decease  in  May,  1844, 
was  a  duly  registered  shareholder 
in  the  Company.    The  defendant, 
since  the  testator^s  death,  had  re- 
ceived dividends,  or,  at  all  events, 
one  dividend  in  respect  of  the  tes- 
tator's share,  but  he  had  done  no 
other  act  to  make  himself  a  share- 
holder. In  the  Stamp  Office  Re- 
turn of  1845,  Hedley *s  shares  are 
described  as  belonging  to  Hedlej's 
executors.  The  deed  of  settlement 
of  the  Company  was  in  evidence, 
and  by  the  28th  clause,  it  is  pro- 
vided that  the  husband  of  any  fe- 
male shareholder,  or  the  execu- 
tor of  any  deceased  shareholder, 
should  not  be  a  member  of  the 
Company  in  respect  of  such  shares, 
that  he  should  be  at  liberty  to  sell 
the  shares,  or,  at  his  option,  become 
a  member,  on  complying  with  the 
provisions  therein  contained. 

[Here  his  Lordship  read  clauses 
29, 30,  and  31,  of  the  deed  of  set- 


tlement, which  specify  the  formii- 
lities  required  to  constitute  share- 
holders.] 

In  the  case  of  Ness  v.  An^atj 
which  was  argued  last  Term  before 
my  Brother  Rolfef  and  Brother 
Platty  and  myself,  we  had  occasion 
to  consider  a  question  nearly  the 
same  as  that  arising  upon  the 
present  case.    There  the  defend- 
ant was  not  an  executor  of  a  de- 
ceased shareholder,  but  the  hus- 
band of  a  female  shareholder; 
and  we  decided  that  he  was  not 
liable,  upon  the  principle,  that,  as 
he  had  not  taken  the  steps,  which, 
by  the  clause  to  which  we  have 
referred,  were  necessaiy  to  make 
him  a  member  as  between  himself 
and  the  other  shareholders,  he  was 
not  a  member  for  the  time  being 
within  the  true  intent  and  mean- 
ing of  the  7  Geo.  4,  c.  46,  s.  13. 
We  thought  that  the  statutory 
execution  there  given  was  appli- 
cable only  to  those  who  were  ac- 
tuaUy  shareholders,  entitled,  as 
against  the  other  shareholders,  to 
the  rights  of  partners  inter  se.  On 
the  argument  of  the  present  case, 
an  endeavour  was  made  to  distin- 
guish it  from  Ness  v.  A'tigas,  on 
the  ground,  that  there  was  evi- 
dence from  which  it  might  be  in- 
ferred that  the  defendant   had 
done  all  that  the  deed  required, 
in  order  to  entitle  him,  as  execu- 
tor, to  become  a  member;  that  is, 
that  he  had  given  the  required 
notice  in  writing,  and  caused  the 
shares  to  be  transferred  into  his 
name,  and  had,  if  so  required,  ex- 
ecuted the  deed  of  pettlement,  in- 
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terms  of  the  statute;  but  the  proceeding  under  the  Joint- 
stock  Companies  Winding-up  Act  is  widely  different  It 
is  compulsory  now  on  the  Company  to  resort  to  this  mode 
of  enforcing  calls,  and,  moreover,  the  list  is  to  consist  not 
only  of  members,  but  of  every  other  person  liable  to  con- 
tribute. If  Sadler  is  liable  to  contribute,  he  must  be  in- 
cluded in  the  list  Reavley'a  case  (a)  established,  that  a 
father,  covenanting  to  pay  calls  during  his  son's  minority, 
was  properly  included  in  the  list  In  the  present  case, 
Mary  the  wife,  when  Mary  Todd,  covenanted  to  pay  calls 
then  due,  and  to  accrue  due.  It  is  argued  that  the  deed 
of  transfer  was  altogether  a  nullity,  because  it  was  exe- 
cuted at  a  time  when  a  call  was  due;  but  it  seems  to  me, 
that  the  clause  of  the  deed  of  settlement,  upon  which  the 
argument  is  founded,  is  a  clause  intended  for  the  benefit 


asmuch  as  the  defendant  in  this 
case  certainly  received  the  divi- 
dends which  accnied  due  after  the 
testator's  decease,  and  which  he 
was  not  entitled  to  receive  unless 
he  had  previously  hecome  a  mem- 
ber. It  is  impossible  to  say  that 
there  was  not  some  evidence  that 
he  had  become  a  member.  But, 
on  the  argument  before  us,  we  in- 
timated our  opinion,  that,  when 
my  Brother  Creuwdl  reserved 
leave  to  enter  a  nonsuit,  he  could 
not  have  intended  the  plaintiff 
should  have  the  benefit  of  any 
such  point  as  that  made  by  Mr. 
Kno¥}le$j  and  which  Mr.  Watson 
contended  was  not  a  point  raised 
at  the  trial  at  all.  We  have  con- 
sulted my  Brother  Crt99wdly  and 
he  informed  us,  that,  though  it 
was  certainly  understood  the 
plaintiff  was  to  have  the  benefit  on 
the  motion  for  the  nonsuit,  of  the 
fact,  that  the  executor  received  the 
dividends  which  accrued  after  the 


testator's  death,  yet  that  was  to 
be  coupled  with  the  fact,  that  he 
had  not  otherwise  caused  himself 
to  be  made  a  member.    This  ex- 
cludes the  notion  of  any  inference 
to  be  deduced  from  the  receipt 
of  the  dividends  beyond  the  bare 
fact  of  the  receipt  itself;  and  this 
being  so,  the  case  is  undistinguish- 
able  from  Ness  v.  Anffos,  decided 
immediately  before  the  discussion 
of  the  present  case,  and  there  we 
held,  that  the  husband  of  a  female 
shareholder  who  had  not  made 
himself  a  member  by  complying 
with  the  provisions  of  the  deed, 
was  not  liable  to  execution  under 
the  7  Geo.  4,  c.  46,  s.  13,  as  a  mem- 
ber for  the  time  being ;  and  the 
same  principle  precisely  applies 
to  the  case  of  an  executor  of  a  de- 
ceased shareholder.     The  rule  for 
a  nonsuit  must  therefore  be  made 
absolute. 

(a)  1  ]>e  G,  &  8. 650. 
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of  the  Company,  and  one  which  the  directors  had  autho- 
rity to  waive,  especially  when  the  waiver  was  accompanied 
by  an  express  covenant  by  the  transferee  to  pay  calls  due. 
Shaw  V.  Rowley  {a)  shews,  that  where  a  public  Act  forbids 
the  transfer  of  shares  until  the  shareholder  shall  have  paid 
the  calls  due,  yet  the  transfer,  as  between  the  transferror 
and  transferree,  is  binding,  although  such  calls  be  not  paid. 
My  opinion  is,  that  Mary  Todd  bound  herself  expressly  to 
pay  calls  due  and  to  become  due  by  the  covenant  in  the  deed 
of  transfer  which  she  executed,  and  that  her  husband  must 
be  included  in  the  list  in  respect  of  the  five  original  shares. 
"  12th  June,  1849.  "  J.  W.  F." 
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In  addition  to  the  clauses  of  the  deed  of  settlement, 
which  are  set  out  in  Armstrong's  case  (6),  the  following 
were  referred  to  in  the  argument : — 

Na  23.  No  share  or  shares  shall  be  transferred  after  the 
time  appoint-ed  for  the  payment  of  any  instalment 
called  for  by  the  directors,  until  the  amount  of  such 
instalment,  in  respect  of  the  same  shares,  with  inter- 
est, as  aforesaid,  shall  have  been  paid. 

No  24.  The  directors  shall  have  power  from  time  to 
time  to  make  such  regulations  respecting  the  form, 
preparation,  custody,  and  registration  of  the  instru- 
ment of  transfer  of  shares  as  shall  appear  to  them  ex- 
pedient; and  all  sales  and  transfers  of  any  shares  not 
made  conformably  to  the  provisions  of  the  deed  of 
settlement,  and  according  to  the  regulations  of  the 
directors,  shall  be  invalid  at  law  and  in  equity. 

Mr.  Russdl  and  Mr.  ManiMy^  for  the  appellant — ^The 
transfer  to  Miss  Todd  was  a  mere  nullity,  as  under  the  23rd 
and  24th  articles  of  the  deed  of  settlement  no  valid  transfer 


(a)  16  M.  h  W.  810. 


{h)  1  De  Q.  ^  S.  6QQ. 
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of  the  shares  could  be  made,  until  the  amount  of  the  in- 
stalment and  interest  was  paid.  There  is  no  power  giyoD 
to  any  one  to  dispense  with  these  provisions  without  the 
consent  of  all  the  shareholders,  and  the  Company  refused  to 
recognise  Miss  Todd  as  a  shareholder,  by  refusing  to  pay  her 
any  dividends.  Ness  v.  Armsk'ang  shews  that  a  person  so 
mtuated  is  not  even  liable  to  the  creditors  of  the  conceriL 
That  case  decides  that  such  a  person  is  not  a  partner  or  con- 
tributory;  because  any  partner  or  person  liable  to  contri- 
bute  must  necessarily  be  liable  to  creditors,  although  the 
converse  of  the  proposition  is  not  true,  the  claim  of  a 
partner  being  not  co-eictensive  with  that  of  a  creditor,  but 
being  liable  to  be  controlled  or  abridged  by  agreements 
between  individuals  who  may  apparently  be  members  of 
the  same  partnership.  During  nine  years  all  parties  have 
acquiesced  in  Mrs.  Sadler  being  treated  as  having  no  in- 
terest or  liability  with  reference  to  the  Company.  She 
has  never  enjoyed  one  privilege  or  benefit  as  a  shareholder. 
While  the  bank  prospered  they  repudiated  her  as  a  share- 
holder, they  cannot  now  be  permitted  to  make  her  husband 
liable  for  their  debta  With  regard  to  him  personally,  he 
has  not  done  a  single  act  to  take  upon  himself  the  charac- 
ter of  a  member  of  the  Company.  The  insertion  of  his 
name,  without  that  of  his  wife,  must,  at  all  events,  be  wrong, 
and  he  is  entitled  to  have  it  removed  on  that  ground. 

Mr.  Bacon  and  Mr.  Headlam,  for  the  official  manager, 
were  stopped  by  the  Court 


The  Viob-Chaitcellob: — 

Upon  the  material  part  of  the  case  I  entertain  no  doubt 
I  think  it  plain  that  the  name  of  Mr.  Sadler  must  remain 
upon  the  list.  The  question  is,  whether  his  name  alone, 
with  the  notice  that  he  is  entitled  in  right  of  his  wife, 
sufficiently  describes  his  position.  My  impression  is,  that, 
though  it  may  be  reasonably  contended  that  the  true  state 
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of  things  b  sufficientlj  described  by  the  mode  in  which 
Mr.  Sadler's  name  is  inserted,  yet  in  strict  propriety  the 
wife's  name  should  be  there  associated  with  his  (a),  as  in 
an  action,  so  that,  if  she  should  survive,  the  liability  might 
snrviye  alsa  I  cannot  consider  her  as  being  before  the 
Court  on  this  occasion,  and,  therefore,  I  cannot  put  her 
name  on  the  list  Mr.  Sadler's  name,  however,  must  re- 
main, and  he  must  pay  the  costs  of  the  motion  to  this  time, 
and  I  will  refer  it  to  the  Master  to  review  his  certificate, 
80  far  as  relates  to  the  absence  of  Mrs.  Sadler's  name  from 
the  list,  with  liberty  to  the  official  manager  to  serve  such 
notice  upon  Mrs.  Sadler,  as  he  may  be  advised. 

(a)  See  Burlinson^s  case,  ante,  p.  18. 
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In  the  Matter  of  Thb  Dibbct  London  and  Exbteb  Rail- 
way Company; 


AHD 


In  the  Matter  of  The  Joint-stock  Companies  Windino-up 

Acts,  1848  &  1849. 


I 


Pabbuby's  Case.  ^,^^  ^^ 

N  the  beginning  of  the  year  1845  a  scheme  was  set  on  itiinotfoffi- 
foot  for  forming  a  railway  direct  from  London  to  Exeter,  ^*j^^^ 
and  in  the  month  of  May,  in  that  year,  was  provisionally  ^ottje  from  the 
registered  under  the  name  of '^The  Direct  London  and  toriettoaproh 
Exeter  Railway  Company"  (with  extension  to  Falmouth  t^B^iJ^ 

and  Penzance).  _^  ^  STKcST 

A  prospectus  was  issued  inviting  the  public  to  take  of  the  Company 

,  .         •        •  .  contained  inoor- 

shares  in  the  projected  undertaking,  in  which  it  was  stated  net  and  fraudn- 
that  the  capital  was  to  be  3,000,000t  in  120,000  shares  of  ^Treli^T' 
25L  each,  the  deposit  on  which,  to  be  immediately  payable,  ^"^dfor^iharei. 
was  11  7a  6ci  per  share.  The  prospectus  contained  various  or  that  the  pro- 
Statements  and  representations  which  were  now  alleged  to  carried  into 
be  fraudulent  and  delusive,  but  which  are  not  material  to  a^wlr^thja*  ** 

the  only  other 
penont  interetted  in  the  Company  were  the  peFM>na  who  made  the  fraudulent  itatementf. 
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1849.  be  set  forth,  as  the  decision  did  not  turn  upon  them,  but 

In  re  assumed  the  truth  of  the  allegation  against  their  accuracy. 
LoHDOH Yhd        ^'-  George  Parbury  made  the  following  application  for 

BxETBB  shares  in  the  projected  undertaking: — 


^^^^'«  "July  24th,  1846. 

**  To  the  Provisional  Committee  of  Arrangement  of  The 
Direct  London  and  Exeter  Railway  Company. 

"  Grentlemen, 

"  I  request  you  will  allot  me  100  shares  of  25L  each  in 
the  above  railway,  and  I  undertake  to  accept  the  same,  or 
such  less  number  as  you  may  appropriate  to  me,  subject  to 
the  regulations  of  the  Company;  abo  to  sign  the  necessary 
legal  documents;  and  to  pay,  when  required,  the  deposit 
thereon  of  12.  7«.  6(2.  per  share. 

"  Geo.  Pabbuby."" 

Mr.  Parbury  received  in  reply  the  following  Letter  of 
Allotment  of  100  shares: — 

"Not  transferable. 

"  The  Direct  London  and  Exeter  Railway  Company  with 
extension  to  Faimouth  and  Penzance. 

"Provisionally  registered;  Capital,  3,000,0002.  in 
120,000  Shares  of  252.  each:  Deposit,  U  7a  6d  per  Share. 

"No.  of  Letter,  P.  3— Deposit,  1372.  10& 
"  No.  of  Shares,  100. 

"  6,  Great  Winchester-street,  Broad-street,  London. 

"11th  October,  1845. 
"Sir, 

"The  Committee  have  at  your  request  allotted  you  100 
shares  of  252.  each  in  this  undertaking,  upon  condition  that 
the  deposit  of  12.  7«.  6cL  per  share  thereon  be  paid  on  or 
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before  Saturday,  the  18th  day  of  October  inst,  in  default 
of  which  this  allotment  will  be  forfeited  and  the  shares 
disposed  of  to  other  applicants.  The  bankers  will  give  a 
receipt  for  the  deposit  in  exchange  for  this  letter,  which 
must  be  left  with  them.  I  beg  also  to  inform  you  that 
scrip  for  the  shares  will  be  delivered  to  you  in  exchange 
for  the  bankers'  receipt  upon  your  executing  the  Parlia- 
mentary contract  and  subscribers'  agreement,  of  which 
due  notice  will  be  given.  Be  pleased  to  observe  that  the 
bankers'  receipt  must  be  produced  when  you  attend  to 
execute  the  deeda 

"  I  am,  sir, 

"  Your  obedient  servant, 

" E.  S.  Blundbll,  Hotl  Sec" 

The  Committee  of  Management  caused  the  following  ad- 
vertisement to  be  inserted  in  the  Times  newspaper  of  the 
15th  and  17th  October,  1845:— 

"  The  Direct  London  and  Exeter  Railway. 

"  The  Committee  of  Management  of  this  Company  here- 
by give  notice  that  the  allotment  of  shares  is  completed, 
and  that  letters  will  be  issued  to  the  public,  if  possible,  this 

day,  October  13th,  1845. 

"  E.  S.  Blundell,  Hon.  Sec. 

"  The  Committee  of  Management  are  happy  to  announce 
that  the  surveys  are  being  carried  on  with  the  utmost  ac- 
tivity under  Mr.  Braithwaite  and  his  assistant  engineer; 
and  that  they  have  no  doubt  of  being  able  to  comply  with 
the  Standing  Orders  even  before  the  time  fixed  by  Parlia- 
ment The  second  deposit  of  51  required  by  the  House  of 
Commons  need  not  be  called  for  under  the  Standing  Order 
of  the  House  of  Lords  imtil  the  bill  shall  have  passed  the 

House  of  Commons. 

"By  order  of  the  Committee, 

"  E.  S.  Blundell,  Hon,  Sec. 
"October  13th,  1845." 


1849. 
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The  Committee  of  Management  also  caused  the  following 
advertisement  to  be  inserted  in  the  Tvmea  newspaper,  on 
the  17th  of  October,  1846:— 

"  The  Direct  London  and  Exeter  Railway,  with  Extension 

to  Falmouth  and  Penzance. 

*'  The  Committee  of  Management  hereby  give  notice  that 
they  have  completed  the  allotment  of  shares,  and  that  the 
usual  letters  are  this  day  issued  In  the  arduous  duty  of 
deciding  on  claims,  unprecedented  it  is  believed  in  their 
number  and  respectability,  the  Committee  have  been  ob- 
liged to  give  a  preference  to  applicants  locally  interested 
or  likely  to  bring  to  bear  for  the  Company  a  large  share 
of  legitimate  influence.  The  numerous  persons  with  un- 
doubted claims  on  the  score  of  wealth  and  social  standing, 
whose  applications  have  either  been  passed  over  or  put 
down,  are  requested  to  accept  this  reason  as  the  Com- 
mittee's apology.  The  Committee  desire  to  add,  that  while 
attestations  of  public  support  are  daily  reaching  them 
from  the  most  influential  quarters,  the  engineering  pre- 
parations, under  Mr.  Braithwaite,  are  so  far  advanced  that 
the  project  cannot  fail  to  be  placed  before  Parliament  in  a 
manner  the  most  satisfactory  to  the  shareholders. 

'*  K  &  Blutokll,  JSTofk  Sec" 


On  the  18th  October,  1845,  Mr.  Parbury  paid  1371 10a, 
the  amount  of  deposit  on  the  100  shares  allotted  to  him, 
to  the  bankers  of  the  Company;  and  received  in  exchange 
the  following  bankers'  receipt : — 


"  18th  day  of  October,  1845. 
'*  Received^  on  account  of  the  Provisional  Committee  of 
the  Direct  London  and  Exeter  Railway,  with  extension  to 
Falmouth  and  Peniance,  the  sum  of  1371  10a  6dL 

"^  For  Ciruixs  &  Oa, 

"J.  HUITBOH." 
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"  N.  R — On  the  deeds  being  signed  at  the  office  in  Lon-  1849. 

don,  (preyious  to  the  Ist  November,)  the  scrip  certificates  "  j^^  " 

will  be  given  in  exchange,,  after  which  period  the  deeds  ?■■  i>»»» 


Railwat  Co. 


will  be  forwarded  to  the  country  and  must  then  be  signed. 
Due  notice  of  the  time  and  place  where  the  deeds  will  lie 
will  be  given  in  the  London  and  Country  Journals.  Upon  ^^SajSl^* 
Uie  execution  of  the  Parliamentary  contract  and  subscri- 
bers' agre^nent,  scrip  certificates  will  be  given  in  exchange 
far  this  receipt" 

Mr.  Parbury  never  signed  the  subscribers'  agreement  or 
Parliamentary  contract 

Although  ajqplications  were  made  for  upwards  of  400,000 
shares,  not  more  than  60,000  shares  were  allotted;  and  not 
more  than  23,495  were  paid  upon. 

The  total  capital  ever  received  by  the  Company  amount- 
ed to  no  more  than  33,0002L 

Out  of  the  sixty-two  persons  whose  names  appeared  in 
the  Company's  prospectus  as  forming  the  provisional  com- 
mittee, there  were  two  at  least  in  regard  to  whom  there 
was  no  evidence  whatever  that  they  sanctioned  their 
names  being  placed  on  the  list  of  provisional  committee- 
men. 

The  project  was  entirely  abandoned  in  the  end  of  the 
year  1845,  or  soon  after  that  year,  and  no  money  was  ever 
returned  to  the  shareholders. 

Under  the  usual  order  for  winding  up  the  afiairs  of  the 
Company,  the  Master  retained  the  name  of  Mr.  Parbury  as 
a  contributory  for  100  shares. 

Mr.  W.  M.  JameSy  in  support  of  a  motion  on  behalf 
of  Mr.  Parbury,  by  way  of  appeal  from  the  Master's  de- 
cision, to  have  his  name  removed  from  the  list — ^No 
such  Company  as  that  of  which  Mr.  Parbury  engaged  to 
become  a  member  was  ever  formed.  The  project  alto- 
gether fiuled;  and  it  is  not  reasonable  that  he  should  be 
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made  a  contributory  to  costs  and  expenses  incurred  by 
persons  who  had  no  authority  for  the  purpose,  and  who 
had  fraudulently  deceived  him.  This  case  is  merely  that 
several  persons  combined  and  deceived  an  innocent  indi- 
vidual; they  then  incurred  liabilities,  to  which  no  assent 
on  his  part  is  proved,  or  can  be  assumed  to  have  been 
given,  because  the  objects  for  which  Mr.  Parbury  assented 
to  join  were  never  attempted  to  be  carried  into  effect 
Mr.  Parbury  is  so  far  from  being  bound  by  the  acts  of  the 
provisional  committee,  that  he  is  entitled  at  law  to  recover 
back  firom  any  of  them  the  money  fraudulently  obtained 
from  him :  Wontner  v.  Shairp  (a),  Waistab  v.  SpoUiswoode  (b\ 
Bdl  V  Lord  Mealborough  (c).  It  may  be  said  that  the  ad- 
vertisements were  published  after  the  date  of  the  aUot- 
ment  of  shares;  but  the  prospectus  itself  contains  sufficient 
misrepresentation  to  justify  Mr.  Parbury's  claim  to  be 
struck  out  of  the  list  of  contributories. 


Mr.  Swanston  and  Mr.  W.  T.  8.  Danid,  for  the  official 
manager,  were  not  called  on. 

The  Viob-Chancellob: — 

If  one  person  induce  another  to  enter  into  a  contract 
with  a  third  by  fraudulent  representations,  the  deceived 
person  may  be  entitled  to  recover  damages  for  the  fraud 
against  him  who  practised  it;  but  is  the  contract  therefore 
void? 

If  in  this  Company  there  are,  besides  Mr.  Parbury,  per- 
sons in  a  situation  similar  to  his,  and  equally  innocent 
with  him,  he  is  liable  to  contribute  equally  with  them. 

It  seems  to  be  a  just  inference  that  there  were  various 
persons  in  the  same  situation  with  Mr.  Parbury,  and  as 
innocent  as  himself,  and  I  cannot  hold  that  he  b  not  a 
contributory. 


(a)  4  Railw.  Cas.  542.  (b)  15  M.  A  W.  501. 

(e)  5  Railw.  Cas.  149. 
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K  it  were  established,  that  the  only  other  persons  in-  1849. 

terested  in  these  affairs  were  the  persons  who  made  the  jn  re 

alleged  misrepresentations,  the  case  might  be  different;  LonoH^im 

but  whatever  this  gentleman's  remedies  may  be  against  ^  Bxin* 

Bail  WAT  Go* 

any  other  persons,  I  cannot  say  that  he  is  not  properly  on 

The  motion  was  refused,  without  costs. 


.1  .    T  .  Pabbttst's 

this  list  Case. 


On  this  day  the  Yice-Chakcellob  said,  that,  since  giving  August  4th. 
the  foregoing  judgment,  he  had  received  the  second  number 
of  Messrs.  Hall  &  Twells'  Reports,  and  had  read  the  judg- 
ment of  the  Lord  Chancdlar  in  JEx  parte  Morgan,  In  the 
MaUer  of  the  Vale  ofNeaJth  Brewery  (a).  His  Honor  read 
some  of  the  principal  passages  in  that  judgment  (6),  and 
said,  that  although  the  cases  specifically  differed  very 
much  firom  one  another,  yet  some  of  the  observations 
which  the  Lord  Chancellor  was  reported  to  have  made 
were  by  no  means  inapplicable  to  the  case  before  his  Honor. 

(a)  1  HaU  <b  T.  320.  (h)  See  Ante,  Vol.  1,  p.  774. 


In  the  Matter  of  The  Ukivebsal  Salvage  Compakt;    AuguttZrdk 

In  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  Act,  1848. 


Ti 


Shabpus's  Case. 


HIS  was  a  motion  on  behalf  of  the  official  manager  of  An  allottee, 
the  above  Company,  by  way  of  appeal  from  the  exclusion  ^is  d^«it  o^ 

•hares  in  a 
Company  which  was  afterwards  completely  registered,  claimed  to  be  excluded  from  the  list  of  con- 
tribotoriesy  under  the  Joint^tock  Companies  Winding-up  Act,  1848,  on  the  ground  that  a  condition 
expressed  on  the  scrip  certificate,  that  ue  capital  should  be  10,0002.  in  4000  shares  had  not  been  fill- 
filed,  and  that  2600  shares  only  had  been  subscribed  for: — Hdd,  that  this  was  not  sufficient  ground 
forh^exdosion. 

On  an  appeal  from  the  Master  as  to  the  insertion  of  a  name  on  the  list  of  contributories,  it  must  be 
assamed  thist  the  Company  is  within  the  Winding  up  Act 

The  proper  mode  of  disputing  that  propontion  is  by  an  application  to  diMhaige  the  order  kit  wind- 
ing np  the  Gompany . 

VOL.  HL  B  D.  0.  S. 
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of  the  respondent,  Mr.  Thomas  Sharpus,  firom  the  list  of 
contributories. 

According  to  the  evidence  on  behalf  of  the  respondent^ 
who  was  examined  on  his  own  behalf  in  the  Master's 
office,  the  respondent  requested  a  friend  to  ascertain  whe- 
ther the  deed  of  settlement  of  the  Company,  which  was 
then  only  provisionally  registered,  would  contain  a  clause 
making  the  shareholders  only  liable  for  the  amount  of 
their  share  or  shares.  The  respondent's  friend  said  he 
would  speak  to  Mr.  Warren,  a  gentleman  in  the  office,  and 
who  was  afterwards  secretary.  The  respondent  received 
no  communication  from  Mr.  Warren,  but  his  friend  re- 
ceived the  following  letter  from  that  gentleman,  which  he 
handed  to  the  respondent: — 

"6th  of  May,  1845. 

"  My  dear  Friend, — In  answer  to  your  letter  communi- 
cating the  wish  of  Mr.  Sharpus  to  take  four  shares  in  the 
Universal  Salvage  Company,  provided  there  is  the  usual 
clause,  *  shareholders  only  liable  for  the  amount  of  share 
or  shares,'  I  beg  to  say,  that  such  a  clause  will  be  inserted 
in  the  deed  of  the  constitution  of  the  Company ;  besides 
which,  there  is  a  special  clause  restraining  the  directors 
from  embarking  in  any  one  operation  (as  may  be  seen  by 
the  prospectus)  until  they  have  funds  more  than  sufficient  by 
one-third  of  the  amount  to  cover  the  expenses;  and,  every 
director  being  of  necessity  a  shareholder  of  not  less  than 
ten  shares,  will  of  course  be  a  tolerable  guarantee  that  they 
will  look  very  closely  into,  not  only  the  public,  but  what 
really  is  their  own  interest  Added  to  this,  there  are  ex- 
cellent trustees  who  have  accepted  that  office,  whose  duty 
it  will  be  to  see  that  the  interests  of  the  Company  are  pro- 
tected. Should  Mr.  Sharpus  determine  upon  taking  the 
four  shares,  he  will  have  the  kindness  to  write  in  for  them, 
directed  to  the  secretary,  Mr.  Walter  Raymond,  or  myself, 
and  immediate  attention  will  be  paid;  or  if  he  would  pre- 
fer coming  down  to  Chambers,  every  information  will  be 
given  him." 


CASES  IN  OHANCEBY. 

Mr.  Warren  was  a  clerk  in  the  office  at  that  time;  and 
the  respondent  deposed,  that,  in  consequence  of  the  above 
letter,  he  wrote  for  and  obtained  a  prospectus;  and,  being 
satisfied  by  Mr.  Warren's  letter,  and  the  prospectus  taken 
together,  he  applied  for  shares  by  signing  and  sending  the 
following  letter  to  the  secretary: — 

"  May  9th,  1845. 
"  Sir, — I  desire  to  take  six  shares  of  25Z.  each  in  the 
Universal  Salvage  Company;  and  I  agree,  upon  the  same 
being  made  out  to  me,  to  pay  the  sum  of  5L  deposit  on 
each  share,  and  thenceforth  to  hold  the  same  upon  the 
conditions  indorsed  on  such  shares,  and  for  the  purposes 
of  the  prospectus  issued  by  the  Universal  Salvage  Com- 
pany, bearing  date  October,  1844." 

The  shares  were  allotted  to  him,  and  scrip  certificates 
sent  to  and  received  by  him,  in  the  following  form : — 

"  The  Universal  Salvage  Company. 

"  Registered  according  to  Act  of  Parliament,  7  &  8  Vict. 

c.  110. 

"  Capital  100,000?.  in  4000  Shares  of  251  each;  Deposit 

5?.  per  Share. 

"  Certificate  for  one  Share,  No. . 

"  This  is  to  certify,  that  the  holder  of is  the  pro- 
prietor of  one  share  in  the  Universal  Salvage  Company, 
and  is  entitled  to  all  benefits  and  advantages  of  the  same, 
subject  to  the  conditions  printed  on  the  back  hereof, 
and  to  the  other  regulations  of  the  Company.  London, 
dated  the  30th  day  of  June,  1845. 
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"  Entered,  Vol.  2, 

page  27. 
"  T.  R  W.,  June 

30,  1845. 


"  Samuel  Price, 

"  E.  G.  WiNTHROP, 

"  R  W.  Wood. 


>  Directors, 


"  Walter  Raymond,  Secretary. 
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Conditions. 

No.  ].  The  capital  shall  be  100,0002.,  in  4000  shares 
of  252.  each,  and  the  deposit  52.  per  share;  out  of 
which  capital  the  directors  shall  purchase  the  in- 
terest of  the  Great  Salvage  Company  in  all  or  any 
of  the  patents  now  in  their  possession,  or  any  licence 
to  use  the  same. 

No.  2.  No  call  hereafter  shall  exceed  21 10&  per  share, 
being  a  moiety  of  the  deposit 

No.  3.  In  case  of  further  calls  being  made  and  not  paid 
within  thirty  days  after  the  day  fixed  for  payment, 
the  shares  so  omitted  to  be  paid  upon,  together 
with  all  payments  already  made  thereon,  will  be 
forfeited,  such  forfeiture  to  be  for  the  general  be- 
nefit of  the  remaining  shareholders. 

No.  4.  The  affairs  of  the  Company  shall  be  under  the 
entire  management  of  a  board  of  directors,  who 
shall  have  power  to  make  the  necessary  rules  and 
regulations  for  conducting  the  business  of  the  Com- 
pany in  all  its  branchea  The  present  board  of 
directors  to  continue  in  office  until  the  annual 
general  meeting  for  the  year  1850,  and  in  the 
meantime  to  be  empowered  to  elect  other  persons 
to  make  up  a  full  board,  and  to  fill  up  vacancies. 

No.  5.  The  directors  shall  have  the  power  to  declare 
dividends,  and  direct  the  time  and  manner  of  pay- 
ing them. 

No.  6.  There  shall  be  two  half-yearly  meetings  of  the 
shareholders,  of  which  fourteen  days'  previous  no- 
tice will  be  given  in  the  leading  morning  journals 
of  London. 

No.  7.  This  certificate  is  provisional,  and  must  be  ex- 
changed hereafter  for  another  of  the  same  amount, 
which  will  be  under  the  corporate  seal  of  the  Com- 
pany, of  which  public  notice  will  be  given," 


CASES  nr  CHANOEBT. 


58 


The  respondent  paid  the  deposit,  but  never  signed  any 
deed,  nor  took  any  part  in  the  afiairs  of  the  Company; 
nor  had  he  paid  a  call  which  had  been  made. 

It  appeared  that  some  of  the  terms  specified  on  the  scrip 
certificates  and  prospectus  had  not  been  complied  with  on 
the  part  of  the  Company;  and,  particularly,  that,  instead 
of  4000  shares,  only  2600  were  taken. 

A  deed  of  settlement,  dated  18th  August,  1845,  was 
executed  by  various  shareholders;  and,  in  January,  1846, 
the  Company  was  completely  registered,  under  the  7  &  8 
Vict  a  110. 


1849. 

In  re 

Thk 

Ufiyxbsal 

Saltagi  Co. 


Shabpvb'b 
Cabb. 


The  Master  gave  the  following  judgment: — 

"  Upon  looking  through  the  evidence,  I  do  not  find  any 
act  of  Mr.  Sharpus  towards  the  Company  which  amounts 
to  a  waiver  of  his  right  to  insist  that  the  conditions  of 
the  provisional  shares  were  not  fulfilled.  It  seems  to  me 
to  fall  within  the  principles  of  Lord  Mansfield's  case  (a). 
To  be  excluded.— J.  W.  R     19th  April,  1849.'' 

Mr.  Russdl  and  Mr.  H.  Prendergast,  in  support  of  the  mo- 
tion.— ^The  ground  upon  which  the  Master  appears  to  have 
decided  was,  that  some  misrepresentation  was  made  to  the 
respondent  But  if  any  person  has  induced  the  respond- 
ent to  incur  liability  by  means  of  a  misrepresentation,  the 
appellant  has  his  remedy  against  that  person,  and  cannot, 
on  that  account,  be  relieved  from  the  position  in  which 
he  is  placed  as  a  member  of  an  association  which  comes 
within  the  provisions  of  the  Winding-up  Act  There  is 
no  pretence  for  saying  there  was  any  fraud  or  misconduct 
on  the  part  of  the  directors. 

The  Vicb-Chancblloe. — ^Was  the  Master's  ground,  that 
there  was  no  contract? 

(a)  See  next  case,  which,  although  heard  before  this  in  the  Master's 
office,  came  on  upon  the  appeal  after  it. 
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Mr.  Baco)i. — ^Yes:  that  there  was  no  contract  of  partner- 
ship. 

The  Vice-Chancellob. — Is  the  contention  that  the  as- 
sociation is  not  within  the  Act? 

Mr.  Bacon. — I  should  have  doubted  whether  it  was  with- 
in the  Act. 

The  Vice-Chancblloe. — If  you  mean  to  contend  that  it 
is  not  within  the  Act,  I  can  hear  you  on  a  motion  to  dis- 
charge the  order.  I  am  afraid  that,  for  the  purposes  of 
the  present  motion,  you  must  assume  it  to  be  an  association 
within  the  Act 


Mr.  RusaeU  and  Mr.  H.  Prendergast. — ^The  only  misrepre- 
sentation alleged  to  have  been  made  is  a  statement  by  one 
of  the  clerks  of  the  Company  to  a  friend,  that  a  clause 
would  be  introduced  into  the  deed  protecting  the  subscrib- 
ers from  liability.  The  alleged  misrepresentation  is  not 
traced  or  ascribed  to  any  one  having  authority  to  make 
it  on  behalf  of  the  Company  or  its  officers,  and  in  itself 
was  nugatory,  as  it  was  clear  that  no  such  clause  could  be 
effectually  framed;  and  that,  if  such  a  proviso  had  been 
introduced  into  the  deed,  it  would  have  been  merely  void. 
[The  Vtce-ChanceUor. — If  it  is  assumed  that  this  associa- 
tion is  within  the  Act,  on  what  ground  is  the  respondent  to 
be  excluded  ?]  [Mr.  Bacotk — ^The  terms  on  which  he  agreed 
to  become  a  subscriber  have  never  been  fulfilled,  for  the 
amount  of  capital  to  be  subscribed  was  a  condition  pre- 
cedent to  the  formation  of  the  association.]  Our  answer 
to  that  is,  that  there  is  nothing  in  the  7  &  8  Vict  c.  110, 
to  make  any  such  condition  requisite  to  the  formation  of 
a  Company  under  its  provisions.  According  to  the  terms 
of  the  7th  section  of  that  statute,  a  Company  may  be  com- 
})letely  registered  as  soon  as  its  deed  is  signed  by  one-fourth 
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in  number  of  the  subscribers,  provided  they  hold  one- 
fourth  of  the  maximum  number  of  shares  in  the  capital 
[The  Vice'ChanceUor. — ^My  difficulty  is  this,  whether  the 
ground  aUeged  for  removing  the  respondent  from  the 
list  does  not  involve  the  question  as  to  the  propriety 
of  the  order  for  winding  up  the  Company.]  It  anni- 
hilates the  Company,  and  assumes  that  there  is  none. 
[The  Vice-Chancellor. — ^The  words  of  the  Act  are,  "  com- 
pany, association,  or  partnership,^'  implying,  perhaps,  that 
there  may  be  associations  within  the  Act  which  are  not 
partnerships  nor  companiea]  The  case  of  the  Direct  Exe- 
ter Baikuay  Convpcmy,  which  your  Honor  has  just  heard, 
is  an  instance.  The  respondent,  having  received  the  shares, 
never  repudiated  them,  nor  offered  to  return  the  scrip 
certificates.  He  did  no  act  to  lead  any  one  to  suppose 
that  he  did  not  mean  to  take  any  benefit  which  might  have 
irisen  from  the  shares. 

It  is  difficult  to  understand  the  principle  on  which  it 
can  be  contended  that  no  association  existed  until  the 
whole  4000  shares  had  been  taken.  Such  a  proposition 
would  render  the  Registration  Act  a  dead  letter;  for  of 
all  the  associations  to  which  that  Act  has  been  held  to 
extend,  including  those  to  which  the  provisions  of  the 
Winding-up  Act  have  been  applied,  before  the  very  Master 
from  whose  decision  we  are  appealing,  probably  not  one 
fulfilled  the  condition  of  having  all  its  shares  subscribed 
for.  It  would  be  most  anomalous  to  say,  this  is  merely  a 
conditional  association,  subject  to  be  made  by  some  future 
event,  which  is  to  operate  by  way  of  relation,  an  actual 
partnership  from  its  commencement.  The  association  must 
be  held  to  exist,  at  all  events  as  soon  as  the  proportion  of 
shares  prescribed  by  the  Registration  Act  are  taken;  for 
that  Act  then  authorises  the  commencement  of  operations, 
which  necessarily  imply  the  existence  of  a  partnership ; 
and  any  terms  set  out  in  the  prospectus  and  the  scrip  cer- 
tificates must  be  taken  in  connexion  with  the  Act,  by 


1849. 


In  re 

Turn 

Uhitixsal 

Salyaqi  Co. 


Sha&pub'b 
Cabs. 


56 


CASES   IN  CHANCEBT. 


1849. 

In  re 

Thb 

Universal 

Salvage  Co. 


Shakpus's 
Cass. 


which  the  powers  and  liabilities  of  such  bodies  as  this  are 
regulated. 

Mr.^oocmand  Mr.  0.  W.Farrer,  tor  the  official  manager. — 
The  respondent  applied  for  shares  upon  certain  conditions, 
one  of  which  was,  that  a  certain  amount  of  capital  was 
to  be  raised.  That  condition  was  never  fulfilled.  He 
never  agreed  to  be  a  partner  in  a  Company  with  2600 
shares.  This  is  sufficient  to  exclude  him.  Fox  v.  Clifi(m(a) 
establishes,  that  if  the  advertised  capital  is  not  subscribed, 
the  scheme  has  failed,  and  there  is  no  contract  hj  which 
any  person  taking  shares  would  be  bound.  Pitch/ord  v. 
Davis  (b)  is  another  authority  to  the  same  effect  The 
respondent  has  a  right  to  recover  back  his  deposit:  Wan^ 
tier  V.  Sfiairp  (c).  [The  Vice-Chancellor^ — Suppose  A.  and 
B.  to  be  partners,  and  A.,  by  a  fraudulent  representation,  to 
induce  C.  to  join  the  concern,  B.  having  nothing  to  do  with 
the  matter,  and  a  partnership  to  be  formed  between  the 
three,  can  C.  say  to  B.  that  the  two  are  not  partners,  on  ac- 
count of  A.'s  fraud  ?]  That  is  not,  we  submit,  the  case  be- 
fore the  Court.  The  representation  was,  that  a  partnership 
was  to  be  formed  of  an  indefinite  number  of  persons,  but 
with  a  definite  capital.  If  A.  agrees  to  be  a  partner  with 
R  and  C,  and  30,0002.  capital,  to  be  subscribed  equally, 
and  C.  never  joins,  A.  could  not  say  that  R  was  his  partner, 
without  C.  [The  Vice-Chancellor. — But  suppose  a  great 
expense  to  be  incurred  in  endeavouring  to  find  C.,  must 
not  A.  and  B.  contribute  to  that?]  If  a  stipulation  to 
that  effect  were  part  of  the  contract  If  not,  the  expense 
must  fall  on  him  who  incurs  it  Here  there  was  only 
a  conditional  contract  in  the  event  of  the  partnership  be- 
ing constituted  according  to  the  terms  held  out  by  the 
scrip  certificates :  NockeU  v.  Crosby  (d).     The  Company 


(a)  6  Bing.  776. 

(b)  5  M.  &  W.  2. 


(e)  4  Railw.  Gas.  542. 
(i)  3  B.  d?  0.  814. 
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never  having  been  formed,  no  liability  can  have  been  con- 
tracted rendering  contribution  necessary  or  proper.  If 
any  expense  has  been  incurred,  it  must  fall  upon  the  in- 
dividuals who  incurred  it;  for  the  contract  between  the 
parties  is  this,  if  it  were  plainly  expressed:  "We  shall 
not  become  liable  imless  this  first  condition,  that  there 
is  su£5cient  capital  subscribed,  shall  be  complied  with  and 
carried  into  full  effect/'  Some  persons  may  have  incurred 
expense;  the  law  gives  them  a  remedy  if  they  have  any 
title  to  it  If  they  have  assisted  in  getting  up  this  Com- 
pany, they  may  be  without  a  remedy.  They  may  have 
sidd,  as  they  probably  did,  "  We  will  run  the  risk  of  there 
being  the  whole  amount  subscribed.  We  know  what  the 
consequences  are,  because  the  case  of  Nockds  v.  CroAy  (a) 
has  decided,  that  if  we  fail  to  get  the  fiill  amount  sub- 
scribed, every  man  whose  money  we  have,  may  call  upon 
us  for  it"'  They  knew  that  it  had  been  decided,  that  if 
they  did  not  succeed  in  getting  the  full  number  of  sub- 
scribers, they  ran  the  risk  of  paying  back  the  money  they 
had  taken,  upon  the  supposition  that  there  would  be  a  suf- 
ficient number  of  shareholders.  The  Court,  however,  now 
has  not  to  consider  any  such  question  as  that.  The  ques- 
tion is  simply  upon  this  Act  of  Parliament,  whether  cer- 
tain parties  were  responsible  for  the  losses  of  the  Com- 
pany. It  is  clearly  decided  that  they  are  not  responsi- 
ble or  liable  for  any  loss;  and,  therefore,  any  contribu- 
tion from  them  is  whoUy  unnecessary.  There  is  nothing 
for  which  they  can  by  any  possibility  be  liable,  and  for 
that  reason  they  ought  not  to  be  retained  on  the  list 
This  gentleman  can  establish  no  claim  to  the  assets.  His 
right,  if  he  has  any,  is  to  have  his  money  paid  back  to 
him.  He  does  not  desire  that,  upon  the  present  occasion. 
Another  objection  to  his  being  on  the  list  arises  from  the 
forfeiture  of  shares.     That  objection  is  only  introduced  in 
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this  way: — There  is  among  the  conditions  on  the  scrip  cer- 
tificate one  which  would  empower  the  directors  to  declare 
the  shares  forfeited ;  and  as  some  time  had  elapsed,  it  would 
not  be  unreasonable  that  a  man,  thinking  better  of  it,  and 
being  content  to  lose  his  money,  or  resolved  not  to  go  on 
with  the  Company,  should  forbear  to  comply  with  the  re- 
quisitions, and  that  he  should  conclude  that  the  directors 
had  taken  him  at  his  word,  and  forfeited  his  shares. 


I>ee.  Idth. 


The  Vice-Chancelloe: — 

Assuming  the  validity  of  the  order  under  which  the 
Master  proceeded,  I  think,  with  deference  to  him,  that  the 
materials  appearing  are  not  sufficient  to  support  the  exclu- 
sion of  the  name  of  this  gentleman  from  the  list.  I  shall, 
therefore,  request  the  Master  to  review  his  report 


It  was  stated,  on  this  day,  that  the  Master  had  recon- 
sidered his  judgment,  and  had  decided,  that,  having  re- 
gard to  the  7  &  8  Vict  c.  110,  &  25,  Mr.  Sharpus's  name 
ought  to  be  upon  the  list. 


Awtut  3fir/ 

£4M. 
Dec.  19M. 

iSS0e  mazpnal 
note  to  preced- 
ing case. 


The  Earl  op  Mansfield's  Cass. 

X  HIS  case  was  in  its  circumstances  similar  to  the  pre- 
ceding, with  the  exceptions,  that,  on  the  one  hand,  the  re- 
spondent, the  Earl  of  Mansfield,  had  signed  no  letter  of  ap- 
plication for  shares,  the  application  having  been  made  ver- 
bally through  his  brother,  Mr.  Murray;  and  that,  on  the 
other  hand,  no  charge  of  misrepresentation  was  made  on 
his  behalf  beyond  the  nonfulfilment  of  the  conditions  of 
the  prospectus  and  the  scrip  certificates.  Lord  Mansfield 
had  acknowledged  the  receipt  of  the  certificates  by  the  fol- 
lowing letter: — "  I  beg  to  acknowledge  the  receipt  of  twenty 
provisional  shares  in  the  Universal  Salvage  Company." 
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The  folloiring  were  the  reasons  given  by  the  Master  for 
excluding  the  Earl  of  Mansfield: — 

"Lord  Mansfield  applied  for  provisional  shares  through 
Mr.  Jlumjy  and  on  the  30th  of  June,  1845,  by  a  note  to 
the  secretary,  acknowledged  the  receipt  of  ten  shares: 
this  was  before  the  date  of  the  deed  of  settlement  (18th 
August,  1845)  and  certificate  of  complete  registration. 

"  Lord  Mansfield  paid  the  deposit  of  52.  per  share  before 
August,  1845.    He  has  done  no  other  act  whatever. 

'^In  July,  1846,  a  call  was  made;  but  Lord  Mansfield 
did  not  pay  it  or  pay  regard  to  it 

"  Under  these  circumstances,   into  what  contract  did 
Lord  Mansfield  enter,  if  into  any?    For  an  answer,  look 
into  the  conditions  on  the  back  of  the  provisional  certifi- 
cate.  The  first  of  these  is,  that  the  capital  shall  be  100,000{. 
in  4000  shares.    The  capital  really  subscribed  is  only  a 
fraction  of  that  sum.    This  condition  precedent,  on  which 
Lord  Mansfield  was  to  join  the  Company,  has  never  been 
performed.    That  this  is  the  true  construction  of  such  a 
condition  has  been  repeatedly  held,  both  as  between  cre^ 
ditors  seeking  to  fix  persons  as  partners:  FoxY.Cli/ion(a)y 
Pitch/ordY. Davis (b),  with  the  cases  there  referred  to;  and 
as  between  subscribers  themselves:  NockeUy.  CroAy(c), 
WaUtab  v.  Spottiswoode  (d),  Wontner  v.  Shairp  (e).     But 
further,  the  3rd  condition  provides,  that,  in  case  of  calls 
being  made  and  not  paid  within  thirty  days  after  the  day 
fixed  for  payment,  the  shares,  with  all  payments  already 
made  thereon,  will  be  forfeited. 

''  It  is  the  fair  construction  of  this  condition;  and  Lord 
Mansfield  had  good  ground  for  supposing,  that,  by  refusing 
for  thirty  days  the  payment  of  the  call,  all  his  interest  in 
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j^  re  relied  on  in  Fox  v.  Clifton  (a). 
UhiveLal         "  ^  P^P^se,  therefore,  to  exclude  Lord  Mansfield  from 

Sjllyaqi  Co.  the  list. 


Bael  of  "  Ist  March,  1849.  "  J.  W.  F." 

Masbfuld'b 


Cabi. 


The  Master  afterwards  gave  the  following  further  opin- 
ion:— 

"  Since  I  wrote  my  opinion  of  the  1st  of  March,  I  have 
reconsidered  it,  especially  with  reference  to  the  question 
whether  the  7  &  8  Vict  c.  110,  and  11  &  12  Vict  a  45, 
have  produced  upon  the  law,  as  established  by  the  cases  I 
have  referred  to,  any  change.  The  argument  is,  that  Lord 
Mansfield,  being  a  subscriber,  is,  under  the  7  &  8  Vict  c. 
11 0,  s.  3,  a  person  who  has  agreed  in  writing  to  take  shares, 
and,  consequently,  is  a  person  entitled  to  profits;  that,  by 
the  11  &  12  Vict  a  45,  s.  3,  a  member  is  defined  to  be 
any  person  entitled  to  a  share  of  the  assets  or  accruing  pro- 
fits of  any  such  Company  at  the  time  of  presenting  the 
petition  for  dissolving,  &a ;  that  the  word  'contributory'  in- 
cludes every  member  of  a  Company,  and  that  therefore 
Lord  Mansfield  is  a  contributory. 

"  If  this  argument  is  sound.  Lord  Mansfield,  and  eveiy 
subscriber  or  person  who  has  agreed  to  take  provisional 
shares,  or  has  taken  provisional  shares,  is  converted  into  a 
holder  of  shares,  free  from  the  conditions  upon  which  he 
took  the  provisional  shares,  and  is  constituted  an  absolute 
shareholder  or  partner  as  much  as  if  he  had  signed  the 
deed. 

"  The  7  &  8  Vict  c.  110,  is  so  loosely  drawn  that  there 
is  room  for  much  argument  in  support  of  this  view  of  it; 
but  I  have  come  to  the  conclusion  that  it  cannot  bear  the 
construction  so  attempted  to  be  put  upon  it 

(a)  Judgment  of  T'lWa/,  C.  J.,  6  Bing.  798. 
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^'  It  would  work  so  great  a  change  in  the  law, — ^taking 
away  the  locus  poenitentise  from  subscribers,  fixing  them 
as  members,  without  the  power  of  further  inquiry  and  deli- 
beration, and  without  the  power  of  throwing  up  provisional 
shares, — ^that  the  legislatiire  must  have  expressed  itself 
more  clearly,  if  it  had  been  so  intended. 

"  Suppose,  in  this  particular  case.  Lord  Mansfield  had 
gone  to  the  office  of  the  Company,  after  complete  registra- 
tion, and  inquired  what  was  the  number  of  shares  taken, 
what  amount  of  deposits  paid,  and  found  that  2000  or 
more  out  of  4000  shares  remained  unallotted.  Lord  Mans- 
field would  justly  have  said,  '  This  is  not  such  a  Company 
as  I  agreed  to  belong  to ;  I  never  agreed  to  take  shares  in 
such  a  Company/  It  would  be  manifest  injustice  to  an- 
swer, *  You  cannot  abandon  the  Company, — ^you  are  fixed 
by  legislative  enactment,  whatever  was  the  original  agree- 
ment you  entered  into.  Though  you  agreed  to  become  a 
member  on  certain  conditions,  yet  you  are  now  a  member, 
though  those  conditions  are  unfulfilled/  I  think  that,  be- 
fore Lord  Mansfield  could  become  a  member,  it  was  neces- 
saiy  for  him  to  elect  to  become  one;  the  cases  shew  that 
slight  acts  would  amount  to  such  election. 

"  Lord  Mansfield  has  made  no  election ;  he  insists  that  he 
has  not  become  a  member, — he  has  a  right  so  to  insist, — 
therefore  I  cannot  include  him  in  the  list 

"  Suppose  Lord  Mansfield  had  been  sued  for  the  call,  he 
might  have  pleaded  that  the  Company  suing  was  not  the 
Company  which  he  agreed  to  join  and  become  a  member 
o£  I  again  refer  to  Walstab  v.  SpoUiswoodey  also  Wont- 
ner  v.  Shairp,  following  it,  as  authorities  by  which  this 
case  is  governed. 

"22nd  of  March,  1849." 
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Mr.  Russell  and  Mr.  H.  Prendergast  appeared  in  support   Au^rua  3rd. 
of  the  appeal  of  the  official  manager. 
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1849. 


In  n 

Thi 
uvituwal 


Mr.  McMna  and  Mr.  Olasse,  for  the  Earl  of  Mansfield. 

It  was  arranged  that  the  motion  should  stand  over  till 
Salyaoi  Co.    the  result  of  the  reference  back  to  the  Master  in  Sharpus's 
Bau  ov      case  was  known. 

MAirarniLD's 
Oaib. 

I^opTiQik.  ^'*  RussM  and  Mr.  H.  Prendergnst,  on  this  day,  stated 
that  the  Master  had,  on  consideration,  reversed  his  former 
decision  in  Sharpus's  case. 

The  Yiob-Changbllob  said,  that  he  had  received  a  com- 
munication from  the  Master  to  that  effect;  the  Master  be- 
ing of  opinion  that  a  Company  completely  registered  under 
7  &  8  Vict  c.  110,  must  be  considered  as  fully  formed. 
As  his  Honor  agreed  in  the  conclusion  at  which  the 
Master  had  now  arrived,  it  would  be  useless  to  send  back 
the  present  case  to  the  Master ;  and  his  Honor,  therefore,  ac- 
ceded to  the  motion  for  placing  Lord  Mansfield  on  the  list 


18A0, 


An  appeal  from  this  decision  was  heard  before  the  Lord 
Chancellor  on  the  12th  of  January,  1850,  when  his  Lord- 
ship reserved  his  judgment. 

On  this  day,  the  Lo&d  Chancellor  said,  that  many  of 
the  facts  relied  on  in  the  argument  before  him  were  not  in 
evidence.  Upon  the  facts  in  evidence,  his  Lordship  saw 
no  reason  (or  dissenting  from  the  decision  which  had  been 
given»  and  ordered  Lord  Mansfield  to  pay  the  costs  of  the 
app^  and  of  the  proceedings  before  the  Vice-Chancellor; 
but  gave  him  leave  to  go  again  before  the  Master  to  make 
out  »uoh  case  for  his  exclusion  as  he  might  be  able. 
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1849. 
In  re 

Woodfall's  Case.  Unitsbbal 

TfiALYAai  Co. 
HIS  was  also  a  motion  on  behalf  of  the  official  mana-    ^   — 3^ 
gers,  by  way  of  an  appeal  firom  the  decision  of  the  Master,    A  Dee.  iQth. 
excluding  firom  the  list  of  contributories  the  name  of  the  f^J^il^uig  a 
respondent,  Mr.  Henry  Dick  Woodfall,  under  the  following  J^^tw^SL- 
circumstances: —  panywithgoodi, 

The  respondent,  Mr.  Henry  Dick  Woodfall,  who  carried  ^Smw  to  be* 
on  business  under  the  firm  of  George  Woodfall  &  Son,  ^^^^^ 
was  proprietor  of  two  journals,  called  "The  Polytechnic  ahouid  incur  no 

,  penonal  liabi- 

Joumad,"  and  "  The  Railway  Register,"  in  which  were  uty.  Scrip  oer- 
published  articles  in  favour  of  the  Company.    The  Com-  ^^  hSa«5- 


pany  purchased  five  hundred  copies  of  each  journal,  the  2!^^^'  ""^ 
respondent  agreeing  to  take  shares  equivalent  in  value,  in  waa  afterwards 

_     ,  completely  r^ 

discharge  of  their  account  giatered.   He 

A  Mr.  Frank  HiU,  who  was  examined  on  oath  before  ^L  being  re- 
the  Master,  deposed  as  follows : —  thfdlS Sre- 

"I  was  sub-editor  of  the  'Polytechnic  Review,'  and  of  fused  to  do  », 
the  'Railway  Register,'  of  which  Woodfall  was  proprietor,  fortiier  part  in 
I  caUed  at  the  office  of  the  Company,  and  saw  Mr.  Ray-  "^  '^^, 
mond,  the  then  secretary.    It  was  my  duty  to  ask  for  the  --^^>  ^^^ , 

"  .  .  ■*®  ^''*'  propMiy 

advertisements  of  the  Company,  also  information  as  to  exdoded  from 
their  progress.  Raymond  was  desirous  of  having  the  Com-  tnimtories. 
pany  advertised,  and  gave  me  an  order  to  do  so.  The 
arrangement  was,  that  the  Company  was  to  take  five  hun- 
dred copies  of  each  Magazine,  and  that  the  amount  due  was 
to  be  taken  out  in  shares.  I  acted  entirely  for  WoodfalL 
It  was  distinctly  understood  that  he  was  to  incur  no  lia- 
bility, or  be  called  on  to  sign  the  deed  The  understand- 
ing was  with  Mr.  Raymond  and  Captain  Price,  (the  chair- 
man of  the  Company).  I  went  with  Woodfall  to  the  Com- 
pany, when  he  went  to  receive  the  scrip :  he  was  asked  to 
sign  the  deed;  he  refused.    They  gave  him  the  scrip.    He 
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1849. 

In  rt 

Thi 

uxitibsal 

Balyaoi  Go. 

Woodfall'b 
Casi. 


had  the  scrip  certificates.    I  believe  he  sold  them  at  a 
small  premium." 

An  account  was  made  out  at  the  time,  and  signed.    It 
was  as  follows: — 

"  Universal  Salvage  Company,  in  Account  with  Greoige 
Woodfall  &  Son. 


Dr. 
1846. 

To  500  Nob.  of  Poly- 
technic Review     -  62  10 
To   500   of  Railway 

Register        -        -  62  10 
By  difference  of  one 
Share    -        -        -50 


130    0 


Or. 

1845. 
Aug.  20.— By  13  shares  5L 
deposit  per  share 
in  the  above  Com- 
pany -  -  -  65  0 
By  13  shares  5^  de- 
posit per  share  in 
the  above  Company  65    0 

130    0 


Settled  as  per  account  above, 

G.  WoonrALL  A  Soh." 


The  circumstances  as  to  the  r^istration  of  the  Company 
are  stated,  ante,  p.  53. 

The  following  was  the  Master's  note  of  his  decision: — 

*'  Henry  Dick  Woodfall,  twenty-six  shares,  Wood£dl  ft 
Son,  proprietors  of  two  journals,  called  'The  Polytedmic 
Journal/  and  *The  Railway  Register.'  They  adyertised 
the  Company  in  these  journals :  their  account  amounted  to 
ISM  They  agreed  to  accept  shares  equiTalent  in  yalue, 
by  reference  to  the  deposit  on  shares,  that  is,  twenty-five 
•haret^  The  account  produced,  marked  A^  bears  date  the 
SiHh  Augusts  1845.  One  share  was  thrown  in,  Tni^Viwg 
IwiMitTsMx  shans.  The  account  was  signed  by  Henry 
Pick  WiHHilfall  Woodfidl  i:  Son.'  This  transaction  took 
)Jac«  iu  i\m$ei}uenci^  i^  a  iNKxioas  a{^iticmti0n  of  the  di- 
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rectors.  Scrip  or  provisional  certificates  were  delivered 
to  H.  D.  Woodfall;  Woodfall  is  on  the  corrected  list  of 
shareholders  returned  to  the  Registrar's  Office,  and  his 
name  stands  for  twenty-six  shares  in  the  schedule  to  the 
deed,  as  first  registered.  When  Woodfall  went  to  receive 
the  scrip  shares,  he  was  asked  to  sign  the  deed,  but  re- 
fused. They  gave  him  the  scrip.  There  was  an  under- 
standing between  Raymond  and  Price  and  Woodfall,  that 
he  was  to  be  subject  to  no  liability." 

Mr.  Russell  and  Mr.  Prendergast,  in  support  of  the  mo- 
tion.— The  reasons  for  which  Mr.  Sharpus  and  Lord  Mans- 
field have  been  placed  on  the  list,  apply  equally  to  this  case, 
for  the  stipulation  attempted  to  be  made  by  the  respondent 
against  his  incurring  any  liability,  was  one  inconsistent 
with  the  nature  of  the  contract,  and  one  into  which  the 
directors  had  no  power  to  enter:  Morgans  case  (a). 

The  Vice-Chancellor. — In  Morgans  case  I  thought  that, 
by  what  took  place  at  the  meeting,  and  otherwise,  every 
shareholder  had  assented  to  the  transaction.  The  Lord 
Chancellor  took  a  difierent  view  of  the  evidence. 

Mr.  Bacon  and  Mr.  0.  W.  Farrer,  for  the  respondent. — The 
respondent  entered  into  no  contract,  except  upon  condition 
that  he  was  not  to  be  liable,  and  the  condition  cannot  be 
severed  from  the  rest  of  the  transaction.  Either  it  was  no 
contract,  or  it  was  a  conditional  one.  Those  who  entered 
into  it  with  him  were  competent  to  act  for  the  Company 
in  this  respect 

Mr.  Russelly  in  reply. — The  circumstance  of  the  respond- 
ent selling  the  shares  precludes  him  from  repudiating  the 
contract,  and  he  cannot  annex  to  it  a  condition  repugnant 
to  its  nature. 


65 


1849. 


In  re 

Thb 

Uhiyebsal 

Salt  AGS  Co. 

WoODrALL'B 

Cask. 


(a)  1  H.  4c  T.  320;  I  Mac.  k  G.  225;  I  De  G.  ife  S.  750. 
VOL.  IIL  F  D.  G.  S. 


G6 


CASES  IN  GHANOEBT. 


1840. 

In  re 

Tni 

Umivirsal 

Salvaqk  Co. 


Woodfall'b 
Casi. 


The  Vice-Chancelloe: — 

I  do  not  think  that  this  case  turns  upon  the  fact  of  the 
shares  having  been  sold,  though  perhaps  it  may  be  still 
more  favourable  to  the  respondent,  if  he  parted  with  them 
before  the  Company  was  completely  registered.  It  does 
not  appear  how  that  was.  But  the  respondent  contracted 
with  those  who,  with  propriety,  may  be  considered  as  re- 
presenting the  whole  Company,  that  he  was  to  be  under 
no  liability.  That  being  so,  I  think  that  his  name  ought 
not  to  be  on  the  list,  and  I  cannot  disturb  the  Master's 
decision.     The  costs  must  come  out  of  the  estate  (a). 


(a)  In  a  Bubsequent  case,  in  the 
matter  of  the  same  Company, 
(S9Hattbone^9  o(ue)y  heard  on  De- 
cember 22nd,   1849,  his   Honor 


said,  he  had  not,  in  deciding 
Wood^aW*  ccuty  forgotten  Davidr 
mm's  ease  (ante,  p.  21),  but  thought 
it  did  not  apply. 


i»  Wwf^  a  pff 


In  the  Matter  of  The  North  op  EifOLAin)  Joiht-stock 

Banking  Company; 


▲XD 


In  the  Matter  of  The  Joint-stock  Companies  "Winding-up 

Acts,  1848  k  1849. 

Sandsbson  s  Case. 
X  HIS  was  a  motion  on  behalf  of  James  Sanderson,  ap- 


iat^  iTiJIwI*^  polling  from  the  decision  of  the  Master,  placing  him  upon 

«M>ai  f^viU 

VWKWf  ^ftlMTM  ia  a  CV«i|iaay,  wtkk^  had  btvo  ap|««xied  «f  Vr  tl»  OiMmv,  aad  a  ipedfie  per 
ft^VMMo^  «r  wlMdi  <««kl  Imt^  b«^  ««fci«^  i^EaiMt  hm.  he  ra  heU  bUe  ID  be  placed  «n  the  Ikt  «r 
^'^wilhltaMWik*  uhli^Mi^  a<»«\MM|4r«e<viw«altnMfrr«ftl»ilw«a,aR«tdi^  todMdeedoTwI- 
)t  TW  T  t)«^  4^  d^  Ik  19^  diiyna^  <x«cusm»  mi  jadkciMati  ^aiart  ^>— *^^  OaBpamei  to 
i>w>»  <i[fWMiaM  »rta»>  a>iwifcKM»  ia  ftiwity  l»  VMabcn  at  ^  taae  «f  tke  ccatnct*  daes  wA  o£  itael^  lad 
ia4n>»a.l<atW  irf<w\|w  ttiyaUtwa>  ^w4<r  a  awl^r  bdbW  »  W  ffawi  <■  tlie  Bn  rf 
ia  iWriM  l^f  U*WlilM«  uM«m«l  W4»w  W  VfrMar  a  if  Wt 

*.  TW  lte»  «W<^  i^  tW  )^u|««lr  ffi  Wo^  |iM%i  <«  ^  bi^  a 
iW  tiMii^  «W«i  W  ta%M«4  iai^^  aUa4sMe  <«itnKt  »^  uA 


4x  Aa o^pi^lliifct  »^wi> a 4Kww<a rbwwy  Ifti^m ^ :»t  rf * 
K  TV  ;^M  i^MW^  v<f  ^  AvufiOHMM  A<t  ^i  l:s4^  « 

a^N^^  WtlWN^  tW  iMt<r  a^M^«  Ih4  ea^|«N4  Vaicr  ^  A<t 


Ct  ttMlMI  not  IB 

iW  Lrn^  Ckam€tSor,  after 
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the  list  of  contributories  to  the  North  of  England  Joint- 
stock  Banking  Company,  under  the  following  circum- 
stances:— 

In  January,  1847,  the  executors  of  a  Mr.  David  Chartres, 
of  Newcastle-upon-Tyne,  authorised  Mr.  William  Paulin, 
of  Berwick-upon-Tweed,  to  sell  fifty  shares  in  the  North 
of  England  Joint-stock  Bank,  standing  in  the  Company's 
books  in  the  name  of  the  testator  David  Chartres, 

On  the  27th  of  January,  1847,  Mr.  Paulin  had  an  inter- 
view with  Mr.  James  Sinclair,  who  was  authorised  to  treat 
for  the  purchase  of  the  fifty  shares  on  behalf  of  the  appel- 
lant Mr.  James  Sanderson ;  and  after  some  negotiation  Mr. 
Paulin,  on  the  28th  of  January,  finally  closed  with  Mr. 
Sinclair  for  the  sale  of  the  shares  to  Mr.  Sanderson  for 
140Z.;  Mr.  Sinclair  thereupon  paid  the  full  purchase-money, 
and  took  from  Mr.  Paulin  the  following  memorandum  of 
the  terms  of  sale: — 


1849. 

In  re 
The  North 
OF  Ekoland 

JOIMT-STOOK 

Bavkikq  Ck>. 

Sakdersos'b 
Cask. 


^'  Mr.  James  Sanderson, 


(( 


Berwick. 


"  To  the  Executors  of  the  late  D.  Chartres. 


*'  1847, 
Jem.  22ncL 


Fifty  Shares  of  the  North  of  Eng- 
land Joint-stock  Banking  Com- 
pany, including  all  dividends 
thereon,  at  2Z.  I65.  per  share      .  .3^140   0   0 


"  All  expenses  of  transfer,  if  any,  to  be  paid  by  the  pur- 
chaser. 

"  January  28th,  received  the  above  by  the  payment  of 
Mr.  J.  Sinclair.  W.  Paulin." 


The  executors  thereupon  gave  to  the  Banking  Company 
the  notices  required  by  the  deed  of  settlement,  and  which 
were  dated  the  23rd  of  January,  1847.  The  notices  were 
left  at  the  Bank  on  the  1st  of  February,  1847. 

On  the  25th  of  February,  the  directors  consented  to  the 

f2 
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1849. 


In  re 
The  North 
or  England 
Joiirr-STOOK 
Bavkino  Co. 

Bandbbsom's 
Casb. 


transfer  of  the  fifty  shares  by  the  executors  to  Mr.  San- 
derson. 

It  was  the  practice  of  the  Banking  Company,  on  the 
purchase  of  additional  shares  by  a  person  who  was  at  the 
time  of  such  purchase  already  a  shareholder  in  the  Com- 
pany, to  transfer  such  additional  shares  into  his  name 
in  the  books  of  the  said  Company,  without  requiring  any 
deed  of  transfer  to  him  of  the  additional  shares  to  be  exe- 
cuted, and  it  was  also  the  practice  of  the  said  Company, 
when  any  party,  not  then  a  shareholder,  purchased  more 
than  five  shares  in  the  said  Company,  to  prepare  and  re- 
quire to  be  executed  a  deed  of  transfer  of  five  of  such 
shares  only  from  the  vendor  to  the  purchaser,  and  to  trans- 
fer in  their  books  the  whole  of  the  shares  so  purchased, 
and  to  issue  new  certificates  in  the  name  of  the  purchaser 
for  the  whole  of  such  shares,  upon  the  old  certificates  re- 
lating to  the  whole  of  the  shares  so  transferred  being  given 
up  to  the  said  Banking  Company  to  be  cancelled. 

On  the  26th  of  February,  1847,  the  executors  delivered 
the  certificates  of  the  fifty  shares,  then  standing  in  the 
name  of  the  late  Mr.  Chartres,  to  the  directors  of  the  said 
Banking  Company  to  be  cancelled  on  the  transfer  of  the 
shares  to  Mr.  Sanderson. 

Mr.  Sanderson  not  being,  previously  to  the  purchase,  a 
shareholder  in  the  Company,  the  directors  prepared  a  deed 
of  transfer  of  five  of  the  shares  from  the  executors  to  him, 
and  delivered  it  to  one  of  the  executors  on  the  2nd  of 
March,  1847. 

One  of  the  executors  having  procured  the  transfer  to  be 
duly  executed  by  all  the  parties,  including  Mr.  Sanderson, 
took  the  deed  on  the  8th  of  March,  1847,  to  the  Banking 
Company,  and  delivered  it  into  the  hands  of  Mr.  Hedley, 
one  of  the  directors ;  whereupon  the  whole  of  the  fifty  shares 
were  transferred  by  the  directors  in  the  books  of  the  Com- 
pany into  the  name  of  Mr.  Sanderson,  the  ten  certificates 
held  by  Mr.  Chartres  in  respect  of  the  fifty  shares  being 
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cancelled,  and  a  new  certificate  for  the  whole  number, 
dated  the  26th  of  February,  1847,  being  made  out  by  the 
Company,  and  signed  by  the  managing  director.  The  cer- 
tificate was  registered  in  the  books  of  the  Company,  and 
it  certified  that  Mr.  Sanderson  was  the  proprietor  of  fifty 
shares  in  the  capital  stock  of  the  said  Company,  Nos. 
17,948  to  17,952,14,691  to  14,735,  being  the  shares  formerly 
belonging  to  David  Chartres  deceased. 

On  the  same  day  the  Company  stopped  payment  in 
London,  and  from  that  time  ceased  to  carry  on  the  busi- 
ness of  bankers,  and  only  kept  their  office  open  for  the 
purpose  of  winding  up  their  afiairs. 

On  the  25th  of  March,  Mr.  Benson  addressed  to  the  ap- 
pellant the  following  letter: — 


1849. 

In  re 

The  North 

or  England 

Joint-stock 

Banking  Co. 

Sandxbsoh's 
Cask. 


"  Newcastle,  25th  March,  1847. 
"  Sir, — I  enclose  the  certificate  for  Fifty  North  of  Eng- 
land Bank  Shares  sold  to  you  by  Mr.  Chartres'  executora  I 
have  paid  the  stamp  and  fees,  28^.,  which  please  to  remit 
by  P.  0.  order  or  cheque.  "  Your  obedient  servant, 

"  To  Mr.  James  Sanderson,  "  John  Benson." 

"  Berwick-on-Tweed. 

No  sum  had  been  paid  to  the  Company  by  Mr.  Sanderson 
on  account  of  calls,  nor  had  he  ever,  to  the  knowledge 
or  belief  of  the  official  managers,  received  any  dividends 
or  profits  from  the  shares. 

In  the  return  of  shareholders  made  to  the  Stamp  Office 
on  the  17th  of  April,  1847,  the  name  of  Mr.  Sanderson 
was  included  as  a  shareholder  of  the  Company. 

The  following  are  the  material  clauses  in  the  deed  of 
settlement  of  the  Company: — 


u 


No  26.  Whenever,  by  any  means  whatsoever,  any 
shares  shall  become  actually  forfeited,  or  shall  be 
duly  and  effectually  transferred  to  a  new  holder, 
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In  re 
TiiN  North 
or  Kf(ui.Aift> 

JuilfT-NTOflK 
JiAMBIIfa  Oo. 

HAMMIWOlf'g 
CANi. 


then  and  in  such  case,  and  not  before,  the  responsi- 
bility of  the  previous  holder  as  a  member  of  the 
Company  in  respect  of  such  shares  shall,  so  far  as 
the  law  will  in  that  behalf  allow,  cease  and  deter- 
mine, and  such  previous  holder  shall  be  exonerated 
and  released  from  all  subsequent  claims,  demands, 
and  obligations  in  respect  of  the  same  shares,  and 
from  all  future  observance  and  performance  of  the 
covenants,  conditions,  stipulations,  and  agreements 
in  the  deed  of  settlement  contained,  in  respect  of 
the  same  shares;  provided,  nevertheless,  that  no- 
thing in  this  article  contained  shall  extend  or  be 
construed  to  extend  to  release  the  previous  holder  of 
shares,  so  forfeited  or  transferred  as  aforesaid,  from 
his  projKirtion  of  the  losses  (if  any)  sustained  by 
the  Com{>any,  up  to  the  period  of  his  ceasing  to  be 
9uch  holder  as  aforesaid. 
**  NiV  3±  Etctt  person  to  whom  shares  shall  be  trans- 
ferred«  and  who  shall  not  then  be  a  member  of  the 
Company  and  subject  to  the  provisions  of  the  deed 
of  settlement  in  respect  of  any  other  shares,  and 
every  )H>r^>n  wha  being  the  husband  of  any  female 
^laix'^hoMer,  or  the  executor,  administrator,  or  le- 
jcatee  of  any  decesi^ed  shareholda'  as  aforesaid, 
shall,  by  notion  in  writing  as  afiw^esaid,  signify  to 
the  dif>(<ot\>r«i  his  de$ire  to  become  a  member  of  the 
1  Vnil^anv  in  f>K|^ect  of  the  sliares  nested  in  him  in 
stteK  cipaeity.  and  shall  not.  at  the  time  of  the 
mVl  sharNt  becomine  vested  in  him  br  the  means 
a^M^wkL  be  a  member  ef  tlie  CVmnpaDy.  and  sab- 
Jkv^^as  U5^  a&NT^ftj^iid.  iniesff^Ntof  aiiyotlierdiares, 
$)va)l  as  tH^  all  ih»Se$;.  %>i>fieatMK^  daims.  and  de- 
wvn^is  iR^vft  V4^  acai^a^  him  in  repect  of  soch 
sKavy^  Kr  wn^jideral  a  memhnr  «f  the  Company 
tKNsa  tW  time  \>f  ilie  5wme  skires  KeiK  so  transfer- 
t>M  1^  ^  ^  WreiNnnvit  "^csitKil  in  1dm  ns  afetesaid: 
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but  as  to  all  profits,  rights,  privileges,  benefits,  and  1849. 

advantages  to  arise  from  the  same  shares,  no  such  j^  ^ 

person  shall  be  considered  as  a  member  in  respect  J/J^^^^ 

of  the  same,  until  he  shall  have  executed  the  deed  Joint-stook 

^         .  Bakkxrq  Go. 

of  settlement.  

"  No.  33.  Every  person  in  whom  any  shares  shall  vest,  ^cIm?  ' 
by  transfer  or  otherwise,  and  who,  previously  to  such 
vesting,  shall  have  executed  the  deed  of  settlement, 
and  who  shall  be  a  member  of  the  Company  to  all 
purposes  in  respect  of  any  other  shares,  shall,  as  to 
all  the  shares  so  vesting  in  him  as  aforesaid,  be  con- 
sidered as  a  member  from  the  date  of  the  transfer 
to  him,  or  from  the  time  of  leaving  his  title  to  shares 
in  the  banking  house  of  the  Company,  or  proving 
it  as  aforesaid,  and  shall  not  be  required,  nor  shall 
it  be  necessary  for  him,  again  to  execute  the  deed  of 
settlement/' 

Upon  the  above  facts,  the  official  manager  claimed  to 
place  Mr.  Sanderson  on  the  list  for  the  fifty  shares. 

Mr.  Sanderson  objected  to  be  placed  on  the  list,  and, 
after  hearing  the  case  argued,  the  Master,  on  February  12, 
1849,  decided  that  the  name  ought  to  be  on  the  list  only 
in  respect  of  five  shares,  giving  the  following  reasons  for 
his  decision: — 

TheMaster  divided  the  question  into  two  parts : — the  first, 
as  to  five  shares;  the  second,  as  to  forty-five  shares.  As  to 
the  five  shares,  there  was,  he  thought,  no  doubt  but  that 
they  were  vested  in  Sanderson.  The  Company  could  not 
have  denied  his  right  to  all  the  rights  of  a  partner,  what- 
ever forms  required  by  the  deed  had  been  omitted.  The 
Company  could  not  insist  on  them  in  opposition  to  San- 
derson's title.  Whatever  importance  (if  any)  might  be  at- 
tached to  any  omitted  forms,  any  question  on  the  want  of 
them  was  set  at  rest  by  the  certificate.     Sanderson  was, 
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in  the  Master's  opinion,  conclusively  received  in  the  Com- 
pany as  a  partner. 

As  to  the  forty-five  shares,  the  Master  said,  that  San- 
derson himself  had  had  no  communication  whatever  with 
the  Company,  and  had  done  no  act,  as  a  party  interested  in 
the  bank,  except  the  execution  of  the  transfer  of  the  five 
shares;  and  that  the  question,  as  to  these  forty-five  shares, 
was,  had  they  vested  in  him  by  "  transfer  or  otherwise,"  so 
as  to  bring  him  within  the  33rd  clause  of  the  deed  of  set- 
tlement, and  thereby  complete  his  title  as  a  shareholder? 

To  understand  what  was  meant  by  "  transfer  or  othe^ 
wise,"  the  Master  referred  to  the  32nd  clause,  whereby  it 
appeared  to  him,  that  by  "  otherwise,"  was  meant  title  ac- 
crued by  marriage,  representation,  or  legacy.  A  party 
having  shares  so  vested  became  entitled  to  the  privil^e 
given  by  the  33rd  section,  if  previously  to  such  vesting  he 
had  executed  the  deed  of  settlement,  and  become  a  mem- 
ber to  all  purposes  in  respect  of  other  sharea  The  Master 
thought  it  impossible  to  bring  Sanderson  under  that  clause. 
The  forty-five  shares  were  not  vested  in  him  by  "  transfer 
or  otherwise,"  previous  to  his  executing  the  deed.  The  con- 
ditions under  which  the  privilege  given  by  the  33rd  clause 
arises  had  never  existed  as  regards  Sanderson.  The  legal 
title  was  still  in  the  executors.  Whether  they  could  compel 
Sanderson  to  accept  the  shares,  or  rather  to  indemnify  them 
(for  the  shares  could  not  now  be  transferred  to  or  vested  in 
him)  against  calls,  the  Company  being  dissolved;  or  whe- 
ther Sanderson  might  file  any  bill,  or  bring  an  action  to 
compel  them  to  refund  the  consideration,  were  questions 
that,  in  the  Master  s  opinion,  left  their  respective  rights  in 
such  doubt  as  to  render  it  impossible  for  him  to  include 
Sanderson  in  the  list  in  respect  of  these  forty-five  shares^ 
whatever  might  be  the  true  construction  of  the  Act  as  to 
including  any  equitable  shareholder.  The  Master  there- 
fore, according  to  his  then  present  opinion,  proposed  to  in- 
clude Sanderson  as  a  member  in  respect  of  five  shares,  and 
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to  exclude  him  as  to  forty-five  share&  With  regard  to  the 
judgment  in  Ness  v.  Sandersony  which  had  been  cited,  the 
Master  said,  it  could  not  be  looked  at  as  a  legal  decision 
on  a  legal  question,  but  was  nothing  more  than  a  compro- 
mise. 

The  official  manager  then  sought  to  place  upon  the  list, 
in  respect  of  the  forty-five  shares,  the  executors  of  Mr. 
Chartres,who  appeared  and  opposed  the  insertion  of  their 
names.  After  hearing  evidence  and  argument,  the  Master 
decided  in  their  favour,  intimating  a  doubt  as  to  the  cor- 
rectness of  his  former  decision  as  to  Mr.  Sanderson's  case. 

That  case  was  consequently  re-argued  before  him;  and, 
on  the  2nd  May,  1849,  he  gave  the  following  judgment: — 


1849. 

In  re 
Thb  North 
OF  England 
Joint-stock 
Banking  Co. 

Sanderson's 
Cask. 


'^The  facts  are:  Paulin,  the  agent  of  the  executors  of 
David  Chartres,  commissioned  Sinclair  to  endeavour  to 
find  a  purchaser  of  these  fifty  shares.  Sinclair  offered 
them  to  Sanderson,  and,  after  some  hesitation  and  treaty 
about  the  dividend,  Sanderson  agreed  to  purchase  them, 
and,  in  payment,  not  having  cash,  accepted  a  bill  of  ex- 
change for  140^  at  three  months,  which  he  paid  at  ma- 
turity. Sinclair  acted  for  Sanderson  in  this  treaty,  and 
thereby  became  pro  hac  vice  the  agent  of  Sanderson,  and 
as  such,  received  the  bought-and-sold  note  (exhibit  A.), 
dated  the  2nd  of  January,  1847,  and  handed  it  to  San- 
derson on  the  23rd  January.  The  executors,  in  conformity 
with  the  22nd  clause  of  the  deed,  signed  the  notices,  which 
were  left  at  the  Bank  on  the  Ist  February.  On  the  26th 
February,  1847,  the  directors  signed  their  assent  to  the 
transfer  of  the  fifty  shares  to  Sanderson  by  the  executors. 
On  the  same  day,  the  executors  sent  to  the  Bank  the  ten 
certificates  of  five  shares  each,  which  had  belonged  to  the 
testator,  and  they  were  cancelled  by  the  public  officer,  who 
wrote  across  them,  *  Transferred  to  James  Sanderson,  26th 
February,  1847. — George  Burdis.'    The  ten  cancelled  cer- 
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tificates  were  produced  and  marked  by  me  with  mj  initials. 
On  the  2nd  March,  a  transfer  of  five  of  the  fifty  shares  was 
delivered  to  William  Chartres,  who  executed  it  the  same 
day,  and  haying  been  executed  by  the  other  executors,  it 
was  subsequently,  that  is,  on  the  8th  March,  executed  by 
Sanderson.  The  whole  fifty  shares  were  duly  registered  in 
the  Bank  books,  and  a  new  certificate  was  made  out,  certify- 
ing that  Sanderson  was  the  proprietor  of  these  fifty  shares. 
This  bears  date  the  26th  of  February,  1847,  the  day  on 
which  the  executors'  shares  were  cancelled.  The  transfer 
was  executed  by  Burdis  after  the  stoppage  of  the  Bank.  The 
Bank  stopped  payment  on  the  6th  of  March,  1847.  On  the 
I7th  March,  1847,  the  certificate  was  forwarded  to  San- 
derson, who  repudiated  the  shares  as  strongly  as  he  could. 
As  to  the  five  transferred  by  the  deed  I  have  no  doubt 
In  respect  of  them,  Sanderson  must  be  included  in  the 
list.  As  to  the  forty-five  shares,  my  view  of  this  case  is 
changed,  though  I  still  think  that  the  legal  title  in  these 
shares  did  not  vest  in  Sanderson,  because  the  requisitions 
of  the  deed  were  not  observed.  Yet  I  think  the  facts  are 
such  as  would  support  a  bill  against  him  by  the  executors, 
to  compel  him  to  accept  a  deed  of  transfer  of  these  shares, 
and  to  execute  the  deed  of  settlement.  As  an  authority 
for  this,  I  refer  to  Wynne  v.  Price  (a),  in  which  the  Vice- 
Chancellor  Knight  Bruce  lately  made  a  decree  that  the 
defendant  should  execute  and  deliver  a  deed  of  transfer, 
pay  calls,  &c.  The  principle  upon  which  he  proceeded  is 
the  same  as  would  govern  this  casa  Had  the  Company 
not  been  dissolved,  they  might  have  filed  a  similar  bill 
With  respect  to  the  non-observance  of  the  requisitions  of 
the  deed,  I  have  proceeded  upon  the  maxim  that  each 
party  was  competent  to  renounce  them.  I  should  willingly 
adopt  the  argument  of  fraud  (suppressio  veri)  as  sufiScient 
to  meet  the  case  made  by  the  official  manager,  but  the 


(a)  Ante,  Vol.  2. 


GASES  IN  CHANGER7. 


75 


facts  do  not  support  it.  No  doubt  the  directors  knew  the 
state  of  the  Bank  in  January,  1847,  that  it  was  in  difficul- 
ties; but  it  was  in  March,  six  weeks  after  the  contract  had 
been  entered  into,  that  Burdis  went  up  to  London  to  en- 
deavour to  obtain  pecuniary  assistance.  There  was  no  ac- 
tual deceit  practised  on  Sanderson  by  any  party.  If  he  can 
resist  the  legal  force  of  his  acts  in  this  case,  the  purchases 
of  shares  in  Joint-stock  Companies  that  will  be  invalid 
will  be  exceedingly  numerous.  But  this  argument,  found- 
ed upon  the  suppressio  veri,  cannot  apply  to  the  executors. 
No  doubt  their  wish  to  sell  became  an  anxiety  to  sell,  be- 
cause, after  the  contract,  they  probably  became  suspicious 
of  the  state  of  the  Bank;  but  it  does  not  appear  that  they 
had  other  means  of  knowledge  than  the  world  in  general, 
or  than  Sanderson  had.  The  dates  of  the  different  trans- 
actions shew  that  there  was  no  extraordinary  pressure  on 
the  part  of  the  Bank  to  carry  the  sale  into  effect.  If  the 
argument  applies,  it  applies  to  the  five  as  well  as  to  the 
forty-five  shares.  I  reluctantly  express  my  intention  to 
include  James  Sanderson  in  the  list  for  the  whole  fifty 
shares,  as,  I  think,  I  ought  to  have  done  on  the  first  pro- 
ceeding before  me. 

"  2nd  May,  1849.  "J.  W.  F." 

Against  this  decision  Mr.  Sanderson  appealed. 

Mr.  Russell  and  Mr.  Taylor  appeared  in  support  of  the 
motion,  by  way  of  appeal. 

Mr.  Bacon  and  Mr.  Ueadlam,  for  the  official  manager, 
took  a  preliminary  objection  that  Mr.  Chartres'  executors 
ought  to  have  been  served  with  notice  of  the  motion. 

The  Vice-Chancellor  overruled  the  objection,  saying 
that  the  Court  had  only  to  decide  between  the  appellant 
and  the  official  manager. 


1849. 
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Mr.  RusseU  and  Mr.  Taylor, — Tlie  Bank  stopped  before 
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the  transfer  was  complete.  There  was,  therefore,  no  legal 
contract  even  as  to  the  five  shares ;  and  as  to  the  other  forty- 
five,  there  is  no  ground  for  ascribing  them  to  the  appellant 
The  case  as  to  them  is  put  upon  an  oral  contract,  the  explan- 
ation given  being,  that  there  was  an  irregular  mode  of  do- 
ing business,  adopted  contrary  to  the  terms  of  the  deed  of 
settlement.  The  Master  proceeded  on  the  case  of  Wynne  y. 
Price  (a).  That  case  has  no  application  to  a  contract 
respecting  shares  in  a  Banking  Company  where  no  in- 
stalments are  payable.  It  merely  regarded  the  liability 
of  the  purchaser  to  future  payments,  and  decided  nothing 
as  to  his  being  liable  to  previous  losses,  whether  known 
or  not  to  the  vendors.  The  appellant  never  contracted  to 
indemnify  the  vendors  against  past  liability,  nor  to  have 
anything  to  do  with  transactions  antecedent  to  the  date 
of  the  contract.  This  case  cannot  depend  on  the  right 
of  the  executors  of  Mr.  Chartres  to  file  a  bill  for  specific 
performance.  If  they  filed  such  a  bill  against  the  appel- 
lant,  the  equities  between  the  parties  would  depend  on 
many  circumstances  not  now  before  the  Court 


The  Vice-Chancbllor: — 

It  is  true  here,  that  at  least  as  to  part  of  the  subject 
there  is  a  contract  that  has  not  been  carried  into  com- 
plete execution.  Mr.  Russell  suggests  that  there  may 
have  been  several  defences  probably  open  to  a  suit  for 
specific  performance.  These  defences  the  appellant  had 
the  opportunity  of  suggesting  by  affidavit;  and  he  does 
not  suggest  any  objection  by  way  of  affidavit,  as  far  as  I 
understand.  He  has  not  raised  a  case  of  fraud  or  im- 
proper conduct  against  the  vendor.  There  appears  to 
have  been  a  complete  contract  made  on  the  28th  of 
January,  and  the  price  then  appears  to  have  been  paid. 
A  still  further  step  has  been  taken  with  respect  to  a  por- 
tion at  least  of  what  was  then  bought     The  executors  of 


{(i)  Ante,  Vol.  2. 
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Mr.  Chartres  have  uniformly  approved  of  the  contract, 
— ^the  Company  have  uniformly  approved  of  the  contract. 
A  week  or  more  before  the  stoppage,  the  Company  ex- 
pressly approved  of  Mr.  Sanderson  as  the  purchaser  of 
the  whole  of  the  fifty  share&  I  am  of  opinion,  therefore, 
that  Mr.  Sanderson,  under  the  particular  circumstances,  is 
very  properly  on  this  list  in  respect  of  those  fifty  shares. 
Whether  there  is  to  be  a  qualification  as  regards  the  time 
from  which  he  is  to  be  liable  to  losses  is  a  difierent  matter. 
The  Master  does  not  appear  to  me  to  have  been  asked  to 
express  his  opinion  on  this  point 
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Mr.  Bdcon  and  Mr.  Headlanty  for  the  official  manager. — 
According  to  the  26th  clause  of  the  deed  of  settlement,  the 
purchaser  takes  the  whole  liability  of  the  vendor.    The  con- 
tract here  is,  that  he  should  stand  in  the  shoes  of  the  trans- 
feror.   [The  Vice-ChanceUor. — I  suppose  thattherecould  not 
be  a  loss  within  the  meaning  of  the  26th  clause,  imless,  upon 
an  account  taken  up  to  that  time,  (including  the  results  of 
the  subsequent  transactions,  then  in  progress),  the  effective 
assets  of  the  Company  were  less  than  their  liabilities.     It 
cannot  mean  a  loss  on  an  individual  transaction,  though 
there  may  have  been  a  gain  on  another;  it  must  mean  a 
loss  on  the  general  summing  up.]     There  might  be  a  loss, 
and  yet  not  insolvency.    This  contract  must  be  understood 
▼ith  reference  to  the  statute  affecting  Joint-stock  Bank- 
ing Companies ;  according  to  the  provisions  of  that  Act, 
the  existing  shareholders  are  primarily  liable,  and  until 
those  existing  shareholders   are  exhausted,  there  is  no 
power  of  proceeding  against  the  former  shareholders  (a). 
That  provision  clearly  establishes  the  liability  to  be  with- 
out qualification. 


(a)  See  7  Qeo.  4,  c.  46;  Steuh 
ard  T.  Greaves,  10  M.  «fe  W.  711 ; 
Dodgstm  y.  Scott,   2  Exch.  457; 


Barker  v.  BuUreu,  7  Beav.  134 ; 
Lund  V.  Blanshard,  4  Hare,  9. 
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^  ^^^'  ^      The  Vicb-Chancbllob: — 

In  re  Jhe  question  of  the  liability  to  creditors  is  not  before 

Of  Eholand    me  in  this  case.     The  question  before  me  is  merely  one  as 
Bahkuto  Co.'  between  the  parties  themselves.     However  the  law  may 
Sahdirtow's    be  as  to  creditors,  I  apprehend  that,  as  between  the  parties 
Case.        themselves,  this  gentleman  is  only  liable  to  losses  from  the 
28th  of  January,  1847.     I  think  that  it  had  better  be  so  ex- 
pressed in  the  list     I  do  not  understand  this  point  to  have 
been  agitated  before  the  Master.     It  seems  to  me  that  Mr. 
Sanderson  contested  a  point  that  he  ought  not  to  have 
contested,  and  did  not  contest  the  only  point  which  it  was 
material  for  him  to  contest,  and  he  must  pay  the  costs  of 
this  motion. 

The  following  was  the  order: — 

*'  Let  the  name  of  James  Sanderson,  of  Ber- 
wick-upon-Tweed, Grocer,  remain  in  the 
list  of  contributories  of  the  North  of  Eng- 
land Joint-stock  Banking  Company,  as  a 
member  for  fifty  shares,  with  a  qualifica- 
tion that  the  said  James  Sanderson  is 
liable  only  as  a  contributory  of  the  said 
Company  subsequent  to  the  28th  day  of 
January,  1847;  and  let  the  said  James 
Sanderson  pay  unto  the  ofiicial  manager 
of  the  said  Company  his  costs  of  this 
application,  to  be  taxed  by  the  Taxing 
Master  of  this  Court  in  rotation''  (a). 


-AW.  7th.  A  motion  by  way  of  appeal  from  this  decision,  was 
made  before  the  Lord-Chancellor  on  November  7th,  and 
refused,  on  the  ground  that  the  notice  was  not  within  the 
time  limited  by  the  Joint-stock  Companies  Winding-up 

(a)  See  DodgtorC*  case,  post,  p.  85. 
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Amendment  Act,  1849,  which  was  held  to  be  retrospective 
in  its  operation  (a). 


Mr.  Bacon  and  Mr.  Headlam,  in  support  of  a  motion  to 
have  the  motion  of  appeal  from  the  Master  re-heard. — The 
Lord  Chancellor  has  decided  that  the  Joint-stock  Compa- 
nies "Winding-up  Amendment  Act,  1849,  s.  33,  providing 
that  no  notice  of  motion  for  a  re-hearing  before  the  Lord 
Chancellor  of  any  order  of  the  Master  of  the  Rolls  or  Vice- 
Chancellors  shall  be  given  after  the  expiration  of  three 
weeks  after  the  order  complained  of  shall  have  been  made, 
operates  retrospectively,  and  prevented  an  appeal  in  this 
case,  although  the  three  weeks  had  elapsed  before  the  Act 
came  into  operation.  This  is  so  great  a  hardship  that  the 
Court  will,  if  the  terms  of  the  Act  permit,  endeavour  to 
relieve  the  official  manager  from  it.  Now,  the  clause  is 
expressly  confined  to  re-hearings  before  the  Lord  Chancel- 
lor of  orders  made  by  the  Master  of  the  RoUs  or  Vice- 
Chancellors,  and  therefore  does  not  apply  to  a  re-hearing 
before  a  Vice-Chancellor  of  his  own  order.  Retrospective 
operation  will  not  be  given  to  an  Act,  unless  so  far  as  it 
is  expressly  provided  by  the  terms  of  it 

Mr.  Malins  and  Mr.  HaUett,  for  the  respondent,  were  not 
called  upon. 

The  Vice-Chancellor  : — 

Although  9'  re-hearing  before  the  same  judge  is  not  with- 
in the  express  terms  of  the  Act,  I  think  that  it  is  within 
the  spirit  and  principle  of  it ;  and  that  I  cannot,  consistently 
with  the  Lord  Chancellor's  construction  of  the  section,  re- 
hear the  motion. 


1849. 

In  re 
The  North 
OF  Enolahd 
Joint-stock 
Bahkihg  Co. 

Savdirsoit's 
Casi. 

Dec.  22nd. 


(a)  See  1  n.  <k  T.  486;  1  Mac.  &  G.  306. 
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Hall's  Case. 


July  isth.    rp 
a  widow  who,     X  HIS  was  the  appeal  of  John  Hall  against  the  decision 

trix  im?»Sdu-  ^^  *^®  Master,  placing  him  on  the  list  of  contributories  un- 
ary legatee  of     ^j^j.  ^jj^  following  circumstances : — 

her  late  hui-  ° 

bond,  was  enti-  Elizabeth  Outerston  was  the  widow  of  Andrew  Outerston, 

aBankinffCom-  who  was  a  holder  of  six  shares;  she  was  his  sole  executrix 

Sem  b*ydSdto  ^^^  residuary  legatee.     Probate  was  granted  to  her  of  her 

atruitee,  nre-  husband's  will;  she  employed  John  Hall,  as  a  friend,  to 

marrying  again,  receive  the  dividends  on  these  shares,  and  received  them 

The  trustee  did    .  r  i.  v  • 

not  ftiiai  the  re-  through  him. 

3^^^tU^*       She  afterwards  married  Robert  Taylor,  having  previously 

luent,  with  re-    to  the  marriage  assigned  the  shares  and  other  property  to 

nsrence  te  an 

aMignee  of  John  Hall  upon  trust,  to  receive  the  income  thereof,  and 

a  ihareholdeiv^  V^Y  *^^  shme  to  her,  to  her  separate  use,  with  usual  clauses 

^  dWid^d^*^  against  anticipation. 

eoroetimei  aign-       The  marriage  with  Mr.  Taylor  took  place  in  1842.   Notice 

**for  the  exfcu-  that  John  Hall  was  made  a  trustee  of  these  shares  appeared 

tator  Mintumet  ^  ^^^^  heen  given  to  the  Bank,  from  an  entry  thereof  made 

•'  (or  the  tnitte«t  in  one  of  the  Bank  books  as  follows : — 

of*'  [the  widow 
by  hir  widow's 

names]   There        "  John  Hall,  26,  Brandling-place,  is  appointed  trustee 

wai  an  entry  of  ox** 

the  aMignroent    bv  deed  of  23rd  of  March,  and  invested  with  the  entire 

in  the  books  of      *  i  » 

the  Oomwuiy.      Cvmtrol. 

but  it  did  not 

ai^fearbvwhoai  • 

iiotk*ofithad       Tlic  vew  of  the  date  of  the  deed  was  not  inserted  in 

bf*ngiTHi: — 

iiw«(»  that  the  the  entry«  and  there  was  no  evidence  to  shew  when  or 
was  |ti>»|teriy      ^X  whom  the  notice  was  given,  except  by  inference  from 

Uahihvv^^Vi       Tho  returns  to  the  registrr  office  were  very  irregular, 

%*  the  tuiae  «f 

theaMi|^we«it;biit.  en  »rpw>l  the  Lurii  i\jm(Hhtr  thimilit  Art  ifce  i^iiiHi re  was  inmUkignt  to  fat 
the  tmstt^  with  liahihty*  *»d  «i>lei^  the  Meim  %•  ssaad  enner  tSl  tihe  eftdal  waniyr  had  cfla- 
Mished  hit  <«se  in  a  <>mih  «f  Uw, 

VThei^  the  hahihty  m  rith<Y  a|«Aii  the  few*  |i)aM^  mi  the  lot  tr  «■  a  His^ii^  it  it  not  neoe«aiy 
^  the  eM««al  Manager  t<^  hhi^  MKh  strwi^er  %»  uiMfAead 
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and  it  was  not  until  after  the  stoppage  of  the  Bank  that 
the  name  of  John  Hall  was  returned  as  trustee  of  Elizabeth 
Outerston. 

It  only  came  out  in  the  progress  of  the  investigation  in 
the  Master's  office  that  Mrs.  Outerston  had  married  Robert 
Taylor.  In  the  Company's  books,  and  throughout  the  re- 
gistry returns,  she  was  called  Outerston,  whenever  she  was 
mentioned. 

The  clauses  of  the  deed  of  settlement  of  the  Company 
applicable  to  the  circumstances  of  the  case  were  the  fol- 
lowing:— 

Nos.  28,  29,  and  30,  set  out  in  Armstrong's  case,  1  De 
G.  &  S.,  pp.  566,  567;  No.  32,  set  out  in  Sandersons  case, 
ante,  p.  70. 

The  proceedings  between  Mr.  Hall  and  the  Bank  not 
having  been  according  to  these  provisions,  the  question 
was,  whether,  notwithstanding  their  irregularity,  John 
Hall  was,  as  regarded  the  Company,  a  member. 

The  first  dividend  warrant  signed  by  the  appellant  was 
as  follows: — 


1849. 


In  re 
Ths  North 
OF  England 
Joint-stock 
Banking  Co. 


Hall's 
Cass. 


"  Capital  Stock  Accoimt.  Dividend  Warrant. 

"  £2  9s.  6cL  Dividend  on  Six  Shares. 

"  The  North  of  England  Joint-stock  Banking  Company, 
pay  Self  or  bearer  21  9s,  6d,  being  a  dividend  of  Ss,  Sd. 
per  Share  on  the  paid-up  capital  stock  of  the  Company  in 
my  name,  for  the  year  ending  31st  December,  1841,  as 
declared  at  a  general  meeting  held  February,  1842. 

"  For  Andrew  Outerston's  Executors. 

"  John  Hall. 

"  Newcastle-upon-Tyne,  8th  March,  1842." 


The  subsequent  dividend  warrants  were  in  the  same 

VOL.  IIL  a  D.  G.  s. 
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Thi  North 
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Banking  Co. 


Hall's 
Casb. 


form,   with  the  following  changes   in  the  descriptions 
which  Mr.  Hall  prefixed  to  his  signature: — 

"  For  the  Executors  of  Andrew  Outerston — John  Hall.'* 

"  FortheExecutorsof  A.  Outerston  andSelf — John  Hall." 

"  For  A.  Outerston,  Executors — John  Hall.'' 

"  Elizabeth  Outerston's  Trustee — John  Hall.'' 

"  Per  pro.  Elizabeth  Outerston — John  Hall." 

"  For  Trustees  of  Mrs.  A.  Outerston  and  Self— John  Hall.'' 

"  Executors  of  the  late  Outerston — John  Hall." 

"  For  Elizabeth  Outerston,  Executor  of  the  late  Andrew 
Outerston — John  Hall." 


The  Master  retained  the  name  of  Mr.  Hall  upon  the  list, 
giving  the  following  reasons  in  writing  for  his  decision:— 

"  It  is  necessary,  first,  to  consider  the  relation  in  which 
Elizabeth  Outerston,  before  the  execution  of  the  deed  of 
trust,  stood  to  the  Company:  she  was  executrix  and  resi- 
duary legatee,  and  received  dividends  by  her  agent  for  se- 
veral years.  If  she  had  not  married,  and  had  continued  to 
receive  dividends,  it  would  have  been  doubtful  whether 
the  official  manager  ought  to  have  included  her  in  the  list 
in  her  own  right  or  as  executrix.  (See  the  case  of  ^rm- 
strong,  before  the  Lord  Chancellor,  on  appeal)  According 
to  the  Vice-Chancellor  Knight  Brace's  judgment  (a),  she 
could  be  included  only  as  executrix,  and  I  should  consider 
that  judgment  as  a  rule.  But,  by  her  own  act,  prior  to 
marrying,  she  dealt  with  these  shares  not  only  as  executrix, 
but  in  her  own  right, — she  assigned  these  shares,  as  her 
own  property,  to  Hall,  as  trustee  for  her.  If  Hall  and 
Elizabeth  had  complied  with  the  deed  of  settlement,  and 
he  had  been  duly  received  into  the  Company  as  a  trustee 


(a)  1  De  G.  <fe  S.  670. 
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for  her,  there  can  be  no  doubt  bat  that  he  must  have  been 
included  in  the  list,  because  the  terms  are  express  that  the 
Company  shall  look  only  to  the  trustee  (a),  and  not  to  the 
cestuis  que  trust  He  has  not  complied  with  these  terms ;  but 
has  he  not  so  acted  as  to  entitle  the  official  manager  to  say, 
'You  renounced  or  waived  observance  of  the  requisitions 
of  the  deed.  The  Company  also  renounced  or  waived  them. 
You  expressed  yourself  as  trustee  of  these  shares;  you 
claimed  and  received  dividends  as  such  trustee.  We  paid 
jou  dividends  as  such  trustee.  All  objections  which  might 
arise  firom  not  adopting  the  machinery  of  the  deed  are  re- 
moved by  your  and  our  conduct'  (See  2  Railway  Cases,  728, 
The  Cheltenham  Jk  Oreat  Western  Union  Railway  Company 
T.  Daniely  in  which  is  cited  The  Sheffield  Jk  Manchester  Rail- 
WLy  Company  v.  Woodcock,  7  Meeson  &  "Welsby,  583). 

*'  In  the  former  case,  LordDenman  says,  'I  think  the  point 
is  conclusively  settled  by  The  Sheffield  Jk  Manchester  Rail- 
way Company  v.  Woodcotk!  That  shews  that  all  difficulties 
that  may  arise  from  not  adopting  the  machinery  of  the 
Act  (the  private  Act)  are  got  over  by  the  conduct  of  parties 
▼ho  claim  to  be  placed  in  the  situation  of  proprietors,  and 
are  so  placed  accordingly.  In  this  case.  Hall's  conduct  is 
equivalent  to  a  claim  to  be  a  proprietor. 

'^  If  Hall  is  not  included  in  the  list,  no  one  else  can  be. 
It  is  clear  that  the  husband  Taylor  cannot  be,  for  the  shares 
▼ere  not  vested  in  Elizabeth  when  he  married  her.  It  is 
equally  clear  that  she  cannot  be  included.  I  reluctantly 
come  to  the  conclusion  that  I  must  include  John  Hall  as 
trustee  for  Elizabeth  Outerston.  He  is  so  described  in  the 
list 

"  25th  of  April,  1849.  "  J.  W.  Farrer." 


1849. 


In  rt 

Thb  Noeth 

ov  bxolavd 

joiitt-stook 

Bavkivo  Co. 


Hall's 
Cass. 


Mr.  Hattet,  in  support  of  the  motion  of  appeal,  contended 


(a)  See  the  12th  axtide  of  the  Deed  of  Settlement,  set  out  in  Feiv- 
^^•eoK,  1  Pe  G.  dp 8.  558. 
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that  Mr.  Taylor  and  his  wife,  or  one  of  them,  should  have 
been  on  the  list,  and  that  the  official  manager  ought  to 
have  brought  them  before  the  Master,  that  they  might  in- 
terplead with  the  appellant;  and  that,  at  all  events,  no 
case  was  made  out  against  the  appellant. 

Mr.  Bacon  and  Mr.  Headlam,  for  the  official  manager, 
were  stopped  by  the  Court 

The  Vice-Chancellob: — 

In  several  of  the  cases  which  have  occurred  under  the 
Act,  the  formalities  prescribed  by  the  deed  of  settlement 
had  not  been  observed,  but  had  been  waived  on  both 
sides.  This  appears  to  me  to  be  one  of  those  cases,  and  I 
think  Mr.  Hall's  name  must  remain  on  the  list  He  is, 
however,  in  my  opinion,  entitled  to  have  a  qualification  in- 
serted, restricting  his  liability  to  the  date  of  the  assignment; 
but,  as  he  does  not  seek  this  by  his  notice  of  motion,  he 
must  pay  the  costs. 


An  appeal  from  this  decision  was  heard  by  the  Lard 
Chancellor f  November  7,  1849,  and  was  ordered  to  stand 
over  to  enable  the  question  to  be  tried  at  law;  his  Lordship, 
however,  intimating  that  the  evidence  before  the  Court 
was  not  sufficient  to  make  the  appellant  liable  (a). 

(a)  See  Ex  parte  Hall,  1  H.  <fe  T.  681;  1  Mac.  <fe  G.  307. 
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1849. 
DoDOSON's  Case.  Thb  North 


TOF  Eholand 
HE  Master,  to  whom  the  winding-up  of  the  North  of   b^^^/^^'^co 

England  Joint-stock  Banking  Company  had  been  referred,      ^ 

inserted  the  name  of  Mr.  Dodgson  in  the  list  of  contribu-  one  hundred' 
tories,  for  100  shares,  without  adding  any  qualification.       loWhi OTTpar- 
This  was  a  motion  made  on  behalf  of  Mr.  Dodgson,  eel  by  a  broker, 

for  two  vendors, 

that  his  name  might  not  remain  on  the  list,  unless  with  a  of  fifty  shares 

!•/»      .•         !•     •■•         ■I*     1*   "Li'j.  X  •!_    X   X  each,  in  a  Joint- 

qualification  limitmg  his  liablity  as  a  contributory  to  a  g^ock  Company. 
period  subsequent  to  the  5th  of  December,  1846.  ^^^^«  °^  ^« 

*  *  '  shares  were 

Mr.  Dodgson,  in  the  beginning  of  the  month  of  Septem-  transferred  by 

ber,  1846,  purchased  100  shares  in  the  Company,  at  3L  per  the  vendors  to 

share.     Of  fifty  of  these  shares,  EUzabeth  Flintofi;  as  the  'J;,d^ih^Sr' 

executrix  of  David  Flintoff,  was  the  vendor,  and  Miss  Sum-  cjiase-money  of 

'         ^    ^  '  the  100  shares 

ner  was  the  vendor  of  the  remaining  fifty.  was  paid  to  the 

The  whole  100  shares  were  sold  to  Mr.  Dodgson  in  one  purchaser  was 

parcel  through  a  broker;  to  whom,  on  the  11th  of  the  same  ^^^  ^^^ 

month  of  September,  he  paid  3001,  the  purchase-money  for  proprietor  of  the 

'^  »        r  >  r  ^  •'   .        100  shares,  and 

all  the  shares.     At  the  same  time  he  and  Elizabeth  Flin-  his  name  was 

./•••J  xi»x/»/»/?\-  1       entered  accord- 

toff  Signed  an  agreement  for  a  transfer  of  five  snares  only  j^giy  j^  ^jj^ 
to  Mr.  Dodgson,  in  consideration  of  151  Wk^jy^W 

Mr.  Dodgson  was  accepted,  and  was  duly  entered  in  the  that  the  lOO 

shares  n)nxied 

Company's  books  as  the  proprietor  of  100  shares,  and  he  the  subject  of 
received  two  certificates,  dated  respectively  the  11th  of  ^dthaf^e 
December,  1846,  in  evidence  that  he  was  proprietor  of  whole  must  be 

^      '-  governed  by  the 

the  100  shares.  terms  of  the 

Five  of  the  shares,  belonging  to  the  executrix  of  David  of  the  five 
FlintoflT  were  transferred  to  Mr.  Dodgson  by  the  following  *^^J^„ 
deed,  which  was  executed  by  Elizabeth  Flintoff  and  Mr.  frauduienUy 

inducing  a  per- 
DodgSOn : —  son  to  become  a 

purchaser  of 
shares  in  a 

"This  indenture,  of  three  parts,  made  the  19  th  day  of  Company  may 

be  personally 
liable  to  him, 
but  they  cannot  be  considered  as  the  agents  of  the  body  of  shareholders  to  commit  a  fraud  of  this 
kind,  nor  is  sach  a  frand  a  valid  objection,  the  purchaser's  name  being  on  the  list  of  contributories. 
Observations  on  ScMdenon^t  can. — Observations  on  Morgan's  case. 
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is4n. 

In  »r 

The  North 

OK  Emjland 

Joint-stock 

Banking  Co. 


Hall's 
Case. 


that  Mr.  Taylor  and  his  wife 
been  on  the  list,  and  that 
have  brought  them  befon- 
terplead  with  the  appel' 
case  was  made  out  air:* ' 


■M 


Mr.  Bacon  and  ^' 
were  stopped  by  \ ' 

The  ViCE-Ci^* 
In  sevtM 

Act,  thr 

had  1! 

sidr- 

tlr: 


?]llza- 

■•:;trix  i.»f 
■  :i  I  lie  oountv 

m 

j-'iUj  of  Wigton, 
:'  tlie  second  part; 
unty  of  Newcastle- 
.  -.i-any  or  partnership 
-z:-5tock  Banking  Com- 
.:  --<*l:-  :hat  the  said  Elizabeth 
.    .  :if  rin  of  15/.  to  her  paid  by 
_-!.  :::'  c:  :r  before  the  sealing  and 
-^:Lii.  -nri  r»»ceipt  whereof  is  hereby 
._  ,r--^:>:.    ?*:M.  assigned,  and  trans- 
■r-    r-=--ir.j  i;-h  grant,  sell,  assign,  and 
-  4»^  I..i:itr:  3>iison.  his  executors,  ad- 
^    ^;  -fis-r:^-  1*1  :!:<«  five  shares  of  her  the 
_ .._  ' -..£  :r  i:i'i  u:  :he  capital  stock  of  the 
i^-    •'.«  -^lA*!*::  r.x  ii.  ':i:5  name  in  the  books 

.-.r'MiN  .xtiiTssc.  profits, proceeds,  bene- 

^  -u;.2fcr^    --  .v£t!i:  ::  :r  arisincr  from  the  said 
_    ..-      -a^.c:^-    :     !•  -  -   --to  the  said   Robert 
^      .  •;:*  >»  &»m  T-?:r:s.:;r?.  and  assigns,  from 
-    ,7«r   '^ir^r-T  :.   :he  covenants,  provisoes, 
^     .>   -.■":.'">  <:.:«i.*L:i*. c*.  r>K:ulaiions,  and  agree- 
. :.  *^v  a^'.  •   -•;  .vcrii-r'i  in  the  present  and  any 
^     .^     :.z^  :.-^  ?ii:s:?cir^  ieied  of  settlement  of  the 
: .  .:».'  st.£  ?4:*:f r:  Dodgson,  for  himself, 
^  ^'.  s.::n..:.>cri:  rs  ioth  covenant,  promise, 
^.    .   ^- .  1 " .;!  :''.'  ^5i-.«i  '£lLSir^:h  Flintoff,  her  execu- 
^ ..  -  s.-^--  »"^  i2'£  -r-.:!  :be  said  George  Burdis, 
.-.  •::   i^  idT-v.-iitritors.  and  assigns,  that 
:-    ."'i:.^^  >i-^-  ikiid  will,  from  time  to 
::i.>  wrp^r.i!:  i-  n^i»eot  of  the  said  shares 
%-..    !,:•:.  :r-'y  r^y  all  instalments  and 
•  ^  vif!  :c  i-fr^ifxer  to  become  due  there- 


•»* 


...    -  % 
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on,  and  also  perfonn,  fulfil,  and  keep  all  and  every  the  co- 
▼enants,  stipulations,  provisions,  and  regulations  contained 
in  the  deed  of  settlement  of  the  said  Company,  bearing 
date  the  14th  day  of  November,  1832,  and  also  all  other 
stipulations,  provisions,  and  regulations  for  the  time  being, 
affecting  or  intending  to  affect  holders  of  shares  in  the 
said  Company;  and  shall  and  will,  if  thereto  required  by 
the  directors,  either  expressly  or  by  a  general  regulation 
in  that  behalf,  execute  a  deed  of  covenant  (to  be  prepared 
by  the  directors  for  that  purpose)  to  and  with  the  trustees 
or  public  officer  of  the  Company,  on  the  part  of  him  the 
said  Robert  Dodgson,  his  executors,  administrators,  and 
assigns,  duly  to  observe  and  abide  by  all  the  stipulations, 
provisions,  and  regulations,  for  the  time  being  affecting 
or  intending  to  affect  holders  of  shares  in  the  said  Com- 
pany.    In  witness  whereof  &C." 


1849. 

In  re 
The  Nokth 
OF  Eholavo 

JOIHT-STOCK 

Bahkiito  Ck>. 


DODOSOV'fl 

Cabb. 


No  transfer  of  the  other  ninety-five  shares  was  ever 
executed. 

The  Company  stopped  payment  on  the  6th  of  March, 
1847,  before  Mr.  Dodgson  executed  the  Company's  deed 
of  settlement,  and  before  he  received  any  dividend. 

After  the  Bank  had  stopped  payment,  the  directors 
made  a  call  of  5L  per  share.  Mr.  Dodgson  thereupon  paid 
5002.  upon  his  100  shares. 

On  the  30th  of  November,  1848,  the  Master  charged 
with  the  winding  up  of  the  Company  made  a  call  of  302. 
per  share,  and  Mr.  Dodgson  was,  on  that  occasion,  allowed 
the  500Z.,  the  amount  of  the  call  made  on  him  by  the 
directors,  and  paid  a  further  sum  of  25002.  upon  his 
shares. 

On  the  30th  of  June,  1848,  Mr.  Dodgson  received  notice 
of  a  further  call  made  by  the  Master,  of  202.  per  share. 

Mr.  Dodgson  made  no  objection  to  his  being  placed  on 
the  list  of  contributories  by  the  Master,  until  the  month  of 
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July,  1849;  but,  on  the  7th  of  that  month,  he  first  saw 
a  report  in  the  newspapers  of  Sanderson's  case^  and,  on  the 
28th  of  the  same  month,  he  obtained  special  leave  of  the 
Court  (a)  to  give  notice  of  the  present  motion. 

Mr.  Daniel — On  the  authority  of  Sanderson's  case  (6), 
Mr.  Dodgson  ought  to  have  been  placed  on  the  list  of  con- 
tributories,  with  a  qualification  restraining  his  liability  to 
commence  on  the  5th  of  December,  1846.  His  liability 
cannot  be  carried  back  beyond  the  date  of  his  becoming  a 
shareholder.  By  the  "Winding-up  Act,  1848,  sect  92,  it  is 
enacted,  "  That  the  Master  shall,  subject  to  such  appeal  as 
herein  provided,  adjudicate  upon  and  determine  any  mat- 
ter in  contest  between  contributories  or  classes  of  contri- 
butories,  or  between  the  Company  and  any  individual 
contributories  or  classes  of  contributories,  which  may  be 
necessary  or  proper  to  be  determined,  in  order  to  the  com- 
plete winding  up  of  the  afiairs  of  the  Company/' 

The  object  of  this  action  is  to  exhaust  the  equities  of 
all  the  contributories  inter  se;  but  in  order  that  this  may 
be  done,  the  limit  as  to  time  of  Mr.  Dodgson's  liability 
should  be  fixed  at  the  time  when  the  list  of  contributories 
is  settled ;  and  the  persons  who  sold  the  shares  to  Mr.  Dodg- 
son should  be  upon  the  list  in  respect  of  those  shares,  to 
answer  all  the  liabilities  thereon  prior  to  the  5th  of  De- 
cember, 1846. 


(a)  By  the  Joint-fitock  Compa- 
nies Winding-up  Act,  1848,  s.  99, 
which  gives  the  right  of  appeal 
to  the  Court  from  the  proceed- 
ings before  the  Master,  it  is  pro- 
yided,  that,  except  on  special 
leaye  of  the  Court,  to  be  obtained 
on  motion  ex  parte,  or  on  notice, 
if  the  Court  shall  so  direct,  no 
such  appeal  shall  be  brought  af- 


ter the  expiration  of  fourteen 
days  after  the  order,  direction, 
report,  or  other  proceedings  com- 
plained of  shall  have  been  made 
or  shall  haye  taken  place  by  or 
before  the  Master,  or  after  ser- 
vice of  the  same  in  case  the  party 
complaining  shall  not  have  been 
present. 
(b)  See  ante,  p.  66. 
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The  Vicb-Chancbllor. — ^Was  section  92  of  the  Act  (a) 
brought  to  the  notice  of  the  Lord  Chancellor  in  Morgan's 
easel 

Mr.  DanieL — ^No.  There  remains  a  latent  litigation  till 
the  close  of  the  proceedings  in  that  case. 

The  Vice-Chancbllor. — In  Morgans  case  I  was  of  opin- 
ion, upon  the  evidence  of  facts  ultra  the  meeting,  that  every 
individual  partner  knew  of  the  transaction  with  Morgan, 
and  that,  under  the  particular  circumstances,  he  was  re- 
leased. 

Mr.  DanieL — Upon  the  fact«  before  the  Court  in  the 
present  case,  Mr.  Dodgson  is  liable  as  a  contributory  in 
respect  of  five  shares  only. 


1849. 

In  re 
The  North 
or  Ehglahd 
Joint-Stock 
Bavkiho  Co. 


DoDosozr's 
Casi. 


The  Vice-Chancellob  remarked,  that,  in  the  deed  of 
transfer  to  Mr.  Dodgson,  he  covenanted  with  the  vendor, 
and  also  with  the  public  officer  of  the  Company,  to  pay  all 
instalments  and  sums  of  money  then  due,  or  thereafter  to 
become  due,  in  respect  of  the  five  shares;  and  that,  in 
Sanderson's  casSy  if  the  same  circumstance  existed  there, 
it  had  not  been  called  to  his  attention :  if  it  had,  he  should, 
very  possibly,  have  disposed  of  that  matter  difierently. 

Mr.  Daniel, — ^Whatever  may  be  the  efi*ect  of  that  covenant 
as  to  the  five  shares,  as  to  the  ninety-five  shares  the  trans- 
action is  still  in  fieri,  and  it  remains  to  be  seen  whether  the 
contract  is  sucfi  as  this  Court  will  enforce  against  Mr. 
Dodgson.  He  submits  that  the  whole  transaction  is  fraudu- 
lent as  to  him,  and  that,  the  transaction  not  being  complete 
as  to  the  ninety-five  shares,  the  Court  ought  not,  upon  such 

(a)  The  clause  empowering  the  Master  to  decide  matters  in  contest 
between  classes  of  contributories. 
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^  ^^^'  ^      The  Vicb-Chancellor: — 

Th  ^V*'  h        ^^®  question  of  the  liability  to  creditors  is  not  before 
OF  Ehglahd    me  in  this  case.     The  question  before  me  is  merely  one  as 

JoiHT'STOCK 

Bahkino  Co.'  between  the  parties  themselves.  However  the  law  may 
Sakdbbsoh'b  b®  ^'^  *^  creditors,  I  apprehend  that,  as  between  the  parties 
Case.  themselves,  this  gentleman  is  only  liable  to  losses  from  the 
28th  of  January,  1847.  I  think  that  it  had  better  be  so  ex- 
pressed in  the  list  I  do  not  understand  this  point  to  have 
been  agitated  before  the  Master.  It  seems  to  me  that  Mr. 
Sanderson  contested  a  point  that  he  ought  not  to  have 
contested,  and  did  not  contest  the  only  point  which  it  was 
material  for  him  to  contest,  and  he  must  pay  the  costs  of 
this  motion. 

The  following  was  the  order: — 

^'  Let  the  name  of  James  Sanderson,  of  Ber- 
wick-upon-Tweed, Grocer,  remain  in  the 
list  of  contributories  of  the  North  of  Eng- 
land Joint-stock  Banking  Company,  as  a 
member  for  fifty  shares,  with  a  qualifica- 
tion that  the  said  James  Sanderson  is 
liable  only  as  a  contributory  of  the  said 
Company  subsequent  to  the  28th  day  of 
January,  1847;  and  let  the  said  James 
Sanderson  pay  unto  the  ofiScial  manager 
of  the  said  Company  his  costs  of  this 
application,  to  be  taxed  by  the  Taxing 
Master  of  this  Court  in  rotation"  (a). 


j^ov.  7th.  A  motion  by  way  of  appeal  from  this  decision,  was 
made  before  the  Lord-Chancellor  on  November  7th,  and 
refused,  on  the  ground  that  the  notice  was  not  within  the 
time  limited  by  the  Joint-stock  Companies  Winding-up 

(a)  See  DodgtorCt  case,  post,  p.  85. 
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the  instrument  should  be  referred  to  by  its  date ;  but  it 
must  be  added,  that  the  contract  as  to  the  ninety-five 
shares  is  of  the  same  description  as  that  in  respect  of  the 
five  shares. 

The  motion  was  refused,  without  costs, — ^the  costs  of  the 
official  manager  out  of  the  estate.  The  following  memo- 
randum was  directed  to  be  placed  opposite  to  Mr.  Dodgson's 
name  in  the  list  of  contributories : — 


1849. 

In  re 
Thi  North 
of  evqlahd 
J0111T-6TOCK 
Baxkiho  Co. 


DoXHMOir'B 

Case, 


"  That  Robert  Dodgson  was  not  an  original 
shareholder  in  the  Company ;  that  he  be- 
came so  for  these  100  shares  in  December, 
1846,  by  a  purchase  of  them  in  one  parcel, 
through  Jonathan  Drewry,  a  broker,  the 
shares  at  that  time  belonging,  as  to  fifty, 
to  the  executrix  of  Daniel  Flintoff,  and  as 
to  fifty,  to  Catherine  Sumner:  five  of  the 
shares  thus  purchased  together  were  com- 
prised in  a  deed  marked  A.,  dated  Decem- 
ber 19th,  1846,  the  terms  of  which  in- 
strument correctly  represent,  mutatis  mu- 
tandis, the  terms  of  contract  and  the  trans- 
action as  to  the  whole  100  shares. 
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1849. 


August  Ist, 


Atabtcriber  for 
■hares  in  a 
Company,  on 
terms  of  receiv- 
ing  8^  per  cent, 
on  his  subscrib- 
ed capital  in 
lieu  of  profits, 
baring  received 
a  dividend  on 
that  footing,  can- 
not  effectoally 
resist  being 
placed  on  Uie 
list  of  "  contri- 
butories  "  under 
the  Joint-stock 
Companies 
Winding-up 
Act,  1848,  on 
the  ground  that 
the  deed  of  set- 
tlement did  not 
authorise  the 
issue  of  such 
preference 
shares. 


In  the  Matter  of  The  Vale  op  Neath  and  South  Walk 

Brewery  Company; 

▲HD 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Acts,  1848  &  1849. 

Hitchcock's  Case. 

JL  HIS  was  a  motion  by  way  of  appeal  from  the  decision 
of  Master  Brcmghamy  placing  upon  the  list  of  contributo- 
ries  to  the  above  Company  the  name  of  the  appellant,  Mr. 
F.  M.  Hitchcock,  for  six  shares. 

Mr.  Hitchcock  had  been,  previously  to  the  month  of 
August,  1841,  living  at  South  Molton,  which  is  many  miles 
distant  from  Neath,  and  was  wholly  unacquainted  with 
The  Vale  of  Neath  and  South  Wales  Brewery  Company, 
or  with  any'person  connected  therewith;  but  in  that  month 
he  read  the  following  advertisement  in  the  Times  news- 
paper:— 

"Vale  of  Neath  and  South  Wales  Brewery. 

"  Capital,  125,OOOZ.  in  6250  Shares  of  20/L  each. 

"Dividends  payable  10th  April  and  10th  October. — 

"  Deposit,  2Z.  per  Share. 

"  Directors. 


Joseph  Stanscomb,  Esq., 
William  Brunton,  Esq., 
W.  H.  Buckland,  Esq., 


Geo.  Walters,  Esq., 
John  W.  Little,  Esq., 
Joseph  Rusher,  Esq. 


"  The  increasing  demand  for  the  Vale  of  Neath  Ale  and 
Porter,  both  for  home  consumption  and  export,  induces 
the  directors  to  make  a  further  issue  of  shares  in  addition 
to  the  present  subscribed  capital  of  90,000t 

"  Subscribers  for  shares  may  either  participate  in  the 
current  profits  rateably  with  the  original  shareholders,  or 
take  a  fixed  and  limited  dividend  of  eight  per  cent  per 
annum ;  the  option  to  be  signified  at  the  time  of  subscrib- 
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ing.     The  deposit  of  2L  per  share  to  be  paid  on  allotment ;         1849. 
the  remaining  amount  of  182.  per  share  may  be  paid        jn  re 

promptly,  or  by  three  equal  inst^ments  at  intervals  of  ^n^Jh  ah©' 

three  months:  subscribers  to  be  entitled  to  the  benefit  of  South  Wales 

Brewsbt  Co. 

dividends  from  the  time  of  payment   Information  relative         

to  the  trade  and  prospects  of  the  concern  will  be  furnished        oasb. 
by  the  directors  at  the  Vale  of  Neath  Brewery,  Neath, 
Glamorganshire,  to  whom  appUcations  for  shares  may  be 
made,  or  to  Mr.  G.  W.  W.  Mason,  33,  Bucklersbury,  Lon- 
don." 

Upon  reading  this  advertisement,  the  appellant  was  in- 
duced to  apply  for  shares,  which  he  accordingly  did,  re- 
mitting the  amount  in  two  letters,  one  being  as  follows: — 

"  South  Molton,  October  9,  1841. 

"  To  the  Directors  of  the  Vale  of  Neath  and  South  Wales 

Brewery  Company. 

"  Gentlemen, — I  beg  to  inclose  the  remaining  half  of  the 
lOL  Bank  of  England  note  sent  you,  as  well  as  the  following 
half  notes  [their  numbers  were  specified],  being  the  full 
amount  of  five  shares  in  your  concern.  By  writing  by  re- 
turn of  post,  acknowledging  the  inclosed,  the  remaining  half 
notes  shall  be  sent  I  should  here  remark,  that  I  determine 
on  receiving  eight  per  cent  per  annum,  in  preference  to 
the  fluctuating  interest.         "  Yours,  respectfully, 

"  F.  M.  Hitchcock." 

He  remitted  the  other  halves  of  the  notes;  and,  on  the 
12th  of  October,  1841,  he  received  from  the  secretary  of  the 
Company  the  following  scrip  certificate  for  five  shares: — 

"  Vale  of  Neath  and  South  Wales  Brewery  Company. 

"  Capital,  1 25,000Z.,  in  6250  Shares  of  20Z.  each. 

«  Five  shares,  Nos.  3720  to  3724.  lOOZ.  paid.  Folio  125. 
The  holder  of  this  certificate,  being  duly  registered  in  the 
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1849.  books  of  the  above  Company  as  the  proprietor  of  the  shares 

In  rt  numbered  3720  to  3724,  is  entitled  to  all  the  profits  and 

nLth  akd'  advantages  arising  therefrom,  agreeably  with  the  rules  and 

Bwnw  Ca  regulations  of  the  said  Company's  deed  of  settlement    In 

witness  whereof,  we,  three  of  the  directors  of  the  above 

0a8i.  Company,  have  hereunto  set  our  hands  this  11th  of  Octo- 
ber, 1841. 

"  Registered  at  NeatL 

"  W.  Brunton, 

"  J.  Stanscomb, 

"  J.  RUSHEB, 

"  W.  LowTHEB,  Secretary. 


I 


Directors. 


At  the  time  of  taking  the  shares,  the  appellant  had  no 
knowledge  whatever  as  to  the  truth  of  the  allegation  in 
the  advertisement,  that  there  was  a  subscribed  capital  of 
90,000/L,  and  which  was  now  alleged  to  have  been  wholly 
incorrect  It  appeared  that  there  had  been  a  report  pre- 
sented to  the  first  annual  meeting  of  the  Company,  in  which 
the  directors  had  suggested  that  shares  should  be  issued  at 
a  fixed  and  limited  dividend  of  9L  per  cent;  and  that  the 
report  was  confirmed  at  the  annual  meeting  of  the  Com- 
pany, held  on  the  12th  of  May,  1841. 

In  the  month  of  February,  1842,  an  additional  share 
was  forwarded  to  the  appellant,  by  the  secretary,  with  an 
intimation  that  he  could  have  it  at  a  discount  of  51L  He 
remitted  the  proposed  amount  to  the  secretary,  and  re- 
ceived a  scrip  certificate  in  the  terms  before  mentioned. 

In  October,  1842,  he  received  from  the  secretary  a  cheque 
on  the  Company's  bankers  for  8£  8a  8d,  for  one  year's 
interest  at  8JL  per  cent,  less  a  few  shillingsi 

lU  still  held  the  shares,  but  contended,  that  he  had 
been  induced  by  fraud  to  take  them;  inasmuch  as  he  was 
wholly  unacquiunted  with  the  concerns  of  the  Company, 
and  tiH>k  th1^m  on  the  faith  of  the  statement^  that  90,0002. 
had  been  subscribed. 
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There  appeared  to  be  no  power  in  the  deed  of  settle-        1849. 
ment  to  allot  shares  bearing  a  fixed  rate  of  interest  /»  ^ 

Thb  Valb  ov 
Nkath  amj> 

Mr.  Bacon  and  Mr.ToUeVy  for  the  appellant — ^The  trans-  South  Walw 

action  was  ill^al,  and  the  appellant  could  never  have         

enforced  it  He  was  entitled  to  nothing,  nor  had  he  '^^T'" 
any  legal  right  or  benefit  as  a  shareholder.  He  cannot, 
therefore,  be  held  liable.  There  was  no  deed  of  transfer 
ever  executed.  There  was  merely  a  contract  entered  into 
under  a  misapprehension,  and  therefore  one  of  which  the 
Court  will  not,  in  the  exercise  of  its  discretionary  jurisdic- 
tion, enforce  a  specific  performance. 

Mr.  J.  H.  TerreU,  for  the  official  manager,  was  not 
called  upon. 

The  Yicb-Chancbllob: — 

Assuming  that  the  deed  of  settlement  did  not  authorise 
the  issue  of  preference  "  shares,  it  is  not  competentto  Mr. 
Hitchcock  for  any  effectual  purpose  to  allege  that  he  is  not 
a  contributory.     I  think  he  ought  to  remain  on  the  list 

The  motion  was  refused,  with  costs. 
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1849. 

_    ^*  '^  Richmond's  Executors'  Cask 

T0I  Valb  of  p_. 

Sooth  Walis  -*-  HIS  was  a  motion  by  way  of  appeal  from  the  decision 

BftBwiET  Co.  q£  ^jjg  Master  placing  upon  the  list  of  contributories  the 

Aug,  4th.  executors  of  a  Mr.  James  Richmond.    It  appeared  that 

inlfw^  Mr.  Richmond  was,  in  July,  1842,  the  holder  of  thirty 

w"CIIi  shares  in  the  Company,  and  that,  on  the  11th  of  July, 

of  the  directon.  1842,  he  transferred  them  to  Mr.  Buckland,  one  of  the  di- 

throngfa  whom  rectors,  by  whom  they  were,  on  the  same  day,  transferred 

fe^hlTn'fl!'  to  the  Company. 

tice  that  the  The  material  facts  relating  to  the  constitution  of  the 

purchoM  WM 

made  by  the  Company  are  stated  in  Morgans  case  and  HMwey's  casSy 

▼lew  of  TeeUng  ^^^^^e,  Vol.  I,  p.  750  and  p.  777. 

gwihwet in^the  rpij^  substantial  question  was,  within  which  of  those 

whom  the  dl-  authorities  the  circumstances  of  the  present  case  brought 

rector  tmmfer* 

red  them  on  the  it.     The  evidence  left  the  facts  in  some  degree  of  obscurity, 

which  oiy  were  o^ing  to  the  circumstance  of  Mr.  Richmond  and  his  soli- 

Wm ''"The  deed  ^^^''  ^''  Fyson,  through  whom  the  negotiations  relating 

of  setUwncnt  to  the  transfer  had  taken  place,  having  both  died.    The 

1m  Uic  nurchuM  shares  had  been  regularly  assigned  by  deed,  executed  by 

("m*»mny :— ^*  Mr.  Richmond,  to  Mr.  Buckland,  in  whose  name  they  were 

•hiwiiilld^^^  registered,  in  the  same  way  as  if  he  had  been  a  stranger, 

properly  pincod  Tho  consideration,  however,  was  paid  by  a  note  of  hand  of 

oiithelUtof  .1      />•                     •        1       /•  11       •         /• 

ooiitrlhutoriim,  tho  Company,  m  the  following  form: — 

iiiidvrthe  Johit- 
iitook  ()oin|Niulea 

Aio  111^11.  "  ^^^"^^^                           ^^^  ^^  ^^*^  Brewery,  Neath, 

though  aeveii  "July  11th,  1842. 

041  ■iiioe  the  '*  Eighteen  months  after  date,  we  promise  to  pay  to  Mr. 

I!l!d*  wimlJJi**  •^'^"^^**  Richmond  or  order,  the  sum  of  Six  Hundred  Pounds, 

uitmiMUuiied  vaUio  roceived. 

during  the 

whiile  Interval.  **  bor  the  Vale  of  Neath  and  South  Wales  Brewery 

/NUmA/s  ill  a  a 

Mumhf,  *v.  ^  'ojnimuy.                                           « W.  H.  Bucklahd." 

M'ihhI  v.  Hit¥h 

Ilte.i'1.  **  *Pl«>»r««i.  that,  previously  to  the  transfer,  Mr.  Fyson 

UiwUiM.  hud  Ik'oh  in  cimtmunication  with  Mr.  Buckland  and  ano- 
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ther  director,  named  Rusher,  on  the  subject  of  the  shares,  1849. 

and  that,  in  a  letter  from  Mr.  Fyson  to  Mr.  Buckland,  j^re 

dated  June,  1842,  there  was  the  following  passage :— "  Mr.  ^^^h'Tkd' 

Rusher  promised  me,  some  months  ago,  that  Mr.  Rich-  ^cthWaiw 


mond's  shares  should  be  taken  off  his  hands  at  par.     If 
this  be  not  done  forthwith,  I  shall  advise  his  calling  a  meet-     ezbcvtoL* 
ing  of  the  shareholders,  insisting  on  a  thorough  investiga-         ^^'"^ 
tion  of  the  affairs  of  the  brewery." 

In  support  of  the  claim  of  the  official  manager  before  the 
Master,  to  place  the  appellants  on  the  list,  Mr.  Rusher  was 
produced  as  a  witness.  He  was  objected  to,  on  the  voir 
dire,  on  behalf  of  the  appellants,  on  the  ground  of  inter- 
est The  Master,  however,  permitted  him  to  be  examined; 
and  he  deposed,  that,  to  the  best  of  his  recollection,  Mr. 
Richmond  came  to  Neath  about  May  or  June,  and  was 
there  for  several  days,  but  that  the  deponent  never  recol- 
lected speaking  to  him  with  reference  to  the  shares.  Mr. 
Rusher,  however,  stated,  that  he  finally  agreed  with  Mr. 
Fyson,  that  Mr.  Richmond's  shares  should  be  purchased  by 
the  Company,  and  that  Mr.  Fyson  urged  the  Company's  ac- 
ceptance of  them,  and  agreed  upon  the  terms.  The  Master 
considered,  that,  on  the  evidence  of  Mr.  Rusher,  it  was  clear 
that  the  sale  was  to  the  Company,  and  that  the  appellants 
must  be  on  the  list 

'M.T.Lloyd  and  Mr,  Roxburgh^  in  support  of  the  motion. — 
Mr.  Rusher's  evidence  is  inadmissible,  on  the  ground  of 
interest:  Munday  v.  Ouyer  (a).  [The  Vice-Ghancellor. — It 
was  stated  to  me  in  another  case  (6),  that  Sir  James  Wig- 
ram  had  taken  a  different  view  of  the  Act  6  &  7  Vict  c.  85, 
from  that  which  I  have  taken  (c).  I  was  not  then,  nor  am 
I  now  satisfied  of  this.  The  expression  which  I  believe  I 
used  was,  that  when  two  defendants  have  exactly  the  same 
case  and  the  same  interest,  I  would  not  be  the  first  Judge 

(a)  1  De  G.  d^  8.  182.  {b)  See  CarringUm  v.  Pelly  post. 

(<;)  See  Wood  v.  Rotodiffty  6  Hare,  183. 
VOL.  IIL  H  D.  0.  S. 
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1849.        to  hold  that  one  might  be  examined  on  behalf  of  the  other.] 

j^  ^  Assuming  the  evidence  to  be  admissible,  the  circumistanoe 
Thi  Valb  of  ^Jji^^  j[j.^  Rusher  is  proving  his  own  case  by  it,  must  be  a 
South  Walu  serious  objection  to  its  credit     But  even  if  the  evidence 

'    were  admitted,  and  credit  given  to  it,  it  does  not  bring  home 

l^^jj^^    to  Mr.  Richmond  notice  that  the  purchase  was  made  on  be* 

Ca«i.  half  of  the  Company.  To  fix  him  with  this  notice,  the 
evidence  ought  to  be  distinct,  whereas  Mr.  Rusher's  testi- 
mony is  quite  reconcUeable  with  the  existence  of  an  under- 
standing that  the  Company  should  find  a  purchaser,  and 
with  the  fact  of  the  agreement  ultimately  entered  into 
having  been  a  contract  for  a  purchase  by  Mr.  Buckland 
personally,  in  the  form  in  which  it  was  actually  completed 
Assimiing  this  to  have  been  the  understanding,  the  caae 
would  be  undistinguishable  from  HoUwej/s  (a).  It  differs 
entirely  from  Morgcun'a  case  (6) ;  for,  there,  notice  was  not 
and  could  not  be  disputed;  and  moreover,  because  the 
transfer  in  that  case  to  Mr.  Buckland  had  never  been  fo^ 
mally  completed,  there  having  been  no  certificate  of  regb- 
tration  in  Mr.  Buckland's  name. 

The  yiCE-CHANGELLO&. — It  scems  to  me  a  just  inference 
frt)m  the  evidence,  that,  with  Mr.  Richmond's  knowledge^ 
Mr.  Buckland  acquired  the  shares  in  question  with  the 
intention  of  vesting  them  in  the  Company.  I  only  desire 
to  hear  the  respondent  as  to  the  alleged  difference  between 
this  case  and  Morgan's^  as  to  the  completion  of  the  transfer 

• 

Mr.  Russell  and  Mr.  TerreU  stated,  that  in  Morgan's  ctue 
the  form  of  transfer  was  exactly  the  same  as  in  the  present 
case. 

The  Vice-Chancbllor  said,  that  if  that  were  so,  it  would, 
in  his  opinion,  be  inconsistent  with  Morgan's  ogm^  to  hold 
that  Mr.  Richmond  was  relieved,  and  treat  the  question 

(a)  1  De  0.  «fc  S.  777.  (b)  1  DeQ.  &  S.  760. 
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as  one  between  Mr.  Backland  and  the  Company,  a  view        1849. 
vhich,  independently  of  that  authority,  his  Honor  would,        /»  re 

80  far  as  he  had  at  present  heard  the  case,  have  been  ^^th^amT 

disposed  to  take.     He  thought  the  case  one  of  hardship,  ^^'^  ^^Jf 

as  the  Lard  ChanoeUar  appeared  to  have  considered  Mr.         

w-    ,  RiOBMOHB'a 

Morgan  a  Ex»outob8' 


Case, 


The  motion  was  refused,  without  costs,  (the  official 
manager's  to  come  out  of  the  estate,)  and  with  leave  for 
the  appellants'  counsel  to  speak  to  the  matter  again,  if 
they  should  discover  any  substantial  difference  in  the  forms 
of  the  deeds  of  transfer  in  this  and  in  Morgans  case.  The 
€ase  was  not  again  mentioned 


In  the  Matter  of  The  Ltvsbpool  and  Manchester  Saw   Augtut^ik, 
Mills  and  Timber  Joint-stock  Company; 

AHD 

In  the  Matter  of  The  Joint-stock  Companies  Winding-ttp 

Act,  1848. 

Holt's  Case. 

iVlR.  HOLT  was,  in  February,  1849,  served  with  notice.  Leave  given  to 
imder  the  provisions  of  the  Winding-up  Act,  1848,  that  his  pSiiS»i% 
name  had  been  placed  upon  the  list  of  contributories  by  the  *?  **f.  P^*^  ^^ 

,11,  the  lut  of  con- 

official  manager,  and  that  the  Master  would,  on  the  1st  of  tribntones  after 

Harch,  proceed  to  settle  the  list  underwroMad- 

Mr.  Holt  had,  some  time  previously,  sold  his  shares,  and  ^\l^^ 

was  erroneously  informed,  that,  on  this  account,  he  need  *^«  *»™«  *P* 

.  pointed  for  that 

&ot  attend  to  the  notice.  purpoM  by  the 

The  78th  section  of  the  Winding-up  Act,  1848,  provides,  el^' 
"That  notice  in  writing  shall  be  given  to  every  person  in- 
cluded in  or  proposed  to  be  specially  excluded  from  the 
list  of  contributories,  or  in  any  variation  therein  or  addi- 
tion thereto,  as  aforesaid,  before  the  same  shall  be  settled 
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1849.        by  the  Master,  thereby  notifying  that  such  person  is  in- 

/h  re        eluded  in  or  excluded  from  the  list;  and,  if  included,  then 

F^^AKD  Mah-  ^  ^^*  character  and  for  what  number  of  shares,  and  of 

0HI8TER  Saw   what  amount,  or  for  what  other  interest  such  person  is  so 

Mills  avd 

TiMBBB  Joint-  included;  and  that,  if  no  cause  shall  be  shewn  to  the  con- 
_f_  ^'     trary,  to  the  satisfaction  of  the  Master,  by  a  day  to  be 

Holt's  Case,  fixed  by  the  Master,  and  to  be  specified  in  such  notice, 
the  list  shall  not,  as  to  every  person  failing  or  n^lecting 
to  shew  cause  within  the  time  to  be  so  fixed,  be  afterwards 
disputed,  without  leave  of  the  Court  first  obtained." 


Mr.  R.  W.  E,  Forster^  on  behalf  of  Mr.  Holt^  now  moved 
for  leave  for  him  to  go  in  before  the  Master  and  dispute 
his  liability  to  be  placed  upon  the  list  In  support  of  the 
motion,  a  case  of  Ex  parte  Ashbumer  was  cited,  which  was 
heard  before  his  Honor  on  June  21st,  and  in  which  a 
similar  order  had  been  made,  the  application  being  un- 
opposed. The  note  to  Hawthorn's  case  (a)  was  also  referred 
to,  as  shewing,  that,  upon  the  merits  of  his  case,  Mr.  Holt 
was  entitled  to  be  excluded  from  the  list 

Mr.  FotteUy  for  the  official  manager,  opposed  the  appU- 
cation. 

The  Vicb-Chanckllob  gave  Mr.  Holt  liberty  to  go  be- 
fore the  Master,  on  his  paying  the  costs  of  the  application, 
and  upon  the  terms  of  his  prosecuting  his  claim  to  be  ex- 
empted on  or  before  November  1 6tL 

(a)  1  Dc  G.  A  &  57a 
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1849. 

Ex  parte  Wolesey, 

In  the  Matter  of  The  Great  Western  Railway  Company     August  7th. 

OF  Bengal; 

▲VD 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Act,  1848. 

X  HE  only  question  raised  on  this  petition,  which  sought  Foimal  ierrice 
the  usual  order  for  winding  up  the  above  Company,  was  as  fo/idiSS^up 
to  the  necessity  of  formal  service  upon  the  secretary.     By  *  Company 

''  ...  J  J    upon  a  Mcre- 

the  affidavit  in  support  of  the  petition  it  appeared  that  the  ^^^i*  BM  not 

....  .  .         requisite,  where 

secretary  was  present  at  a  meeting  at  which  the  petition  the  secietaiy 
was  agreed  to,  and  he  appeared  by  counsel  at  the  hearing  of  XTSTpL 
the  petition  and  consented  to  it    But  the  Registrar  would  "«»J^tion  of  the 

*  ^  ^  petition  was 

not  draw  up  the  order  without  the  attention  of  the  Court  agreed  to,  and 

being  drawn  to  the  want  of  formal  service.  ^unsei  to  con- 

sent to  it  at  the 
hearing. 

Mr.  T.  H.  Terrell  supported  the  petition. 

The  Vicb-Chancellor  held  formal  service  to  be  unne- 
cessary under  the  particular  circumstances. 

See  In  re  The  Tring^  Reading,  and  Basingstoke  BaUway  dympany, 
mnte,  p.  10 ;  and  Ex  parte  Dale,  In  re  The  Trent  Valley  and  Chester  and 
HUyhead  Ctmtinuatian  Railway  Company y  ante,  p.  II. 
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^ov.3rd,     In  the  Matter  of  Thb  Direct  London  and  Exeter  RAiir- 

WAY  Company; 

AND 

In  the  Matter  of  The  Joint-stock  Companies  Windino-up 

Act,  1848. 

Hollinsworth's  Case. 

The  directon  of  JL  HIS  was  a  motion,  by  way  of  appeal,  to  discharge  an 
Kgirtered  RaQ-  Order  of  Mr.  Brougham  (the  Master  charged  with  the  wind- 
Mid  toMfiSws  ^^8  ^P  ^^  *^®  above  Company),  directing  that  the  appellant8» 
employed  by  the  Nathaniel  Hollingsworth,  Charles  Rich  Tyerman,  and  John 

Company  a  fmn 

of  money  in  re-  Johnston,  or  one  of  them,  should  forthwith,  or  on  or  be- 

bmof Goeto,  ^^^^  *^®  ^^^  ^*y  ^f  November  then  next,  at  No.  4,  Sam- 

A^ddKliSd!  ^'^^  Court,  Basinghall-street,  in  the  City  of  London,  pay 

and  which,  to  William  Charles  Wryght,  the  official  manager  of  the  Com- 

leU  ahort  of  the'  pany,  the  sum  of  54U  1^.,  being  the  balance  in  their  hands 

J^i^^wM  ^  respect  of  the  affieiirs  of  the  Company.     The  order  was  ex- 

dauned  by  the  pressed  to  be  without  prejudice  to  any  question  between 

aangneei  of  an-   ^  ^  r    .f  .^   i 

other  iolicitor,     the  parties  or  any  other  parties  in  this  matter. 

who  ^liil  acted  •» 

jointly  with  the      The  appellants,  who  practised  as  solicitors,  were  ap- 

f  • 

iro^*of  wrt^  pointed  solicitors  to  the  Company,  to  act  jointly  with  David 

SSSdS^^  'a  ^^^^  Columbine,  who  had  previously  been  the  Company's 

wii;  and  the  solicitor.     They  prepared    the    necessary  parliamentaiy 

ioiicitors  ai«o  Contract,  gave  the  requisite  notices,  prepared  the  book  of 

^^^  reference  for  the  whole  line   from  London  to  Exeter,  and 

fubMqucmt  made  the  requisite  deposits  at  the  parliamentary  offices 
irreipectiveiy  of  and  at  thc  offices  of  the  clerks  of  the  peace  of  the  several 

that  the  balance  counties  through  which  the  line  passed.   They  also  trans- 

h^^of  A?*  ^^^^^  various  other  professional  matters  for  the  Company 

aolidton  as  during  such  joint  solicitorship. 

"agenUortnw-         Tk      •         i.  /•   i 

teea"  for  the  During  the  progress  of  those  proceedings  the  provisional 

toS^TjJiriSiiV  committee  paid  to  the  appellants  5001  on  the  20th  day  of 
ir^der  Sr  November,  and  to  Mr.  Columbine  5001  on  the  27th  day  of 

60th  section  of 

the  Winding-up  Act  of  1848,  to  direct  it  to  be  paid  to  the  official  manager. 
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November,  and  those  sums  were  entered  in  the  books  of       1849. 
the  Company  ss  payments  to  the  solicitors  jointly.  /»  re 

The  provisional  directors  having  called  a  meeting  of  the  i^Jdoh^uto 

shareholders  for  the  15th  of  December,  1845,  expressed  „  Exbtkb 

.  .  ....  Railway  Co. 

their  anxiety  to  ascertain  and  pay  all  the  liabilities  of  the        

Company  prior  to  such  meeting,  and  applied  to  the  appel-  worth's  Oabb. 
lants  for  the  accounts  of  the  joint  solicitors.  They  were 
informed,  however,  that  it  was  impossible  to  prepare  the 
account  on  such  short  notice;  and  it  having  been  conse- 
quently arranged  that  an  estimate  should  be  given,  they 
informed  the  provisional  directors  that  the  amount  of  the 
whole  would  not  be  less  than  6000Z.  On  the  12th  of  De- 
cember, 1845,  the  provisional  directors  paid  the  appellants 
4000L,  making,  with  the  5001,  previously  paid,  4500i,  for 
which  a  receipt  was  given  in  the  following  form: — 

"  1 2th  December,  1845. 
"  Received  of  the  Provisional  Directors  of  The  Direct 
London  and  Exeter  Railway  Company,  4500/.  in  part  pay- 
ment of  the  joint  account  of  Mr.  Columbine  and  ourselves, 
as  solicitors  to  the  Company. 

"  ^^4500. 

"  Stokes,  Hollinosworth,  Tyerman,  &  Johnston.'' 

When  the  payment  was  made,  it  was  distinctly  stated  to 
be  made  subject  to  an  investigation  of  the  bill  when  deli- 
vered. 

On  the  15th  of  December  the  provisional  directors  paid 
the  appellants  a  further  sum  of  1750Z.,  of  which  lOOOt  was 
a  payment  on  account  of  the  solicitors'  joint  costs,  the  re- 
maining 750/.  being  added  to  be  applied  towards  discharg- 
ing the  bills  of  various  country  agents. 

On  the  27th  day  of  December,  1845,  the  provisional  di- 
rectors informed  the  appellants  that  they  had  empowered 
Mr.  Rooper,  of  the  firm  of  Rooper,  Birch,  &  Ingram,  so- 
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1849.        licitors,  to  investigate  and  settle  the  claims  of  the  country 

In  re        agents,  and  requested  the  appellants  to  return  the  7501, 

IioKiwH*ATO    ^^^'^^  was  accordingly  done.    The  directors  also  proposed 

BxETEB       that  Mr.  Rooper  should  tax  the  appellants'  bill,  to  which 

proposition  they  agreed.      The  bill  being  completed  was 

worth's  Case.  ^7  desire  of  the  provisional  directors  delivered  to  Mr.  Roo- 
per. The  amount  was  5253Z.  7«.  Ile2.,  and  it  was  headed, 
''  The  Direct  London  and  Exeter  Railway  Company  to  D. 
E.  Columbine,  and  Stokes,  Hollingsworth,  Tyerman,  & 
Johnston." 

Mr.  Rooper  went  through  the  charges  in  the  bill,  and  re- 
ported that  they  were  fair  and  reasonable,  and  that  he 
could  not  take  off  anything  from  the  total  amount. 

Sometime  afterwards  Mr.  Columbine  delivered  his 
charges  against  the  Company  during  the  periods  of  the 
joint  solicitorship,  amounting  to  8572.  8«.  Id. 

The  appellants  paid  Mr.  Columbine  the  agreed  amount 
of  his  proportion  of  the  profit  of  the  joint  bill,  and  about 
the  same  time  Mr.  Columbine  gave  them  notice  not  to  part 
with  the  difference  in  their  hands  between  their  bill  and  the 
6000Z.  paid,  and  he  also  gave  them  notice  that  he  should 
hold  them  accountable  for  having  returned  the  760Z. 

The  appellants  stated,  that  after  their  bill  had  been  deli- 
vered and  agreed  to,  they  were  called  on  to  pay  sundry 
charges  for  advertising,  printing,  and  agency,  incurred 
during  the  period  embraced  by  it,  which  they  had  been 
unable  to  obtain  in  time  to  include  in  the  bill,  and  which 
amounted  to  5052.  Ws.  Ic2.,  leaving  only  541^  I9.,  and  no 
more,  available  for  Mr.  Columbine  out  of  the  60002L  paid 
to  the  joint  solicitors. 

The  appellants  further  stated,  that,  during  the  years 
1847  and  1848,  they  were  employed  by  the  Company  in  a 
variety  of  matters  as  their  sole  solicitors,  Mr.  Columbine's 
connexion  with  the  Company  having  ceased  in  the  month 
of  December,  1845,  and  that  their  bills  of  costs  for  several 
of  such  matters  were,  in  January  1848,  delivered,  taxed, 
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and  paid  by  specific  cheques,  but  that  certain  costs  and  dis-  1849. 
bursements,  which  they  specified,  still  remained  owing  and  /«  r^ 
unpaid  to  them.  ?"  ^'*«» 

These   costs  were  incurred  in  defending  an  action  of 
Wcniner  y.  8hairp,  brought  by  a  shareholder  in  the  Com- 
pany against  four  of  the  provisional  directors,  to  recoyer  nom^^Cho^ 
back  his  deposit,  and  in  prosecuting  a  suit  in  Chancery  of 
BeS  Y.  Lord  Meakoroughy  instituted  for  effecting  several 
objects,  the  principal  of  which  were,  the  recovering  from 
the  defaulting  members  of  the  provisional  committee  the 
deposits  on  the  shares  agreed  to  be  taken  by  them,  and  re- 
covering from  a  sub-committee  of  the  Company,  called  the 
finance  committee,  sums  spent  by  them  in  the  purchase  of 
shares  or  otherwise  unaccounted  for;  and  that  the  total 
amount  of  costs  and  payments  due  and  owing  to  them 
from  the  Company  and  its  provisional  committee  was 
7341 16&  lid     One  of  the  appellants  also  deposed,  that 
the  appellants  had  been  instructed  by  the  provisional  di- 
rectors to  pay  themselves  what  was  owing  to  them  out  of 
soch  part,  if  any,  of  the  sum  of  60002L  as  might  remain  in 
their  hands  after  meeting  the  claim  of  Mr.  Columbine. 

Mr.  Columbine  had  become  bankrupt,  and  his  assignees 
had  applied  to  the  appellants  in  respect  of  his  claim,  and 
had  not  abandoned  it 

On  behalf  of  the  appellants  it  was  also  stated,  that,  in 
the  event  of  Mr.  Columbine  or  his  assignees  succeeding  in 
establishing  any  part  of  his  claim,  the  appellants,  as  joint 
solicitors  with  him,  would  be  entitled  to  a  proportionate 
part  of  the  profits  arising  therefrom. 

The  Master  considered  the  appellants  not  entitled  to 
charge  these  costs  against  the  Company,  and  made  the 
order  in  question  as  regarded  the  balance  of  5412.  1^., 
which  they  admitted  to  remain  after  payment  of  those  bills 
of  costs  which  had  been  settled  and  investigated. 
The  section  of  the  Act  on  which  the  decision  of  the  Mas- 
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^^Q^'  ^      ter  and  the  argument  upon  appeal  proceeded  was  ihe  66th, 

In  re  which  provides  as  follows: — 
Lolmii  Aim  "  After  the  appointment  of  the  official  manager  of  the 
Company,  the  Master  shall  from  time  to  time,  by  order  to 
be  made  upon  the  application  of  the  official  manager,  or 
wobxh'8  Cm  of  Any  contributory,  trustee,  receiver,  banker,  or  agent,  to 
pay,  deliver,  or  transfer  forthwith,  or  within  such  time  as 
the  Master  shall  direct,  into  the  hands  of  the  official 
manager,  any  sum  or  balance,  books,  papers,  estate,  or 
effects  which  shall  happen  to  be  in  his  hands  for  the  time 
being,  and  to  which  the  Company  is  prim&  facie  enti- 
tled." 

Mr.  Lloyd  and  Mr.  Hetheringtony  in  support  of  the  mo- 
tion.— The  Master  had  no  jurisdiction  to  make  the  order. 
The  powers  conferred  upon  him  by  the  Act  are  merely  for 
the  purpose  of  determining  questions  and  administering 
justice  as  between  the  members  and  contributories  of  the 
Company,  and  not  as  between  the  Company  and  third 
parties.  It  is  true  that  there  is  in  the  66th  section  a  spe- 
cial provision  for  the  case  of  persons  holding  in  their 
possession  effects  of  the  Company  as  trustees,  receivers, 
bankers,  or  agents;  but  the  provision  is  an  exception  to 
the  general  scope  of  the  Act  And  this  case  is  the  very 
reverse  of  that  contemplated  by  the  66th  section;  for,  so 
far  is  the  Company  from  being  here  the  party  prim&  facie 
entitled  to  the  balance,  that  the  appellants  are  the  persons 
prim&  facie  entitled  to  it.  Nor  do  the  appellants  fall 
within  any  of  the  descriptions  of  persons  over  whom  the 
section  gives  the  Master  jurisdiction. 

Mr.  jr.  F.  Prior,  for  the  assignees  of  Mr.  Columbine. — 
The  balance  in  question  belongs  partly  to  Mr.  Columbine's 
estate.     The  case  of  Wilson  v.  Lord  Curzon  (a)  was  the 

(a)  16M.  <fe  W.  632. 
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tathority  on  which  the  Master  relied,  as  displacing  the        1849. 

daim  of  the  assigneea    The  Master  assumed  that  case  to        jnre^ 

have  established  the  general  proposition,  that  a  promoter    ^  Dubot 

of  a  Company,  who  is  afterwards  employed  on  its  behalf, 

has  no  daim  against  it  for  his  services.    And  as  Mr.  Co- 

Imnbine  was  the  {nromoter  of  this  Company,  the  Master,  ^J^B's'QAa^ 

on  that  authority,  held  that  his  estate  could  have  no  claim. 

WHaon  Y.  OwrzoUy  howeyer,  will  not  be  found  to  lay  down 

snj  such  general  doctrine,  but  to  have  been  decided  on  its 

own  peculiar  circumstancea 

Mr.  SwansUm  and  Mr.  Damd^  for  the  official  manager. — 
In  1845  the  Company  was  projected;  Mr.  Columbine  was 
one  of  the  promoters,  and  he  and  the  appellants  were  the 
jmnt  solicitors  to  the  Company.    In  December,  1845,  a 
change  took  place,  and  Mr.  Columbine  ceased  to  be  one 
of  the  solicitora    The  proyisional  directors  desired  to  as- 
certain what  was  due  to  the  joint  solicitors,  and  they  paid 
600(ML  in  respect  of  the  joint  bill    This  the  provisional 
directors  had  no  power  to  do.    The  monies  in  their  hands 
were  trust  monies,  which  they  had  no  power  to  advance 
m  that  manner,  and  the  appellants  had  notice  of  the  breach 
of  trust     The  scheme  having  failed,  through  malfeasance 
of  its  originators,  they  had  no  right  to  charge  the  expenses 
against  the  subscribers.    Nor  had  the  appellants  any  right 
to  apply  the  funds  of  the  Company  to  any  extent  in  pay- 
ment of  their  bill  of  costs.    The  consequence  is,  that  in- 
stead of  only  calling  on  the  appellants  to  refund  the  ba- 
lance of  541Z.,  the  Master  might  probably  have  ordered 
them  to  pay  the  whole  60002.    This  is  clear  from  the  two 
cases,  in  respect  of  the  costs  of  which  the  appellants  make 
a  portion  of  their  claim,  viz.  Bell  v.  Lord  Meahorough  (a), 
and  W(n^tner  v.  Shairp  (b).    These  cases  decide,  that  in 
this  case  there  never  was  any  Company  formed,  and  that 

(a)  5  R&ilw.  Cm.  149.  (b)  4  Com.  B.  404. 
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1849.        there  are  no  debts  or  demands  which  could  properly  be 

"  j^^  ^      paid  on  the  deposits.    As  there  could  be  no  such  debt,  so 

Thi  Dikbot    there  could  be  no  lien  on  the  monies  in  the  hands  of  the  ap- 

LOKDOH  AKD 

Bxins       peUants  forming  part  of  those  deposits.    But  at  aU  evente 

the  order  is  good,  because  it  is  confined  to  the  balance  ad- 

HoLLnros-  mitted  by  the  appellants  to  remain  in  their  hands  afker 
deducting  the  amount  of  the  bill  delivered  by  them.  The 
claim  of  Mr.  Columbine's  assignees  might  properly  have 
been  regarded  by  them,  and  will  be  regarded  by  the  Courts 
as  disposed  of  by  Wilson  v.  Lord  Curzon  (a).  The  prin- 
ciple of  the  decision  in  that  case  is  explained  by  Baron 
Parke  in  these  words :  "  The  provisional  committee  are  a 
delegated  body  acting  for  others,  and  prim&  facie  any  con- 
tract they  make,  made  on  behalf  of  those  who  appointed 
them,  and  orders  given  by  them,  are  prim&  facie  the  orders 
of  the  projectors,  including  the  plaintiff.'^  The  claim  of 
the  appellants  for  a  lien  in  respect  of  subsequent  costs  of 
their  own  is  altogether  unsupported,  they  having  altogether 
omitted  to  shew  that  they  were  incurred  with  the  sanction 
of,  or  are  properly  chargeable  against  the  Company  or  the 
subscribers. 

Mr.  Lloyd,  in  reply. — ^The  argument  that  there  was  no 
Company  in  this  case,  proves  too  much  for  the  respondents, 
because  the  only  ground  on  which  the  order  can  be  sup- 
ported is,  that  the  money  is  assets  of  a  Company.  If  there 
was  no  Company  each  subscriber  must  recover  back  his 
own  money,  and  the  order  must  be  wrong. 

The  ViCB-Ch  ANCBLLOR : — 

Mv,  I4th  k        The  motion  of  which  I  have  to  dispose,  (made  early  in 

^^^^*         this  term,  on  behalf  of  Messrs.  HoUingsworth,  Tyerman, 

&  Johnston,)  seeks  to  discharge  an  order  made  by  the 

(a)  15  M.  <fe  W.  532. 
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Master  in  the  matter  of  the  Act  of  the  11  &  12  Vict.        1849. 
c.  45,  and  of  the  Direct  London  and  Exeter  Railway        jnr^  ' 
Company.    The  order  is  dated  the  3rd  of  August  last,    T"*  d««ot 

,  ^  LONDOH  AMD 

and  expressed  m  these  terms:  —  [His  Honor  read  it]  Ezetkb 
It  was  in  substance  conceded  at  the  bar,  (and  I  think  J^ 
correctly,)  that  if  there  was  jurisdiction  in  the  Master  to  ^oM^s^Gio. 
make  the  order,  the  jurisdiction  was  given  by  the  66th 
section  of  the  Act  That  section  does  not  contain  the  word 
*^ debtor;"  and  the  mere  fact,  if  clearly  proved  against 
Messr&  Hollingsworth,  Tyerman,  &  Johnston,  or  admitted 
by  them,  of  a  debt  of  5412L  1«.  being  due  from  them  to  the 
Company,  would  not  have  enabled  the  order  to  be  made. 
Does  there,  then,  exist  here  the  quality  of  "  contributory, 
trustee,  receiver,  banker,  or  agent,""  which  are  the  words 
of  the  section?  Of  "  contributory,"  "  receiver,"  or  "  bank- 
er," I  apprehend  certainly  and  plainly  not  The  Master 
I  suppose  to  have  thought  that  the  word  "  trustee,"  or  the 
word  "  agent,"  embraced  the  case.  Assuming,  however, 
that  Messra  Hollingsworth,  Tyerman,  &  Johnston  were 
agents  of  the  Company,  I  find  myself  unable,  upon  the 
evidence,  to  say  that  they  received  the  money  in  ques- 
tion in  that  character  or  capacity.  If  an  agent  employed, 
not  gratuitously,  has  received  money  from  the  principal, 
expressly  in  payment  or  towards  payment  of  the  servi- 
ces, (excluding  or  including  disbursements  for  him  by  the 
agent,)  that  money  cannot,  I  think,  be  stated  to  have  been 
received  by  the  agent,  as  agent,  or  otherwise  than  as  a 
creditor,  or  a  person  claiming  to  be  a  creditor.  Here, 
therefore,  I  must  say,  that,  in  my  opinion,  the  &cts  do  not 
bring  the  appeUants  within  the  operation  or  meaning  of 
the  word  ''  agent,"  as  used  in  the  section. 

Then,  as  to  trusteeship. — Express  trusteeship  is  out  of 
the  case.  It  was  argued  that  there  was  a  constructive 
trusteeship,  by  reason  that,  as  it  was  said,  the  money  in 
dispute  is  part  of  a  sum  which,  as  I  understood  it  to  be 
contended,  was  paid  to  the  appellants  in  breach  of  a  trusty 
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1849.        upon  which  the  persons  who  made  the  payment  were  said 

^7;^      to  have  held  it,  and  the  appellants  were  aUeged  to  have 

Thb  Dibiot     received  it,  with  notice,  and  so  to  have  become  themselves 

LOKDOH  AHD 

BxBTBB       trustees  of  it — ^trustees,  the  argument  must  have  meanly 

^^^        for  the  Company.    If  the  evidence  had  appeared  to  me 

m^^"Z..  sufficient  to  support  this  contention,  so  far  as  mere  matter 

of  fact  is  concerned,  (which  it  has  not  done,)  I  should  stUl 
have  thought  that  a  trusteeship,  so  merely  constructive, 
was  not  within  the  meaning  of  the  section,  for  the  appel- 
lants did  not  receive  the  money  under  any  contract,  €ft 
with  any  assent  on  their  part  to  be  trustees  of  it,  or  other- 
wise than  as  money  on  account  of  a  debt  which  they  claun 
to  be  due  to  them,  or  to  them  and  Mr.  Columbine, — ^monay 
to  be  retained  by  them  for  their  own  use,  or  for  the  use 
of  themselves  and  Mr.  Columbine^  except  so  far  (if  at  all) 
as  it  should  on  investigation  appear  to  exceed  the  debt 
due.  That  it  does  or  did  exceed  the  debt  due  1 4»umot 
(considering  the  contention  of  Mr.  Columbine's  assignees) 
represent  myself  as  satisfied.  It  may  or  may  not  be  sa 
But  were  I  satisfied  of  the  existence  of  excess,  it  would 
make  no  difierence  in  my  conclusion  upon  the  present 
motion. 

Viewing  the  language  to  be  construed,  and  the  effect  of 
the  undisputed  facts,  as  I  do,  I  am  obliged  to  avoW,  that  if 
I  had  been  in  the  Master's  place,  I  should  have  refused 
the  application  on  which  the  order  of  the  3rd  of  August 
was  made. 

This  case  must  be  added  to  the  number  (already,  I  be- 
lieve, not  small)  of  those  in  which  judicial  opinions  have 
differed  in  the  exposition  of  this  statute. 

Whether,  apart  from  the  ground  on  which  I  have  placed 
my  decision,  the  order  is  open  to  objection,  I  think  it  un- 
necessary to  pronounce  any  opinion.  But  I  may  add,  that 
although  the  Company,  or  the  official  manager,  may  possi- 
bly be  entitled  to  recover  the  5412.  Is,  in  question,  or  some 
part  of  it,  in  some  manner,  (a  point  on  which  I  say  nothing,) 
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I  have  not  been  persuaded  by  anytliing  that  I  have  read  1849. 
or  heard,  that  the  Company  is,  in  the  language  of  the  Act, 
prim&  facie  entitled  to  the  money.  If  I  have  jurisdiction 
to  direct  payment  to  the  appellants  and  Mr.  Columbine's 
assignees  of  their  costs  before  the  Master,  on  the  appli- 
cation in  question,  they  should,  I  think,  be  paid  out  of  the  worth's  Casi. 
estate  under  the  administration  of  the  official  manager. 
This  I  consider  reasonable,  whether  I  am  right  or  wrong 
in  treating  the  case  as  not  falling  within  the  66th  section. 
But  I  am  ready  to  hear  counsel  as  to  this. 

Mr.  Lloyd  submitted,  that  the  104th  section  of  the 
Winding-up  Act  of  1848  enabled  the  Court  to  exercise  its 
discretion  in  each  case  as  to  the  costs  of  the  appeal,  but 
admitted  that  the  Court  had  no  jurisdiction  as  to  the  costs 
of  the  proceedings  in  the  Master's  Office. 

The  Vice-Chancellob  said  he  should  have  been  disposed 
to  take  an  opposite  view,  and  in  any  event  did  not 
think  he  ought  to  give  any  costs  of  the  motion  to  the  ap- 
pellants. 


The  case  stood  over,  to  be  again  spoken  to  on  the  sub- 
ject of  costs,  and  ultimately  the  order  of  the  Master  was 
discharged,  without  costs  (a). 


(a)  The  Order  of  the  Vice- 
Chancellor  was  enrolled,  and,  on 
Dec.  15th,  1849,  a  motion  on  be- 
half of  the  appellants  was  made 
before  the  Lord  Chancellor  to  ya- 
cate  the  enrolment  and  reverse 
the  order;  but  the  Lord  Chancellor 
refused  the  motion,  with  costs, 


holding  that  there  was  no  ground 
for  exempting  orders  made  under 
the  Winding-up  Acts  from  the 
ordinary  practice  of  the  .Court 
as  to  the  effect  of  enrolment.  Re 
Direct  London  and  Exeter  Railway 
Company^  1  H.  dlr  T.  587. 
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Sx  parte  Dee, 
^av.  loth.     In  the  Matter  of  The  Uniyebsal  Tontine  Life  Insxibakcb 

Company ; 

In  the  Matter  of  The  Joint-stock  Coicpanies  Winding-up 

Act,  1848. 

The  dicam-  X  HIS  was  the  petition  of  a  contributory  to  a  Life  Insur- 

UdeTof  a  JMs  BHce  Company,  for  the  usual  order  to  have  its  a£Eairs  wound 

M^imBiSna  ^P'  ^^^®r  *^®  provisions  of  the  above-mentioned  Act  of 

force,  and  that  Parliament.    The  Company  had  ceased  to  carry  on  busi- 

the  liabilitiet  of  ,  r      .f  J 

the  Company  ness,  and  the  directors  had  transferred  its  business  to  an- 
not  be  Mtti^  other  Insurance  Company.  The  validity  of  this  transfer 
k  EoTiuffident  ^^  impeached  by  the  petition. 

to  render  it  in- 
expedient to 

^^^^VJj^^  Mr.  W.  T.  S.  Daniel  and  Mr.  Roaimrghy  in  support  of 
tnch  a  Com-      the  petition,  adverted  to  the  circumstance  that  a  Life  In- 

pan J,  nnder  the  *" 

proyiiioniofthe  surance  Company  was  expressly  within  the  words  of  the  10 
Companies  &  H  Vict.  c.  110,  which  were  by  reference  incorporated  in 
Act  msl^       the  Joint-stock  Companies  Winding-up  Act,  1848. 

Mr.  jr.  H.  Palmer,  for  some  of  the  directors,  contended 
that,  on  various  grounds,  it  was  not  necessary  or  expedient 
for  the  Court  to  exercise  the  discretionary  jurisdiction 
given  to  it  by  the  Act,  and  particularly  on  the  ground 
that  the  liabilities  of  the  Company  upon  the  outstanding 
policies  could  not  be  settled  for  many  years  to  come. 

The  Vice-chancellor  considered  the  objections  insuffi- 
cient, and  made  the  usual  order. 
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In  the  Matter  of  Kollmann's  Railway  Locomotive  and     Nov.  i^th. 
Careiaqe  Improvement  Company; 

AND 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Act,  1848. 


T 


Rupee's  Assignees'  Case. 


HIS  was  a  motion,  by  way  of  appeal,  on  behalf  of  Ed-  The  deed  of 

ward  Edwards,  Baron  Dickenson  Webster,  and  Augustus  c»)inpimypro-* 

Leopold  Kuper,  the  official  and  creditors'  assignees  of  the  ^^^®^'  ^^^ 

estate  and  effiects  of  William  Kuper,  a  bankrupt,  seeking  bankruptcy  of  a 

the  reversal  of  the  decision  of  the  Master,  whereby  the  assignees  should 

names  of  the  appellants  were  included  in  the  list  of  con-  ^  hdd^^Ws^*^ 

tributories  of  the  above-named  Company,  as  such  assignees,  "^^^^  without 

giving  notice. 

in  respect  of  thirty  shares.  It  also  enabled 

The  bankrupt  was  one  of  the  original  shareholders  in  in*the  sam"' 

the  Company,  and  the  deputy-chairman  of  the  provisional  ^J^*^\J5|^  ^XaitM 

committee  appointed  for  establishing  it     He  was  after-  forfeited,  and 

provided,  that, 

wards  deputy-chairman  of  the  board  of  directors.     He  was  in  the  mean- 
the  holder  of  thirty  shares,  and  had  paid  260/.  in  respect  j!^*.*,  ^^^ 

of  them.  »**«i^^  be  liable, 

so  fiir  as  the  law 

The  following  were  the  material  clauses  of  the  deed  of  would  allow,  to 

settlement  of  the  Company : —  calls.  *0n  wind- 

ing up  the  Com- 
T»       1      rk*-  1    •  '111         •  /"111  pany  under  the 

By  the  9/tli  it  was  provided,  that,  in  case  of  the  bankrupt-  joint-stock 
cy  of  any  proprietor,  his  assignees  should  not  be  proprietors  ^vSdfng^p 
in  respect  of  his  shares,  or  be  entitled  to  hold  them  as  mem-  ^^^  }^f^  '— 
bers  of  the  Company ;  but  that,  in  case  his  assignees  should  the  names  of 
be  desirous  to  hold  such  shares  as  proprietors,  then  that  such  of  I  bfmkrupt 
assignees  should  give  notice  in  writing  to  a  board  of  direct-  ^^^  prmwi 
ors  of  such  desire  as  therein  mentioned,  and  thereupon  the  in«ert©dinthe 
assignees  should  become  the  proprietors  of  such  shares.        butories "  in 

By  the  98th  clause  it  was  provided,  that,  in  case  no  per-  of  assignees. 
son  should  become  proprietor  of  a  bankrupt's  shares  for  the 
space  of  two  years  from  the  period  of  his  bankruptcy,  then 

VOL.  IIL  I  D.  a.  s. 
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1849.  that  the  boaxd  of  directors  should  have  the  liberty  to  de" 

jn  re  clare  such  shares  forfeited;  and  that,  until  such  declaration 

B^ iL^wAT  l^  was  made,  the  estate  or  effects  of  the  said  bankrupt,  so  far 

MOTIVE  AKD  ^s  the  law  would  allow,  should  be  chanreable  with  all  calls 

Carriaoi  !><-,.,,,,-  .  -     , 

protimbktCo.  which  shall  be  made  in  respect  of  such  shares. 

KUPIK*8 

Abuohsbs'         The  fiat  issued  on  the  15th  of  September,  1848,  and  the 
adjudication  took  place  on  the  30th  of  the  same  month. 

On  the  30th  of  January,  1849,  the  bankrupt  obtained 
his  certificate. 

The  appellants  did  not  make  any  claim  to  the  shares  as 
part  of  the  bankrupt's  estate  and  effects,  nor  had  they 
done  any  act  to  testify  their  acceptance,  as  his  assignees, 
of  the  shares. 

The  certificate  of  the  appointment  of  the  appellants  as 
assignees  had  not  been  left  at  the  office  of  the  Company, 
nor  had  their  appointment  been  in  any  manner  communi- 
cated  by  them  to  the  Company. 

No  declaration  that  the  shares  of  the  bankrupt  in  the 
Company  should  be  forfeited  was  ever  made  by  a  board  of 
directors. 

The  Master,  on  June  21st,  1849,  certified  that  he  had 
settled  the  list,  as  regarded  the  appellants,  by  including 
them,  as  assignees  of  the  estate  and  effects  of  the  bank- 
rupt, in  the  list  as  contributories  in  respect  of  thirty 
shares. 

Mr.  Bacon  and  Mr.  John  Bailey,  in  support  of  the  ap- 
peal— The  appellants  object  to  their  names  being  placed 
upon  the  list  Whether  the  name  of  the  bankrupt  or  the 
estate  of  the  bankrupt  should  be  placed  there,  is  another 
question ;  but  there  is  nothing  in  the  Act  to  make  the  ap- 
pellants liable  to  have  their  names  inserted  as  contribo- 
tories.  The  Act  defines  contributory  to  mean  a  mem* 
ber  of  a  Company,  or  any  person  liable  to  contribute  to 
the  payment  of  any  of  its  debts,  liabilities,  or  losses,  "  whe- 


CA8B8  IN  CHANCBBY.  115 

ther  as  heir,  devisee,  executor,  or  administrator  of  a  de-  1649. 
ceased  member,  or  as  a  former  member,  or  as  heir,  devisee,  /,^  ^^ 
or  executor  of  a  former  member  deceased,  or  otherwise  J^olluaks*b 

'  Railway  Looo- 

howsoever."  motive  and 

Now,  the  words  "  otherwise  howsoever"  must,  of  course,  proyimkktCo. 
be  held  to  apply  to  cases  ejusdem  generis  with  those  speci-       kupir's 
fied;  and  the  case  of  assignees  of  a  bankrupt  does  not  come     Amiohkis* 
within  that  description ;  for,  in  the  cases  specified,  the  per- 
son answering  the  definition  is,  to  some  extent,  personally 
liable.     His  liability  may  be  limited  by  the  amount  of  as- 
sets coming  to  his  hands  or  descended  upon  him  as  heir, 
but  the  liability  is  a  personal  one,  and  the  subject  of  a  pro- 
ceeding against  him  at  law.     No  such  proceeding  could  be 
taken  against  an  assignee,  nor  does  an  assignee  incur  any 
personal  liability  to  discharge  any  debt  or  liability  of  the 
bankrupt 

The  88th  section  of  the  Act  provides  that  the  official 
manager  may  prove  for  the  amount  of  a  call  made  upon 
the  bankrupt  The  30th  section  of  the  Amendment  Act 
of  1849  enacts,  that  the  official  manager  may  prove, 
under  the  bankruptcy  of  a  contributory,  for  the  balance 
ordered  by  the  Master  to  be  proved  against  the  contribu- 
tory's  estate.  These  provisions  shew  that  it  was  not  in- 
tended by  the  Legislature  that  the  assignees  of  a  bankrupt 
should  be  liable  to  be  inserted  in  the  list  of  contributories 
by  their  names. 

Mr.  Rxissell  and  Mr.  Olasse,  for  the  official  manager,  were 
not  called  upon. 

The  Vicb-Chancellor  : — 

I  understand  that  the  bankrupt  held  shares  in  the  Com- 
pany. His  estate  should,  therefore,  be  placed  on  the  list 
The  question  is,  whether  the  Master  has  done  more  than 
this.     If  there  were  any  fear  of  the  appellants  being  sub- 

i2 
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jected  to  personal  liability  by  the  qualified  insertion  of 
their  names,  1  should  be  willing  to  alter  the  list  But  I 
have  not  heard  anything  approaching  to  an  argument  to 
that  effect 

The  motion  was  refused,  with  costs. 


jN'ov,  24th  k 
Dec,  3rd, 


Ex  parte  Fisher, 
In  the  Matter  of  The  Wexford  and  Valencia  Railway 

Company ; 
Ain) 
In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Acts,  1848  &  1849. 


JL  HIS  was  the  petition  of  a  solicitor,  who  was  a  share- 
holder in  a  provisionally  registered  joint-stock  Company, 
which  had  been  projected  for  the  purpose  of  making  a 
railway  from  Wexford  to  Waterford,  and  the  harbour  of 


A  Compaii  J 
waa  prorition- 
all  J  regbtered 
for  making  a 
raOway  of  170 
milefyto  com- 
plete the  oom- 

mnnicationfrom  Valentia,  seeking  the  usual  order  for  winding  up  its  affairs. 
Western  Coast  ^^^  prospectuses  of  the  Company,  issued  in  1 845,  repre- 
of  Irdand,  and    gented,  that  when  railway  communication  was  completed 

a  snbscnption  '  ''  ^ 

contract  was  through  Wales  to  Fishguard,  the  projected  railway  from 
thorising'the  Wexford  to  Valencia  would  complete  the  lines  of  railway 
oi^CTthii^^  communication  from  London  to  the  West  of  Ireland;  that 
apply  for  an       Valencia  harbour  would  certainly  be  made  a  packet  sta- 

Act  to  construct     ,  i  i  «»  . 

only  abortion     tion;  and  that  the  traffic  between  this  country  and  North 

America  would  principally  pass  along  the  line  of  railway. 

By  the  subscription  contract,  executed  in  June,  1845, 

after  reciting  the  intention  to  form  a  railway  between 

Wexford  and  the  harbour  of  Valencia,  with  branch  rail- 

Mpiied  toMtl-**  ^^y^  *o  Waterford  and  Tralee,  and  other  branch  railways, 

cure  an  Act, 

which  was  obtained,  for  making  a  portion  of  the  line,  forty  miles  only : — Hdd,  not  a  proper  case  kt 
an  order  upon  the  petition  of  a  scripholder  under  the  original  agreement  for  winding  up  the  afEun 
of  the  Company,  under  the  provisions  of  the  Joint-stock  Companies  Winding-up  Act,  1848. 


turn 
of  the  line  if 
they  thought 
fit  Afterwards, 
a  portion  of  the 
scheme  was 
abandoned  by 
the  directors, 
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fiill  power  was  given  to  the  directors  to  carry  out  the        1849. 
plan,  and  also  to  fix  the  amount  of  the  capital  of  the  Com-       Exparu 
pany,  and  to  increase  or  diminish  the  amount;  and  the       Fwher, 
parties  thereto  of  the  first  part  agreed  to  pay  the  sums  Thi  Wkxford 
set  opposite  to  their  respective  names,  for  the  purpose  of  ^^^^I^^q^ 
forming  the  railway;  and  the  directors  were  authorised  to 
apply  for  an  Act  in  the  next  session  of  Parliament,  with 
full  power  and  authority  to  confine  the  application  to  the 
main  line  or  lines  only,  or  to  any  portion  of  the  main 
line  or  lines  respectively,  omitting  the  remaining  portion 
thereof,  and  with  full  power  to  omit  all  or  any  part  or 
parts  of  the  branches.     There  was  also  a  proviso,  that, 
in  case  the  directors  should  not,  within  twelve  months 
firom  the  date  thereof,  succeed  in  procuring  from  Govern- 
ment an  undertaking  that  their  harbour  should  be  estab- 
lished as  a  packet  station  between  Ireland  and  North 
America,  they  should  state  the  same  to  a  general  meeting 
of  the  subscribers,  who  should  have  power  to  declare,  and 
should  declare,  whether  the  undertaking  should  then  be 
abandoned,  and  the  deposits  (minus  the  expenses)  returned, 
or  whether  the  undertaking  should  be  continued,  so  far 
as  might  be  applicable  to  or  affected  by  a  station  for 
packets  at  Valencia  harbour. 

By  the  subscribers'  agreement,  executed  by  the  same 
pckrties,  and  dated  also  the  5th  of  June,  1845,  after  re- 
citing that  it  was  possible  that  the  said  intended  applica- 
tion to  Parliament  might  not  be  successful,  and  that  it 
was  expedient  that  the  directors  should  in  that  case  be 
authorised  to  renew  the  application  in  the  session  then 
next  ensuing,  or  any  following  session,  the  parties  thereto 
of  the  first  part  covenanted  that  it  should  be  lawful  for 
the  directors,  subject  to  the  agreement  thereinafter  con- 
tained, to  renew  such  application  to  Parliament  in  the  then 
next  ensuing  or  any  subsequent  session,  for  making  the 
said  railway,  or  such  part  thereof  as  the  directors  should 
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1849.        think  expedient;  and  further,  that,  for  the  purpose  of 

£^pfirtc      enabling  the  directors  to  make  such  second  application 

F18HKB,       iQ  Parliament,  the  said  parties  of  the  first  part  would  exe- 

Thi  Wixford  <^u^6  such  further  or  new  subscription  contracts,  and  do 

ISiiLWArcS.^  all  such  other  acts  as  the  Standing  Orders  of  the  Houses 

of  Parliament  should  render  necessary. 

The  application  for  an  Act  under  these  agreements  hav- 
ing failed,  a  new  subscribers'  agreement  was  prepared,  to 
enable  the  directors  to  apply  for  an  Act  in  1847,  and  was 
executed  by  the  proportion  of  subscribers  required  by  the 
Standing  Orders  of  the  Houses  of  Parliament,  including 
some  of  the  original  subscribers;  and  under  its  provisions 
the  directors  obtained  an  Act  for  making  a  part  of  the  line 
for  a  distance  of  about  forty  miles  only,  being  a  railway 
from  Killamey  to  the  harbour  of  Valencia. 

The  petitioners  had  not  executed  the  last  agreement  It 
was  stated,  in  support  of  the  petition,  that  no  such  meeting 
had  been  called,  as  was  dii^cted  by  the  former  deeds,  to 
declare  as  to  the  abandonment  of  the  scheme,  in  the  event 
of  a  packet  station  at  Valencia  not  being  secured ;  and  that, 
at  a  meeting  which  had  been  called  on  June  5,  1846,  the 
subscribers  present  made  no  declaration  on  the  subject,  but 
only  a  resolution  to  abandon  the  bill  for  the  then  present 
session  of  Parliament. 

Mr.  Matins  and  Mr.  0.  L.  Russell,  in  support  of  the  peti- 
tion.— The  rights  of  the  petitioner,  and  of  the  subscriber* 
to  the  original  project,  who  did  not  sign  the  new  deeds,  wer* 
not  affected  by  the  Act  of  Parliament  incorporating  the  e^" 
isting  Company.   The  liabilities  of  the  first  Company  remain 
to  be  provided  for,  as  well  as  the  rights  of  the  parties  to     * 
return  of  the  residue  of  their  deposits,  after  the  proper  i-^^ 
ductions,  according  to  the  stipulations  of  the  deeds  of  184=--^- 
These  objects  canonlybe  effectually  accomplished  under  t 
provisions  of  the  Winding-up  Acts.     To  shew  that  the 
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rectors  had  no  power  to  apply  the  deposits  in  the  construe-         1849. 
tion  of  the  short  line,  they  cited  Cohen  v.  WUkinaon  (a),  Coir       Exparu 
man  v.  Eastern  Counties  Railway  Company  (b),  Fishkb, 

Jn  re 
The  WsxroRD 
AHD  Valencia 

Mr.  Bacon,  TAr.  Lloyd,  and  Mr.  T,H.  Terrell,  in  opposition    Railway  Co. 
to  the  motion,  were  not  called  upon. 


The  Vicb-Chancelloe: — 

To  say  nothing  of  the  time  at  which  this  petition  was 
presented,  not  earlier  than  October  last,  it  appears  to  me 
to  raise  points,  and  to  be  presented  under  circumstances 
rendering  it  unfit  for  the  Court  to  interfere  in  the  parti- 
cular jurisdiction  under  which  this  petition  is  presented. 
In  the  language  of  the  Act  (c),  it  is  not  a  case  in  which  it 
appears  to  me  "necessary  or  expedient"  to  make  the  order 
sought  The  petition  must  be  dismissed  with  costs,  and 
without  prejudice  to  a  bill  being  filed. 


An  appeal  from  this  decision  was  heard  before  the  Lord 
Chancdlor  on  December  3,  and  dismissed  with  costs. 

(a)  1  H.  &  T.  664;  1  Mac.  <fe  G.  481.  (b)  10  Beav.l. 

(c)  Sect.  12. 
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Dec.  \^th.  Ii^  the  Matter  of  Thb  Qbbman  Mining  Company; 


AMD 


In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Amendment  Act,  1849. 

Stone's  Case. 

It  was  stated  X  HIS  was  a  motion,  on  behalf  of  the  official  manager, 
official  manager,  for  the  Commitment  to  the  Queen's  Prison  of  Mr.  Greorge 
n««?f*a15iiiik-  Stone,  under  the  19th  section  of  the  Joint-stock  Companies 
ruptcontribu-     Winding-up  Amendment  Act,  1849,  for  not  answering  to 

toiT  had  made 

such  payments    the  Satisfaction  of  the  Master  charged  with  winding  up  the 

in  respect  of  «»  •         r  .^         -t  r\ 

shares  held  by    affairs  of  the  above  Company. 

thebwikrupt  The  i9tt  section  of  the  Act  provides,  "that  it  shall  be 

as  would  render  ^  ' 

the  assignees      lawful  for  the  Master,  under  the  powers  of  the  Joint-stock 

personally  liable    ^  .       -_.     _.  *         i^^i^  •  ••! 

as  contributo-  Companies  Winding-up  Act,  1848,  to  require  any  evidence 
Siu' wSuld  ap-     ^  ^^  given  or  discovery  to  be  made  before  him  respecting 

pear  by  the  ac-  the  estate,  dealings,  or  affairs  of  any  contributory  or  de- 
counts  signed  ^  "  '[ 

bytheassignees,  ccascd  Contributory  of  the  Company,  or  respecting  any 
upon^thlTbank-  Other  matter  in  which  the  Company  may  be  interested,  and 
kLmT^heCom-  "^^^^^  might  havc  been  compelled  or  obtained  in  any  suit 
missioner  act-      in  equity  at  the  instance  or  on  the  behalf  of  the  Company; 

ing  in  the  bank- 

ruptcy  declined  and  that  any  person  who  shall  be  summoned  before  the 
l^trstf^to  at-  ^^  aster,  for  the  purpose  of  giving  any  such  evidence,  shaB 
tend  vnth  the      jj^  deemed  to  be  within  the  provisions  and  penalties  of  the 

procecdmgs  to  r  r 

verify  this  state-  said  Act  with  rcspcct  to  witncsscs." 
cial  manager  The  clausc  of  the  Joint-stock  Companies  Winding-up  Act, 

before**Sc"MM-  ^^"^^t  ahove  referred  to,  enacts,  with  respect  to  witnesses 
tor  the  surviving  summoned  Under  its  provisions,  as  follows: — "  And  it  shall 

assignee,  who  *" 

stated,  that  he     be  lawfiil  for  the  Master  to  examine  every  such  person  upoiK 

could  not,  with-         ^t     i  i     ^  xi.  •    ^  x      •       • 

out  inspecting     Oath,  by  word  of  mouth,  or  upon  interrogatories  m  wntmg, 
roy  whcAer^hc'  Concerning  such  Company,  or  the  estate,  dealings,  or  afikir^ 

haul  signed  such 

accounts ;  and  that  he  believed  that  he  had  no  right  to  inspect  them  for  the  purpose  of  enabling  him  Ut> 
answer  the  question.  His  examination  was  adjourned,  to  enable  him  to  apply  for  leave  to  insper^ 
them ;  but,  on  his  again  appearing,  he  had  not  done  so : — HM,  that  his  answers  were  unsatisfiurtory  ^ 
and  aembh,  that  they  rendered  him  liable  to  be  committed  under  the  12  &  18  Vict  c.  108,  s.  19. 


Stoke's  Cask. 
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thereof;  and  every  person  so  summoned  who  shall  not        1849. 
come  before  the  Master,  or  shall  refuse  to  be  sworn  and         /«  re 
examined,  or  shall  not  fully  answer  to  the  satisfaction  of   ^MnrnTo^Co" 
the  Master,  or  shall  refuse  to  sign  or  subscribe  his  examin-^ 
ation,  or  shall  refuse  to  produce  or  shall  not  produce  any 
such  book,  paper,  deed,  writing,  or  document,  shall  be 
liable  to  be  committed  to  the  Queen's  Prison:  provided 
always,  that  every  such  default  or  refusal  shall  be  certified 
by  the  Master;  and  thereupon  such  order  shall  be  made 
by  the  Court,  upon  motion  for  that  purpose,  of  which  no- 
tice shall  be  given  to  the  person  sought  to  be  afiected,  as 
the  Court  shall  see  fit." 

The  respondent,  Mr.  Stone,  was  the  sole  surviving  cre- 
ditors' assignee  of  a  bankrupt  contributory  to  the  Com- 
pany, named  Richardson,  and  his  name  was  upon  the  list 
of  contributories  as  settled  by  the  ofiScial  manager. 

He  appeared  before  the  Master,  to  oppose  the  retention 
of  his  name  on  the  list.  One  of  the  grounds  on  which  the 
official  manager  contended  that  the  name  was  properly  on 
the  list  was,  that  the  assignees  had  made  such  payments 
on  account  of  the  bankrupt's  shares,  as  amounted  to  an 
acceptance  of  them,  and  that  an  admission  of  such  pay- 
ments having  been  made,  appeared  upon  the  accounts 
signed  by  the  respondents  in  the  bankruptcy.  A  sum- 
mons under  the  Winding-up  Act  was  issued  to  the  Regis- 
trar of  the  Court  of  Bankruptcy,  who  had  custody  of  the 
bankruptcy  proceedings,  requiring  him  to  produce  them 
before  the  Master.  The  Commissioner  acting  in  the  bank- 
ruptcy, (Mr.  Goulburn),  however,  on  application  being  made 
to  him  upon  the  subject,  declined  to  authorise  the  Registrar 
to  produce  the  proceedings. 

A  summons  was  then  obtained  from  the  Master,  requir- 
ing Mr.  Stone  "to  appear  before  the  Master,  to  be  exa- 
mined, and  to  bring  with  him  and  produce  all  books, 
accounts,  proceedings,  papers,  deeds,  writings,  and  other 
documents  in  his  possession,  custody,  or  power,  in  anywise 
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1849. 

In  re 
Tbx  Gxbmah 

MlHIKO  Co. 


Stone's  Cass. 


relating  to  any  payment  or  payments  made  by  him,  or  by 
the  official  assignee  of  Christopher  Robinson,  or  by  any 
other  person  or  persons,  by  his  the  said  George  Stone's 
order  or  direction,  or  with  his  privity,  consent,  or  appro- 
bation, for  or  on  account  of  any  call  or  calls  in  respect  of 
any  share  or  shares  in  the  Company,  held  by  Christopher 
Robinson  at  the  time  of  his  bankruptcy,  or  otherwise 
relating  to  the  said  shares  or  either  of  them,  or  to  the 
affairs  of  the  Company." 

On  the  28th  of  November,  1849,  Mr.  Stone  was  sum- 
moned before  the  Master,  and  deposed  as  follows: — 


"  I  was  appointed  one  of  the  creditors'  assignees  under 
Christopher  Robinson's  bankruptcy,  which  took  place  in 
or  about  December,  1837.    Mr.  B.  Sewell,  jun.,  since  de- 
ceased, was  the  other  creditors'  assignee;  George  Gibson 
was  the  official  assignee.     To  the  best  of  my  belief  I  never 
once  saw  the  official  assignee's  accounts:  I  may  have  seen 
the  books  in  which  they  were  kept,  but  I  never  recollect 
examining  the  accounts.     I  have  no  recollection  of  having 
seen  an  account  of  George  Gibson  exhibited  on  the  17tli 
of  May,  1838,  of  which  an  alleged  extract  is  now  shewn 
to  me ;  but  I  say,  if  that  is  alleged  to  be  a  copy  of  my  sig- 
nature, I  believe  I  did  not  sign  it,  because  my  father  was 
then  living,  and  I  was  in  the  habit  of  signing  my  name 
as  George  Stone,  jun.     My  father  was  never  assignee  of 
Christopher  Robinson.     [Looks  at  a  similar  exhibit,  dated 
the  20th  of  December,  1838.]     I  have  no  recollection  of 
having  signed  that  or  any  other  account  of  the  official 
assignee.     As  to  this  signature,  the  same  objection  applies 
as  to  the  former  exhibit.     I  think  I  have  not  looked  at  th^ 
proceedings  under  the  bankruptcy  for  years, — certainly^ 
not  recently." 


The  counsel  for  the  official  manager  then  applied  that> 
the  further  examination  might  be  adjourned,  to  enables 
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Mr.  Stone  to  inspect  the  accounts  in  the  bankruptcy.  The 
Master  acceded  to  this  application,  and  issued  another 
summons  to  Mr.  Stone,  requiring  him  to  produce  the  pro- 
ceedings in  the  bankruptcy,  and  giving  him  notice  of  the 
particular  portions  of  the  accounts  and  matters  upon  which 
he  would  be  examined. 


1849. 


In  re 

The  Gxmiah 

MmiHO  Co. 


Stohk's  Cask. 


On  the  18th  of  December,  Mr.  Stone  attended,  and  de- 
posed as  follows:  ^'I  have  received  a  summons,  appearing 
to  be  signed  by  the  Master:  it  was  served  on  me  on  Wed- 
nesday morning  last;  I  have  not  inspected  the  proceedings 
in  bankruptcy,  in  consequence  of  the  summons.  To  the 
best  of  my  belief  I  never  signed  any  account  of  George 
Gibson,  the  official  assignee  in  the  bankruptcy  of  Richard- 
son.    I  do  not  recollect  having  signed  any  such  account" 

Q.  Do  you  believe  that  you  have  a  right  of  access  to  the 
proceedings  in  the  bankruptcy  of  Richardson,  to  whom  you 
are  assignee? 

The  examinant's  counsel  objected  to  the  question,  but 
the  Master  overruled  the  objection. 

A.  That  is  a  question  I  cannot  answer:  I  do  not  know. 

Q.  Have  you  any  belief  one  way  or  the  other? 

A,  I  believe  I  have  not  the  right 

Q.  Have  you  ever  applied  to  the  Commissioner  for  liberty 
to  inspect  the  proceedings? 

A.  I  have  not 

Q.  Or  to  the  Registrar? 

A.  No. 

Q,  To  any  person  at  all? 

A.  No. 

Q.  Have  you  any  recollection  of  having  signed  an  ac- 
count of  George  Gibson,  the  official  assignee,  exhibited  on 
the  17th  of  May,  1838? 

A.  I  have  none. 

Q,  Or  of  any  account  of  George  Gibson,  exhibited  in  De- 
cember, 1838? 
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1849. 

In  re 

Thk  Gk&m ah 

MnriHO  Co. 


Stohb's  Gasb. 


A.  I  have  not. 

Q.  Have  you  any  recollection  of  having  signed  any  ac- 
count of  George  Gibson,  the  official  assignee? 

A,  I  have  not. 

Q,  Will  you  undertake  to  say  that  you  have  not  signed 
any  such  account? 

A.  I  will  not. 

Q.  Look  at  the  paper  marked  A.  A.,  now  placed  in  your 
hands,  and  say  whether,  according  to  the  best  of  your  be- 
lief, you  ever  signed  an  account  of  that  date  or  any  ac- 
count containing  those  items? 

A.  To  the  best  of  my  belief,  I  did  not 

Q.  I  ask  you  the  same  question  with  respect  to  the  paper 
I  now  place  in  your  hands,  A.  A.  A.  What  is  your  answer 
to  it? 

A.  I  give  the  same  answer  as  the  last 

(The  examinant  here  read  over  his  examination  on  the 
28th  of  November.) 

Q,  Do  you  adhere  to  the  whole  of  that  statement? 

A,  I  do. 

Q.  Has  a  final  dividend  been  made  under  Richardson's 
bankruptcy? 

A,  The  bankrupt's  estate  has  not  been  finally  wound 
up:  whether  there  will  be  any  further  dividend  to  the 
creditors  I  cannot  say.  There  has  not  been  one  for  many 
years. 

The  Master,  on  the  application  of  the  counsel  for  the 
official  manager,  gave  the  following  certificate,  under  the 
Acts,  that  the  examination  of  the  witness  was  unsatisfac- 
tory. 

"  Master's  Office,  Southampton  Buildings, 

8th  December,  1849. 
"  In  the  Matter  of  The  Joint-stock  Companies  Winding-up 
Act,  1848,  and  of  The  German  Mining  Company. 
"  In  pursuance  of  the  above-mentioned  Act,  section  63, 
and  of  the  Joint-stock  Companies  Winding-up  Amendment 
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Act,  section  19,  I  hereby  certify  that  George  Stone,  of 
Lombard-street,  in  the  city  of  London,  banker,  an  alleged 
contributory,  who  had  been  summoned  to  appear  and  be 
examined  before  me,  (being  the  Master  charged  with  the 
winding  up  of  the  above  Company,  and  who,  accordingly, 
attended  and  was  examined  by  me  upon  oath,  on  the  28th 
day  of  November  last  and  on  this  day,  has  not  in  his  ex- 
amination on  this  day  fully  answeredto  my  satisfaction. 

"  W.  H.  TlNNEY." 


1849. 

In  re 

Thx  Gkrmah 

MiNIKO  Co. 


Stove's  Case, 


Mr.  Lloyd  and  Mr.  Bigg^  in  support  of  the  motion,  cited 
Taylor  v.  RundeU  (a)  and  Stuart  v.  Lord  Bute  (6),  and  con- 
tended, that,  if  the  examinant  were  a  defendant  to  a  Chan- 
ceiy  suit,  he  would  be  bound,  according  to  those  authorities, 
to  have  gone  to  the  Bankruptcy  Court  and  inspected  the 
proceedings,  to  enable  him  to  answer  the  questions  put  to 
bim,  and  that,  therefore,  according  to  the  12  &  13  Vict 
c.  108,  s.  19,  he  was  bound  to  have  done  so  in  this  case, 
unless  he  had  been  able  to  state  that  he  had  been  refused 
access  to  the  proceedings,  but  that  he  could  not  truly  make 
such  a  statement 

The  Vice-Chancelloe  said,  he  never  heard  that  an 
assignee  could  be  refused  permission  to  inspect  the  pro- 
ceedings. 

Mr.  Russdl  and  Mr.  Rogers^  for  Mr.  Stone. — Mr.  Stone 
was  summoned  as  Mr.  Richardson's  assignee,  only  for  the 
purpose  of  showing  that  the  bankrupt's  estate  was  liable 
to  contribute.  He  was  not  summoned  in  his  individual 
capacity,  but  as  creditors'  assignee.  Now  he  had  no  right 
to  inspect  the  proceedings  for  the  purpose  of  prejudicing 
the  estate.  It  is  true  that  an  assignee  has  the  privilege 
of  access  to  the  proceedings,  for  the  benefit  of  the  estate 
and  the  creditors ;  but  he  cannot  use  the  privilege  to  their 


(a)  Cr.  &  Ph.  104. 


(b)  11  Sim.  442;  12  Id.  460. 
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1849.        prejudice.    The  proceedings  cannot  be  inspected  by  par- 
jnre        ties  having  an  interest  adverse  to  the  creditors;  and  in 

^MnrnfcTco*  *^  ^^^  ^^*^  *^®  Commissioner  refused  permission  for 
the  Registrar  to  attend  with  them.  What  parties  adverse 
to  the  creditors  cannot  lawfully  do  directly,  they  will  not 
be  permitted  to  attain  indirectly,  by  such  a  proceeding  u 
this.  In  Taylor  v.  RundeU  the  defendant  was,  from  the 
circumstances  of  the  case,  bound  to  answer. 

The  Vice-Chancbllor: — 

I  think  that  the  Master  was  most  justly  dissatisfied  with 
Mr.  Stone's  answers.  It  rests  with  Mr.  Stone  to  consider 
whether  he  will  resort  to  the  proceedings  in  bankruptcy  to 
obtain  information  upon  the  matters  as  to  which  he  knew 
that  questions  would  be  put  to  him.  When  he  has  obtained 
that  information,  the  Master  will  judge  how  far  the  ques- 
tions which  may  be  put  to  him  are  such  as  may  be  lawfully 
put  Mr.  Stone  will  then  be  able  to  object  to  any  question 
unlawfiilly  put  The  best  course  will  be  to  order  the  mo- 
tion to  stand  over  till  the  first  day  of  next  term.  I  re- 
commend Mr.  Stone,  in  the  meantime,  to  endeavour  to  in- 
spect the  proceedings;  and,  in  my  opinion,  his  endeavour 
will  be  successful  I  hope  it  will  not  be  necessary  to  men- 
tion the  case  again. 


His  Honor  intimated,  that,  if  Mr.  Stone  should  not  take 
any  further  step,  he  would  probably  be  committed. 
The  case  was  not  again  mentioned. 
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1849. 

Ex  parte  Turner, 
Ex  parte  James, 
In  the  Matter  of  Tub  Madrid  and  Valencia  Railway     Dec.  ^oth. 

Company ; 

AND 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Acts,  1848  &  1849. 


M 


.R  TURNER,  an  original  holder  of  scrip  in  the  above  By  the  pnwpec- 
Company,  presented  a  petition,  praying  that  the  Madrid  .tock  Company, 
and  Valencia  Railway  Company  might  be  dissolved  and  ^^J^|  "t 
woond  up.  ^^*  **  ^^"  P">" 

•    •  .  posed  to  form  a 

Mr.  James,  another  original  scripholder,   presented  a  Company,  to  be 

•     •!  x*^'  'xi.  •     •!  coMtituted  a 

Similar  petition,  with  a  similar  prayer.  "Compania 

The  petitions  were  opposed  on  behalf  of  Mr.  Chad  wick,  ^"^l*^*  VP 
the  chairman,  and  some  other  directors  of  the  Company.     coMtruction  of 

a  railway  in 

The  two  petitions  now  came  on  together.  that  country.  It 

It  appeared,  that,  by  a  royal  ordinance  of  the  Queen  of  JJ^  tblTthe 
Spain,  dated  the  3ist  of  December,  1844,  which  regulated  aJ^i»ofthe 

^       I  ^  ^  ^  Company  would 

all  railway  schemes  in  that  country,  it  was  declared  that  be  conducted  by 
such  schemes,  before  they  should  be  entered  on,  should  rectors  in  Lon- 
have  one  tenth  part  of  the  amount  of  their  funds,  or  such  Comi^yTad** 
other  sum  as  the  government  of  Spain  should  decide  on,  *5  f ^ce*)  »■»?*• 

^  ^  ed  by  a  commit- 

deposited  in  the  Spanish  bank  of  San  Fernando,  or  in  the  tec  in  Madrid. 

Bank  of  Isabel  the  Second.     A  time  was  therein  fixed  for  the*Com^any 

complying  with  the  several  required  formalities.     By  arti-  ^^^t^^*^ 

cle  42  it  was  provided,  that,  if  the  works  should  not  be  English  law  ap- 
plied to  such  a 
Company,  and 
that  it  was  within  the  jurisdiction  of  the  Court  to  dissolve  the  Company  and  wind  it  up. 

In  a  Joint-stock  Company,  projected  to  consist  of  120,000  shares,  with  a  deposit  of  21.  a  share, 
53,000  shares  were  subscribed  for,  and  the  deposits  were  paid  upon  them,  prior  to  February,  1846. 
The  promoters  obtained  from  the  Spanish  Government  a  right  to  construct  a  railway  in  Spain,  and 
deposited  30,0002.  as  a  guarantee  for  the  formation  of  the  railway,  subject  to  forfeiture  if  the  works 
were  not  proceeded  with.  The  preliminary  surveys  were  made,  but  litigation  having  arisen  among 
the  shareholders,  no  further  progress  was  made  in  the  undertaking,  and  the  deposits  of  the  Spaniu 
shareholders  were  returned  to  them  by  the  directors  in  Spain,  upon  an  agreement  to  readvance  them 
when  wanted : — Held,  a  proper  case  for  ordering  the  Company  to  be  wound  up  under  the  Joint- 
stock  Companies  Winding-up  Acts. 

SembU,  that  a  Company  ought  not  to  be  charged  with  the  costs  of  more  than  one  petition  for  an 
order  to  wind  up  its  affiiirs. 
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1849.  commenced  within  the  prescribed  time  after  the  concession, 

Ex  parte  the  Same  should  be  lapsed  or  null,  and  the  Company  should 

CRNER,  Y)Q  at  liberty  to  withdraw  such  part  of  the  money  deposited 

Jambs,  in  the  bank  as  should  be  remaining,  if  the  concession  should 

^rT  ^'^"^'^  By  article  43  it  was  declared,  that,  if  the  railroad  should 
not  be  made  within  the  time  stipulated,  the  concession 
should  be  considered  as  annulled. 

In  1844,  the  Queen  of  Spain,  by  a  royal  ordinance 
granted  to  Prosper  Bernard  de  Volney  &  Company  the 
right  to  construct  a  railway  from  Madrid  to  Valencia,  sub- 
ject to  certain  regulations  contained  in  a  document  of 
even  date  therewith,  intitled,  "  Special  Conditions  under 
which  the  (Company  represented  by  Prosper  Bernard  de 
Yolney,  and  Associates  of  London,  are  authorised  to  make 
a  railway  from  Madrid  to  Valencia." 

These  conditions  contained  many  clauses,  among  which 
was  an  article  by  which  P.  B.  de  Volney  and  his  associates 
of  London  bound  themselves  to  deposit,  within  eighteen 
months,  in  the  Bank  of  San  Fernando,  or  of  Isabel  the  Se- 
cond, 102.  per  cent,  in  cash  on  the  value  of  the  shares;  and 
by  another  article,  as  a  guarantee  that  the  ^concessionaries 
would  observe  those  conditions,  they  obliged  themselves 
to  deposit  in  the  Bank  of  London,  within  forty  days, 
3,000,000  of  reals,  to  devolve  to  the  state  if  the  condition 
of  making  such  deposit  in  a  Spanish  bank  should  not  be 
fulfilled. 

In  September,  1845,  Mr.  de  Volney  entered  into  an  ar- 
rangement with  Mr.  Chadwick,  and  other  persons  in  Lon- 
don, to  construct  the  railway,  and  issued  a  prospectus  pro- 
posing the  formation  of  a  Joint-stock  Company,  with  a  capi- 
tal of  2,400,000i,  in  120,000  shares  of  201,  each,  with  a  de- 
posit of  2/.  per  share.  The  prospectus  contained  the  fol- 
lowing paragraphs: — 

"  One  third  of  the  shares  are,  by  the  terms  of  the  con- 
cession, ceded  to  Spain.     The  locale  of  the  Company  will 
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be  in  Spain,  and  it  will  be  framed  on  the  principle  of  a        1849. 
'  Compania  anonima/  agreeably  to  the  commercial  code  of      Ex  parte 
that  country.  '^^^'"'^ 

Ex  parte 

"  The  affairs  of  the  Company  will  be  conducted  by  a        Jamrs, 
board  of  directors  in  London,  assisted  by  a  highly  influen-    th/mTdrid 

tial  committee  in  Madrid.  ^^  Valencia 

Bailwat  Co. 
"  Scrip  certificates  will  be  exchanged  for  certificates  of 

shares,  the  holder  of  which  may,  at  his  option,  have  them 

registered,  in  conformity  with  the  Spanish  commercial 

code. 

"  On  the  19th  of  November,  1845,  de  Volney  assigned 

all  the  concession  granted  to  him  by  the  Queen  of  Spain 

to  Mr.  Chadwick  and  ten  other  persons,  as  trustees  for  the 

Madrid  and  Valencia  Railway  Company." 

The  prospectus  also  stated  that  the  office  of  the  Com- 
pany was  at  No.  37,  Moorgate-street,  London. 

Boards  of  directors  were  formed  in  London  and  in  Ma- 
drid; and  out  of  the  monies  received  for  shares,  30,7l2t 
14«.  lOA,  the  value  of  3,000,000  of  reals,  was  invested  in 
Three  per  Cent.  Stock  in  the  Bank  of  San  Fernando,  in 
lieu  of  the  guarantie  to  that  amount  before  required. 

On  the  8th  of  July,  1846,  statutes  and  rules  of  the  Com- 
pany were,  with  the  approbation  of  the  Spanish  Govern- 
ment, duly  agreed  upon,  and  signed  at  Madrid. 

By  the  1st  article  of  these  rules,  an  anonymous  Com- 
pany, under  the  name  of  "  The  Madrid  and  Valencia  Rail- 
way Company,"  was  constituted  according  to  the  laws  of 
Spain.  The  English  parties  to  this  instrument  submitted 
themselves,  on  behalf  of  those  they  represented  and  of 
themselves,  to  the  competent  Spanish  authorities,  for  the 
due  execution  thereof,  renouncing  any  laws  that  might  fa- 
vour them  as  foreigners,  to  which  they  might  be  entitled. 

The  Spanish  Government  subsequently  conceded  cer- 
tain modifications  of  the  conditions  annexed  to  the  grant. 

By  a  royal  ordinance,  dated  the  20th  of  October,  1846, 

VOL  IIL  K  D.  G.  8. 
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1849.        further  time  was  granted  to  the  Companj  to  comply  "with 
Bx  parte      the  required  formalities. 

Ex^^ru  ^^  appeared  that  a  large  number  of  persons  applied  for 

Jamss,  and  obtained  allotments  of  shares  in  the  Companj;  that) 
The  mIi>bid  ^^  *^®  month  of  February,  1846,  a  general  meeting  of 
^SiT^^'^Co^  the  shareholders  of  the  Company  was  held  at  the  London 
Tavern,  Mr.  William  Chadwick,  the  chairman  of  the  di- 
rectors, being  in  the  chair;  and  that  at  this  meeting  a 
report  was  made  by  the  directors,  whereby  it  was  stated, 
that  53,000  shares,  part  of  those  reserved  for  England, 
had  been  subscribed  for,  and  the  deposit  of  2L  paid, 
amounting  to  the  sum  of  106,0002.  And  it  was  further 
stated,  that  50,0002.,  part  thereof,  had  been  invested  at 
4fL  per  cent.;  that  30,7122.,  further  part  thereof,  had  been 
deposited  as  caution  money  in  the  Bank  of  England;  that 
21,1122.  had  been  as  to  part  invested  in  Exchequer  bills, 
and  as  to  other  part  remained  in  cash  in  the  hands  of  the 
directors;  and  that  401 4J1  had  been  expended  in  enginee^ 
ing  and  other  surveys. 

Disputes  arose  between  the  shareholders  in  London  and 
the  directors,  and  an  arrangement  between  them  wu 
projected;  and  thereupon  the  following  protest  was  ad- 
dressed by  M.  de  Volney  to  the  chairman  and  directors 
in  London: — 

**  Aquilas,  Iberia  Works,  24th  August,  1848. 
"  Gentlemen, — It  is  only  by  the  public  papers  and  by 
a  private  note  that  as  yet  I  have  learned  the  nature  and 
suddenness  of  a  private  arrangement  which  is  said  to  haTe 
been  entered  into  by  Mr.  Chadwick,  chairman  of  the  Com- 
pany, with  some  of  the  shareholders,  to  the  effect  of  break- 
ing up  the  undertaking  and  returning  part  of  the  original 
deposit  of  22.  per  share.  I  will  express  my  surprise  neither 
at  the  abruptness  of  the  measure  nor  at  the  silence  which 
has  been  kept  on  so  important  a  subject  with  the  conces- 
sionaries of  the  line.  I  will  limit  myself  for  the  present, 
in  my  above  quality  of  concessionaire,  to  protesting  most 
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eneiigetically  and  solemnly  against  such  improbable  pro-        1849. 
ceedings,  as  tending  to  affect  the  obligation  of  the  Com-      Ex  parte 
pany  towards  the  concessionaries,  and  the  rights  created       Turner, 
and  guaranteed  to  the  concession  by  that  same  Company,        Jaxes, 
making  the  board  and  Mr.  Chadwick  responsible  for  all    rp   \^ 
the  losses  and  damages  which  might  be  the  consequence  ^vi>  Valbhoia 
of  it  to  the  concessionaire,  reserving  to  myself  to  take  such 
legal  steps  and  preventive  measures  as  will  best  protect 
the  rights  of  the  concession,  or  insure  it  ample  and  due 
compensation.   An  original  shareholder,  having  been  con- 
stantly faithful  to  the  colours  of  the  Company,  obeyed 
all  the  resolutions  of  the  board,  and  received  from  it  and 
from  its  chairman  the  assurance  that  the  undertaking  was 
profitable,  and  would  be  carried  out,  I  do  protest  most 
formally  against  the  violation  of  such  assurance,  and  de- 
clare that  I  do  not  recognise,  either  in  the  board  or  in  the 
chairman,  the  right  of  altering,  by  private  arrangement, 
their  l^al  and  public  engagements,  their  obligation  being 
either  to  make  the  line,  or  to  return  the  whole  deposit." 

In  support  of  the  petitioners'  case  it  was  alleged,  that, 
although  the  necessary  preliminary  steps  and  surveys  had 
been  taken,  the  undertaking  had  wholly  failed  and  became 
abortive;  that  the  Company  had  long  since  ceased  to  carry 
on  any  business;  that  the  undertaking  had  been  wholly 
abandoned  and  given  up;  and  that,  although  the  Company 
still  continued  its  name  at  an  office  at  No.  19,  Moorgate- 
street  aforesaid,  yet  that  it  was  merely  nominally  kept  up, 
no  business  of  the  Company  being  carried  on,  except  for 
the  purpose  of  winding  up  its  affairs.  It  was  also  sworn, 
that  if  any  shares  had  been  ever  allotted  to  any  per- 
sons in  Spain,  the  deposits  received  thereon  by  the  direc- 
tors had  been  returned  to  the  allottees;  and  that  the 
Spanish  directors,  in  March,  1848,  caused  an  advertise- 
ment in  the  Spanish  language  to  be  inserted  in  the 
Spanish  newspaper  called  '^The  Diaro  Mercantil,''   and 

k2 
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1849.        published  in  the  province  of  Valencia,  to  the  following 
Ex  parte      effect : — 

TURHKB, 

Ex  parte  ,  ,  -■-*  * 

James,  "  Madrid  and  Valencia  Railway  Company. — Return  of 

_  ^^^  the  money.  The  undersigned  has  received  firom  the  Span- 
AK©  Valencia  ish  director  of  the  said  Company  the  following  communi- 
cation:— The  Board  of  Directors  in  this  country  having 
taken,  on  the  one  hand,  into  consideration  that  more  time 
has  elapsed  than  they  expected  in  commencing  the  works 
of  the  road,  and,  on  the  other  hand,  to  commence  those  of 
the  first  section  of  the  line,  the  Spanish  money  is  not 
necessary,  they  have  agreed  to  return  for  the  present  to 
the  scripholders  who  may  wish  it  the  amount  they  have 
paid  for  the  first  passive  instalment  With  a  view  to  this 
effect,  the  scripholders  of  Valencia  will  present  themselves 
to  receive  the  amount  at  the  office  of  Dr.  Antonio  de  la 
Cuadra,  merchant  in  that  city,  and  all  the  others  at  Ma- 
drid, at  that  of  Dr.  Mateo  de  la  Murga,  Calle  de  la  Montera, 
No.  33.  The  scripholders  in  the  provinces  or  abroad  may 
remit  the  scrip  indorsed  to  Madrid  for  the  same  purpose. 
In  consequence  of  this  communication  I  shall  begin  this 
day,  from  nine  to  two  o'clock,  to  return  to  all  those  who 
have  received  their  scrip  at  my  office,  Calle  de  Funeral, 
the  money  which  they  have  disbursed,  and  the  same  will 
be  continued  every  succeeding  day  at  the  same  hours. 
To  avoid  loss  of  time,  and  to  facilitate  dispatch,  I  recom- 
mend to  all  the  scripholders  to  bring  their  scrip,  with  the  fol- 
lowing receipt  signed  on  the  back  thereof: — *  The  Spanish 
Directors  of  the  Madrid  and  Valencia  Railway  having 
agreed  to  return  to  those  of  the  scripholders  who  may  wish 
it,  the  money  subscribed  by  them,  in  consequence  of  the 
same  not  being  any  longer  necessary,  I  have  consequently 
solicited  for  my  share,  and  have  received  the  same  of  Dr. 
Antonio  de  la  Cuadra,  amounting  to  ,  which,  added 

to  the  sum  previously  received,  makes  the  total  amount 
of  ,  the  first  dividend  paid  by  me  for  this  scrip.' 


OASES  IN   CHANCERY.  138 

This  form  of  receipt  is  valid  for  those  scripholders  who         1849. 
have  received  5L  per  cent,  to  whom  the  remaining  951       Exparu 
per  cent,  will  be  returned;  and,  as  regards  the  few  holders       Turker, 
who  have  not  applied  for  the  6?.  per  cent.,  they  will  re-        James, 
ceive  the  totul  of  what  they  paid,  and  bring  receipts,  as    _^  ^^^ 
above,  omitting  only  the  following  words:  'added  to  the  ato  Valhtoia 
sum  previously  received.'    It  is  recommended  to  the  scrip- 
holders  to  bring  their  receipts  signed,  in  order  that,  on 
application,  nothing  more  may  be  required  than  to  count 
out  the  money  which  each  is  to  receive.     Valencia,  28th 

March,  1848.         ^gigned)     "Antonio  de  la  Cuadea." 

It  was  also  alleged  and  sworn,  in  support  of  the  petition, 
that  an  advertisement  to  the  like  effect,  and  applicable  to 
the  Spanish  subscribers  in  Madrid  and  the  other  provin- 
ces of  Spain,  except  the  province  of  Valencia,  was,  in  the 
month  of  May,  1848,  published  in  the  Spanish  newspaper 
called  "The  Diaro  Oficial  de  Avisos  de  Madrid;"  and  that 
thereby  notice  was  given,  that  such  subscribers  might  ob- 
tain repayment  of  their  respective  deposits  at  the  office  of 
Dr.  Mateo  de  Murga,  Calle  de  la  Montera,  No.  33,  in  Ma- 
drid, on  the  delivery  of  the  scrip  which  they  had  received 
from  the  Company;  and  that,  shortly  after  the  dates  of 
such  advertisements,  all  the  Spanish  subscribers  received 
the  amounts  of  their  deposits,  and  gave  receipts  for  the 
same  in  the  form  above  set  forth  in  the  advertisement. 

On  payment  by  the  English  allottees  of  their  2Z.  per 
share,  as  above  mentioned,  to  the  bankers  of  the  Company, 
scrip  certificates  were  given  to  them,  but  they  executed  no 
subscribers'  agreement. 

Mr.  James,  one  of  the  petitioners,  however,  deposed, 
that,  according  to  the  best  of  his  belief,  there  were  no 
persons  resident  in  Spain  who  held  shares  in  the  Com- 
pany; that  no  money  had  been  ever  paid  on  shares  allot- 
ted to  persons  in  Spain;  that  such  shares  as  had  been  so 
allotted  had  become,  and  had  been  declared  by  the  di- 
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1849.  rectors,  forfeited,  and  that  the  allotments  had  been  can- 

';^;^^  ceUed;  and,  moreover,  that  Mr.  Chadwick,  as  the  chair- 

TuRKKR,  man  of  the  directors,  had  been  endeavouring  to  obtain 

Jaxss,  the  return  of  the  sum  of  6,000,000  of  Spanish  reals,  which 

In  re  had  been  deposited  in  the  Bank  of  San  Fernando  at  Ha- 

Thb  MAi>sn> 

AXb  Vauvcu  drid,  and  that  that  sum  would  be  shortly  returned  to  the 

Railway  Ck>.    r* 

Company. 

On  the  other  hand,  Mr.  Chadwick  and  four  other  di- 
rectors deposed,  that  7000  persons  and  upwards,  resident 
in  Spain,  held  shares  in  the  Company,  and  that  the 
directors  in  Spain  had  received  deposits  on  such  shares  to 
the  amount  of  many  thousand  pounds  of  English  money, 
and  that  none  of  the  shares  allotted  in  Spain  had  been  de- 
clared forfeited;  that  Prosper  Besnard  de  Volney,  a  na 
tive  of  and  resident  in  Spain,  was  the  allottee  of  1000  shares, 
on  which  he  had  paid  the  deposits,  amounting  to  2000t 
They  also  denied  that  the  allottees  in  Spain  had  been  fully 
repaid  their  deposits  and  had  given  receipts  thereon; 
but  they  admitted  that  the  Spanish  shareholders  had  re- 
ceived back  their  deposits,  upon  an  arrangement,  satis- 
factory to  the  Spanish  directors,  that  the  amounts  should 
be  re-advanced,  when  the  litigation  in  England  should 
have  terminated.  Mr.  Chadwick  admitted  that,  in  1848, 
he  had  endeavoured  to  withdraw  the  deposit  of  6,000,000 
Spanish  reals  from  the  Bank  of  San  Fernando;  but  he 
alleged,  that,  the  Government  having  refused  permission, 
he  had  desisted  from  the  attempt  He  denied  that  the  ob- 
jects of  the  Company  had  been  abandoned,  or  that  all 
attempts  to  carry  it  out  had  been  given  up,  or  that  they 
had  become  unattainable. 

Mr.  Chadwick,  on  his  affidavit,  set  out  at  length  the 
clauses  of  the  Spanish  Code  applicable  to  the  cases — ^first, 
of  ordinary  partnerships;  secondly,  of  a  Compania  in  com- 
mandita;  and,  thirdly,  of  a  Compania  anonima.  He  stated, 
that  the  last-named  Company  eould  be  formed  by  creating 
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a  fund  by  shares  of  a  detennined  value  and  number,  to  be  1849. 

employed  in  the  establishing  and  furthering  one  or  several  ex  parte 

objects  which  gave  the  name  to  the  Company,  the  manage-  ^"'**' 

ment  of  which  was  intrusted  to  agents  or  directors,  who  Jakms, 

might  be  changed  and  replaced  at  the  will  of  the  share-  TH/iiij>En> 

holders,  and  that  the  present  Company  was  such  as  univer-  ^  Valmoia 
sally  in  Spain  bore  the  name  of  ^'  Compania  anonima.'' 
In  explanation  of  this  statement,  the  following  sections 
from  the  Spanish  Code  were  referred  to: — 

^'Anonymcms  Company. 

"  No.  276.  Anonymous  Companies  have  no  form,  nor  are 
they  designated  by  the  names  of  their  partners,  but 
only  named  and  designated  by  the  designation  or 
name  of  the  object  or  objects  for  which  they  have 
been  established:  they  are  to  be  established  and 
formed  as  article  293  prescribes.    It  is  a  particular 
condition  in  the  case  of  the  Anonymous  Company, 
that  all  the  deeds  and  contracts  of  its  establish- 
ment, and  all  the  rules  which  are  to  govern  its  ad- 
ministration and  management   in  every  depart- 
ment, must  be  submitted  to  the  examination  of 
the  Tribunal  of  Commerce  of  the  district  in  which 
it  is  established,  and  without  that  tribimal's  sanction 
they  cannot  be  carried  into  eflfect." 
*'No.  329.  Mercantile  Companies  are  entirely  dissolved, 
for  the  following  causes: 
First,  the  expiring  of  the  time  fixed  upon  in  the 
contract  of  partnership,  or  the  achievement  of 
the  especial  object  of  its  formation. 
Secondly,  the  entire  loss  of  the  social  capital'' 
"Na  330.  The  Companies  that  are  established  by  shares 
can  only  be  dissolved  by  the  causes  expressed  in  the 
paragraphs  1  and  2  of  the  329th  article." 

Mr.  Medina  and  Mr.  J.  H,  Palmer,  for  the  petition  of 
Mr.  Turner. 
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1849.  Mr.  Bdcon,  Mr.  Wdfard,  and  Mr.  Logie,  for  the  petition 

of  Mr.  James. 

Mr.  Russell  and  Mr.  Olasse,  for  the  respondents,  Mr. 
Chadwick,  the  chairman,  and  other  directors  of  the  Com- 
Thi  Madrid    panv. — The  objects  of  this  Company  have  not  failed    The 

AMD  YaLBVCIA.    *         "  .       . 

Bailwat  Co.  Utmost  that  can  be  said  is,  that  the  Company's  operations 
have  been  suspended;  and  that,  owing  to  the  depreciation 
in  public  estimation  of  the  value  of  railway  property  in 
1846,  some  of  the  shareholders  in  England  attempted  to 
dissolve  the  Company,  and  plunged  the  Company  in  liti- 
gation in  this  country. 

It  may  be  true  that  some  of  the  Spanish  shareholders 
who  are  desirous  that  the  undertaking  should  be  prosecuted 
have  received  back  their  deposits  upon  an  arrangement 
(satisfactory  to  the  Spanish  directors),  to  readvance  them 
as  soon  as  the  English  litigation  shall  have  been  termi- 
nated. The  royal  concession  to  the  Company  is  still  in 
force,  and  the  railroad  may  yet  be  constructed.  The  Com- 
pany does  not  come  within  the  provisions  of  the  Act,  as 
having  ceased  to  carry  on  business. 

The  sum  of  30,7122.,  deposited  in  the  Bank  of  England 
in  the  name  of  the  Spanish  Ambassador,  must  be  forfeited, 
if  the  Court  orders  the  Company  to  be  dissolved.  Consi- 
dering this  consequence,  and  the  impossibility  of  doing 
justice  between  all  parties,  in  a  Company  constituted  and 
domiciled  as  this  Company  is,  the  Court,  in  the  exercise  of 
the  discretion  vested  in  it  by  the  14th  section  of  the  Wind- 
ing-up Act,  1848  (a),  should,  it  is  submitted,  decline  to 
make  the  order,  even  if  it  should  be  of  opinion  that  the 
Company  might  be  dissolved. 

But  the  Winding-up  Acts  have  no  application  to  this 
Company,  inasmuch  as  it  is  essentially  Spanish,  and  sub- 
ject to  Spanish  jurisdiction  exclusively. 

The  mere  fact  that  the  contract  is  to  be  performed  in 

(a)  See  Ex  parte  Pocock,  In  re  The  Direct  London  and  Mancheder 
Railway  Company^  1  De  G.  ds  S.  742. 
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Spain  would  render  it  subject  to  the  Spanish  law.    Mr.  Jus  •        1849. 
tice  Story  says,  "  The  performance  of  the  contract  is  to  be       Ex  parte 
in  the  place  where  it  is  made,  either  expressly  or  by  tacit       Turner, 
implication.     But  where  the  contract  is  either  expressly  or        Jamks, 
tacitly  to  be  performed  in  any  other  place,  there  the  general         ^mI^bid 
rule  is,  in  conformity  to  the  presumed  intention  of  the  ato  Vamwoia 
parties,  that  the  contract,  as  to  its  validity,  nature,  obli- 
gation, and  interpretation,  is  to  be  governed  by  the  law  of 
the  place  of  performance"  (a). 

The  original  contract  for  the  concession  was  made  in 
Spain,  by  a  Spanish  subject,  in  a  Spanish  form;  by  the 
prospectus  it  was  stipulated  that  one-third  of  the  share- 
holders should  be  Spanish  subjects;  that  the  locale  of  the 
Company  should  be  in  Spain;  and  the  constitution  adopted 
for  the  Company  of  a  Compania  anonima  is  unknown  to 
the  English  law.  All  the  circumstances  constitute  the 
Company  Spanish,  in  origin,  constitution,  character,  and 
domicile. 

The  Vice-Chancbllor  said,  the  only  point  of  the  re- 
spondent's case  that  had  made  any  impression  on  his  mind 
was  the  foreign  character  and  quality  of  the  Company. 

Mr.  Bacon  replied. 

The  Vicb-Chancellor: — 

On  reading  the  prospectus  I  find  this  passage :  "  The  af- 
fairs of  the  Company  will  be  conducted  by  a  board  of  di- 
rectors in  London,  assisted  by  a  highly  influential  com- 
mittee in  Madrid.''  As  this  was  one  of  the  stipulations 
under  which  the  Company  was  formed,  it  may,  I  think, 
be  treated  as  subject  to  English,  or  at  least  as  not  ex- 
clusively subject  to  Spanish  law;  and  under  the  circum- 
stances of  the  case  in  other  particulars,  I  think  it  proper, 
notwithstanding  the  connection  of  the  undertaking  with 

(a)  Story  on  the  Conflict  of  Laws,  s.  280 ;  see  also  s.  233. 
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1849.  &  foreign  country^  to  make  the  usual  order  for  dissolving 

Sx  parte  ^^^  winding  up  the  Company. 

TuKHiR,  I  doubt  whether  a  Company  ought  ever  to  be  charged 

JamsT  ^^^  ^®  ^^^^  ^^  more  than  one  petition  for  an  order  to 

In  re  wind  up  its  affairs.     I  will,  however,  in  this  case  reserve 

'Pw  Iff  A  DKTA 

AMD  Vauvoia  the  question  of  costs  on  both  petitions,  as  it  is  the  first 

lUuwAT  Co.  ^^^  ^^^^  ^Yie  point  has  arisen. 


The  respondents  appealed  from  the  decision  of  his  Honor. 

The  appeal  came  on  before  the  Lord  ChanceUor  on  the 
1 7th  of  January,  1 850. 

The  Lord  ChanceUor  concurred  with  the  Vice-Chancdkr 
in  considering  this  to  be  an  English  Company,  and  subject 
to  the  Winding-up  Act. 


An  order  was  then  taken,  by  arrangement  between  the 
parties,  that  the  order  of  the  Vice-Chancellor  should  be 
discharged,  upon  an  undertaking  by  the  appellants  to  pay 
to  the  petitioners  all  the  sums  they  had  subscribed  to  the 
Company,  and  their  costs,  upon  a  certificate  of  the  amount 
by  the  Taxing  Master  (a). 

This  undertaking  not  having  been  performed,  the  order 
for  winding  up  was  drawn  up,  and  the  Master  proceeded 
to  act  under  it 


1860. 


April  S5(A.  Mr.  Bacon  and  Mr.  Olasae  now  moved,  on  behalf  of  Mr. 
Chadwick,  to  discharge  an  order  of  the  Master,  whereby 
he  had  appointed  an  interim  manager. 

The  Yice-Chanoellob  declined  to  interfere,  remarking 
that  the  Lord  Ch4mceUor8  order  did  not  direct  any  interim 
stay  of  proceedings,  though  it  directed  the  order  to  wind 
up  to  be  stayed  upon  a  condition  which  had  not  been  per- 
formed; and,  without  laying  down  any  general  rule,  but 
under  the  particular  circumstances  of  the  case,  his  Honor 
directed  that  the  motion  should  be  refused,  with  costa 

(a)  See  1  H.  &  T.  597. 
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Ex  parte  Coleman, 
In  the  Matter  of  The  Cambrian  Junction  Railway         Dec,  20ih. 

Company  ; 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Act,  1848. 

iyLR  LLOYD  and  Mr.  Surrage  supported  a  petition  to  A  petition  to 

discharge  an  order  for  winding  up  the  above  Company,  winding-up  or- 

at  the  costs  of  the  original  petitioner  who  obtained  the  ^SToo^ 

order,  upon  a  petition,  which  omitted  to  state  the  facts,  intcrmi  manor 

ffcfy  if  ono  nM 

that  the  Company  had  been  dissolved,  and  that  a  final  been  appointed, 
dividend  had  been  advertised  in  April,  1847.    An  interim 
manager  had  been  appointed. 

The  Vice-Chancellob  asked  whether  the  petition  had 
been  served  on  him. 

Mr.  Lloyd  submitted  it  was  not  necessary  to  serve  him, 
as  his  position  was  analogous  to  that  of  a  receiver. 

The  Vice-Chancellob  thought  he  ought  to  be  served. 

Mr.  Glasse,  who  appeared  for  the  original  petitioner,  was 
instructed  to  appear  for  the  interim  manager.  He  admit- 
ted that  Ex  parte  Bamett  (a)  decided  the  case. 

The  order  was  discharged,  with  costs, 
(a)  1  De  G.  <fc  8.  744. 
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1849. 


Dec.  etL 


In  the  Matter  of  The  Patent  Elastic  Pavement  and 

Kamptulicon  Company; 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Acts,  1848  &  1849. 

Armstrono's  Case. 

JMr.  ARMSTRONG,  who  had  supplied  coals  to  the 
above  Company,  commenced  an  action  at  law,  to  recover 
the  amount  of  his  demand  for  such  coals  from  a  member 
of  the  Company. 
Whilst  the  action  was  pending,  the  usual  order  to  wmd 
Jud^at  Cham-  Up  the  Company  was  made. 

•timce* of  Ae°         -^  Judge  at  Chambers,  upon  a  summons  taken  out  be- 
defendan^  after  fore  him,  ordered  that  all  further  proceedings  should  be 

an  order  had  ,  x-  o 

been  made  to      stayed  Until  after  proof  made  of  the  debt  before  the  Master, 
Company  under  under  section  73  of  the  Winding-up  Act,  1848  (a). 
Ac\ti"tf/aft^^       ^^'  Arsmtrong  then  went  in  before  the  Master,  and  ex- 
proof  of  the        hibited  proof  of  his  demand  under  section  74  (t). 

debt  should  be  ^  ^  ^ 

made  before  the  Master.    The  plaintiff  at  law  then  went  in  before  the  Master,  who  disallowed  tk 

{»roof     The  Court  on  motion  gave  the  plaintiff  at  law  leave  to  take  or  prosecute  such  proceedings  st 
aw  as  he  might  be  advised. 


A  plaintiff  in  an 
action  at  law 
against  a  mem- 
ber of  a  Joint- 
stock  Company 
for  goods  sup- 
plied to  the 
Company,  was 


(<i)  Sect.  73.— After  the  first 
appointment  of  an  official  ma- 
nager, no  creditor  or  other  per- 
son shall,  except  so  far  as  the 
Master  shall  permit,  have  power 
to  commence  or  to  proceed  with 
any  action  against  the  official 
manager,  or  against  the  Com- 
}>anY,  or  any  other  person  repre- 
senting the  same,  or  who  is  sued 
as  a  contributory  thereof,  until 
after  prvK>f,  or  exhibiting  or  mak- 
ing 8Uoh  prvof  as  he  may  be  able, 
of  hi«  debt  or  demand  before  the 
Master,  as  hereinafter  mentioned ; 
and  it  shall  be  lawful  for  any 
J  udge  of  the  Court  in  wliich  such 
action  shall  be  pending,  upon  sum- 
mons taken  out  before  him  for 
that  purpo<««  to  Older  that  all 


further  proceedings  in  such  ac- 
tion shall  be  stayed  until  after 
such  proof  shall  hare  been  made 
or  exhibited  before  the  Master. 

(b)  Sect.  74.— The  creditors  of 
the  Company  making  proof  of  their 
respectire  debts  or  demands  be- 
fore the  Master,  shall  make  proof 
thereof  by  deposition   or  affida- 
Tit,  in  the  same  manner  in  all 
respects  as  debts  are  now  allowed 
to  be  proved  in  bankruptcy;  Pro- 
vided, nevertheless,  that  it  shall 
be  lawful  for  the  Master  to  allow 
or  direct  the  proof  of  such  debto 
or  demands,  or  any  of  them,  to  be 
made  bj  the  official  manager,  or 
by  the  creditors,   in  such  other 
fmn  and  in  such  other  manoer 
as  he  diall  think  fit. 


J 
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The  Master  disallowed  the  proof,  under  section  75  (a). 

This  was  a  motion,  by  way  of  appeal  from  the  Master's 
decision,  that  Mr.  Armstrong  might  be  at  liberty  to  try  the 
validity  of  his  demand  at  law  (6). 

Mr.  Raundeli  Palmer  and  Mr.  WiUcock,  supported,  and 
Mr.  RussMy  for  the  official  manager,  opposed  the  motion. 

The  Vice-Chancellor  directed  that  Mr.  Armstrong 
should  be  at  liberty,  notwithstanding  the  certificate  of,  the 
Master,  to  take  or  prosecute  such  proceedings  at  law  as  he 
might  be  advised.  The  motion  otherwise  to  stand  over, 
with  liberty  to  apply. 


(a)  Sect.  75. — The  Master  shall, 
upon  proof  made  or  offered  and 
exhibited  before  him,  of  the  debts 
and  demands  due  or  claimed  from 
or  against  the  Company,  or  any  of 
them,  either  allow  or  disallow,  or 
allow  as  claims,  only  such  debts 
and  demands  respectiyelj,  accord- 
ing to  the  nature  of  the  case,  and 
of  the  proofs  adduced  or  exhibited 
before  him,  and  shall,  by  writing 
under  his  hand,  declare  such  al- 


1849. 

In  re 

Thk  Patent 

Elastic  Payb- 

MXHT  AND 

Eamptuliooh 
Co. 


lowance  and  disallowance,  or  such 
allowance  as  claims  only. 

(i)  See  Thompson  v.  Univeraal 
Salvage  Company ,  6  Dowl.  <fe  L. 
465,  where  it  was  held  that  a 
judgment-creditor  of  a  completely 
registered  Company,  in  the  course 
of  winding  up  under  the  Act,  must 
endeaTOur  to  obtain  payment  in 
the  Court  of  Chancery  before  he 
can  have  leave  to  issue  execution 
against  a  member. 


ABMiTBOHO'S 

Cass. 


In  the  Matter  of  The  St.  George's  Steam  Packet 

Company ; 


AND 


In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Act,  1848. 


T 


Litchfield's  Case. 


1850. 
Jan,  24th, 


HIS  was  a  motion,  on  behalf  of  Mr.  William  Litchfield,  By  the  mles  of 
by  way  of  appeal  from  the  decision  of  the  Master  who  had  cwn^y^^^ 

holders  were  en' 
titled  to  a  free  passage  by  the  Company's  Tessels,  and  there  were  some  provisions  in  the  deed  of 
settlement  for  the  event  of  in£mts  beinff  shareholders.  A  shareholder  in  the  Company  transferred 
shares  to  a  son  who  was  not  of  age: — neld,  that  entries  in  the  Company's  hooks,  on  the  occasion  of 
the  son  obtaining  tickets  as  a  proprietor,  for  a  free  passage,  describing  turn  as  MatUr,  did  not  affect 
the  C<nnpany  with  notice  of  his  minority  so  as  to  discharge  the  fiuher  in  respect  of  the  transferred 
shares;  but  that,  on  winding  up  the  Company,  the  fiithe?i  name  was  properly  placed  on  Uie  list  of 
contribatofiet  in  respect  of  the  •hares. 
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1850.        inserted  his  name  in  the  list  of  contributories  in  respect 
^  j^^  "      of  two  shares  in  the  Company. 
The  The  following  is  the  substance  of  the  material  clauses 

St.  Gbobgb's 

Steam        of  the  deed  of  settlement  of  the  Company: — 

Paokxt  Co. 

LiTOHniLD's  The  17th  gave  an  unlimited  power  to  each  shareholder 
to  alien  his  shares,  and  prescribed  a  form  of  transfer  of 
the  shares,  to  be  executed  by  the  transferror  and  trans- 
ferrea 

The  18th  provided  that  every  transfer  should  be  kept 
by  the  Company,  and  a  memorial  registered  in  the  Com- 
pany's books  (a). 

The  50th  clause  provided,  that  in  case  any  proprietor, 
entitled  to  vote  at  any  such  meeting  of  the  Company, 
should  be  a  minor,  he  might  vote  at  such  meeting  by  his 
guardian. 

The  51st  clause  provided,  that  the  person  by  whom  or 
in  whose  name  any  shares  should  be  held  or  stand,  should, 
to  all  intents  and  purposes  whatsoever,  be  deemed,  at  law 
and  in  equity,  the  absolute,  sole,  and  beneficial  owner  and 
holder  of  such  shares,  and  should  as  such  be  the  only  per- 
son known  to  or  recognised  by  the  Company  in  all  votes, 
transfers,  notices,  payments,  receipts,  and  other  matters  re- 
lating to  the  same  shares;  and  that  the  Company  should 
in  no  case  be  boimd  to  notice,  or  be  affected  with  express 
notice  of  any  trust  or  equitable  chaige  imposed  on  any 
shares. 

On  the  18th  of  January,  1841,  Mr.  William  Litchfield, 
the  appellant,  was  the  owner  of  three  original  shares  of  lOOl 
each,  in  respect  of  which  he  had  signed  the  Company's  deed 
of  settlement  On  that  day  he  executed  a  transfer  of  two 
of  the  shares  to  his  son  Clayton  Litchfield. 

The  transfer  contained  in  the  Company's  transfer  book: 
was,  according  to  the  provisions  of  the  deed  of  settlement, 
in  the  following  form: — 

(a)  See  2iag%%rt*9  com^  ante,  p.  31. 
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''  I,  William  Litchfield,  Esq.,  of  Cork,  in  consideration  of 

Talue  paid  to  me  by  Clayton  Litchfield,  Esq.,  of  Cork,  do 

hereby  bargain,  sell,  assign,  and  transfer,  to  the  said  Clayton 

Litchfield,  Esq.,  two  shares  of  1002.  each,  Nos.  586  and  587, 

of  and  in  the  capital  stock  of  the  Company  called  the  St 

Creorge's  Steam  Packet  Company,  to  hold  unto  the  said 

Clayton  Litchfield,  Esq.,  his  heirs,  executors,  administrators, 

and  assigns,  subject  to  the  same  conditions  as  I  held  the 

8une  immediately  before  the  execution  hereof     And  I, 

the  said  Clayton  Litchfield,  Esq.,  do  hereby  agree  to  accept 

and  take  the  said  shares,  subject  to  the  same  conditions. 

As  witness  our  hands  the  18th  day  of  January,  1841." 


1850. 

In  re 

Thi 

St.  Giobob's 

Stbax 
Packst  Co. 

LnoBmLD's 
Cm. 


The  transfer  was  executed  by  the  appellant  and  his  son, 
the  latter  being  under  age,  and  not  having  attained  twenty- 
one  years  until  the  25th  of  March,  1845. 

It  was  the  ordinary  practice  of  the  Company  to  pay  di- 
Tidends  on  shares  belonging  to  proprietors  of  stock  to  per- 
sons acting  as  the  agents  of  proprietors  for  that  purpose. 

Two  dividends  were  declared  by  the  Company  on  the  two 
shares,  subsequently  to  the  date  of  the  transfer,  and  were 
paid  to  Mr.  John  Litchfield,  another  son  of  the  appellant, 
on  behalf  of  Mr.  Clayton  Litchfield.  Mr.  John  Litchfield 
signed  receipts  for  the  dividends  in  the  Company's  books 
thns:  "  C.  Litchfield,  per  J.  Litchfield,"  and  "For  C.  Litch- 
field, John  Litchfield." 

Mr.  John  Litchfield  was  himself  a  shareholder  in  the 
Company  at  the  times  of  such  receipt  of  dividends,  and, 
It  various  times,  as  the  agent  of  his  father,  received  divi- 
dends on  shares  in  the  Company  belonging  to  his  father; 
md  he  also  received  dividends  on  his  own  shares. 

Vr.  Clayton  Litchfield  never  received  from  Mr.  John 
litchfield,  or  otherwise,  any  dividend  on  the  two  shares 
^sferred  by  him. 

B7  a  regulation  of  the  directors,  the  proprietors  or  share- 
Wders  were  entitled  to  a  free  passage  in  the  Company's 
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1850.        vessels,  and  Mr.  Clayton  Litchfield  occasionally  availed 

^^~j^^^      himself  of  this  regulation.    The  Company's  agents  on  these 

Thi         occasions  entered  his  name  in  the  Company's  books  as 

St.  Geobgb  8  '^      ■' 

Stiam        "  Master  Clayton  Litchfield." 

*         The  Company  was  dissolved  in  the  year  1843. 

LiTCHFiiLi>'8  Uj.  Clayton  Litchfield  did  not,  on  his  coming  of  age  in 
1845,  accept  the  transfer,  but  had  ever  since  repudiated  it 
The  Master,  Mr.  Farrer,  placed  the  name  of  the  appel- 
lant upon  the  list  of  contributories,  on  the  grounds  that 
his  execution  of  the  transfer  while  an  infant,  being  an  act  to 
which  he  disagreed  when  he  came  of  age,  was  a  nullity; 
and  that  the  use  of  a  free  passage  by  Mr.  Clayton  Litch- 
field was  a  profit  to  the  father,  inasmuch  as  it  was  his 
duty  to  pay  the  passage  money  for  his  son's  voyages,  which 
were  undertaken  by  his  authority. 

Mr.  Lloyd  and  Mr.  Hetherington,  for  the  motion. — In 
this  case  it  is  true  there  was  an  assignment  to  a  minor; 
but  it  differs  very  much  from  Reavdey'a  case  (a),  inas- 
much as,  in  that  case,  there  was  a  distinct  assurance 
that  the  transferree  was  of  full  age,  which  was  fraudulent 
Nothing  of  that  kind  is  here  suggested.  The  17th  clause 
of  this  Company's  deed  gives  an  unlimited  authority  to  a 
shareholder  to  transfer  his  shares  to  any  person  whom- 
soever; and  clauses  50  and  51  provide  for  the  circumstance 
of  minors  being  shareholders.  Moreover,  the  Company 
must  be  assumed  in  this  case  to  have  had  notice  that  Mr. 
Clayton  Litchfield  was  a  minor,  for  he  is  designated  in 
the  Company's  books,  "  Master  Clayton  Litchfield."  The 
transfer  was  therefore  made  by  the  father,  accepted  so  far 
as  possible  by  the  son,  and  acquiesced  in  by  the  Company. 

Now  it  is  quite  competent  to  a  minor  to  purchase  pro- 
perty, or  to  enter  into  partnership:  Good  y,  Harrison (b\ 
Bruce  v.  Warwick  (c). 

(a)  1  De  G.  &  S.  650.  (b)  5  B.  &  Aid.  847. 

(c)  2  M.  &  S.  205 ;  JS.  C,  in  error,  6  Taunt.  118. 


GA8SB  Ul  OHAHGBBT. 


145 


It  may  be  true  that  the  son  has  not^  since  he  attained 
his  majority,  adopted  the  contract;  but  the  Company  must 
take  the  consequences  of  their  own  deed  of  settlement, 
and  of  their  acts,  under  which,  as  between  Mr.  William 
Litchfield  and  the  Company,  he  insists  the  transfer  was 
complete. 

Moreover,  it  does  not  appear  that  the  appellant  ever 
leceived  any  dividends  on  account  of  these  shares  after 
the  date  of  the  transfer  to  Clayton  Litchfield 

Mr.  Bacon  and  Mr.  J.  V.  Prior,  for  the  official  manager, 
were  not  called  on. 


186a 


In  re 

Thk 

St.  QmoBot'B 

Stsax 
Pacsit  Co. 

LlTCnriKLD'8 

Case. 


it 


The  Yice-Chahobllob: — 

How  this  case  would  have  stood  if  it  had  been  proved 
that  the  Company,  or  any  person  authorised  to  act  for  the 
Company  in  this  respect,  had,  with  notice  that  Clayton 
litchfield  was  a  minor,  accepted  him  as  a  partner,  it  is 
onnecessary  for  me  to  say.  There  is  no  such  case  of  no- 
tice here. 

The  consequence  is,  that,  notwithstanding  the  singular 
wofds  in  the  Company's  deed  of  settlement,  referred  to  by 
}b.  Lloyd,  relating  to  minors  being  shareholders,  whatever 
iDay  be  their  meaning,  Mr.  Litchfield  the  father  has  not 
flhewn  a  case  in  which  he  has  discharged  himself  of  his 
liability.    He  remains  as  liable  as  he  ever  was. 

Without  referring  to  the  question,  upon  whose  account 
the  dividends  were  received  subsequently  to  the  execution 
tf  the  deed  of  transfer,  and  which  I  think  not  material,  I 
^ree  in  the  conclusion  to  which  the  Master  has  coma  It 
ii,  I  understand,  admitted,  that  Clayton  Litchfield,  since 
Iu8  majority,  has  neither  admitted  himself  to  be,  nor 
ioQe  any  act  to  make  himself,  liable  in  respect  of  these 
8hare8(o). 

(a)  See  Eefie8iey*s  case,  poat. 


VOLIU. 


D.  a.  s. 
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1850. 

Jan.  17 th.     In  the  Matter  of  The  Patent  Elastic  Pavement  and 

Eamptulicon  Compant; 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Act,  1848. 

Price  &  Brown's  Case. 

Shares  were  de-  X  HE  Master,  in  settling  the  list  of  contribntories  to  the 
Sotteet  with*  above  Company,  placed  upon  it  the  names  of  Messra  Price 
crediton  m  te-    ^  Brown,  under  the  following  circumstances: — 

dinty,  and  har-  '  '^ 

ing  been  called  Messrs.  Piice  &  Browu  carried  on  the  business  of  bill 

dumgedby  the  brokers  in  partnership.     In  September,  1844,  a  Mr.  John- 

othen  in  their  stone  borrowed  of  them  191,  and  deposited  twenty  shares 

T^fil^r^  in  the  Company  to  secure  the  repayment  of  the  loan, 

they  hdd  the  They  were,  in  November,  1845,  holders  of  a  bill  of  ex- 

curityonly^waa  change  for  30O2L,  of  which  a  Mr.  Green  was  the  acceptor, 

toectoMofAe  ^^ich  would  become  due  in  January,  1846, and  Mr. Green 

Company.  Up-  deposited  with  them  400  shares  in  the  Company  as  se- 
en theCompany 
being  wound      curity  for  the  due  honour  of  the  bill  at  maturity. 

^ttfie  a^  I^  t^®  month  of  January,  1846,  a  Mr.  Hall  was  indebted 
*°"  *ri^  ^Irad  *^  Messrs.  Price  &  Brown,  and  deposited  150  shares  in  the 
in  the  list  of       Company  with  them,  as  security. 

Gontributories  *  „     i  ^  i.      , »  t 

in  respect  of  the       All  these  shares  were  for  u.  each. 

The  Company  afterwards  called  in  its  IZ.  shares,  and  i^ 
sued  new  certificates  of  shares  for  101  each.  Messrs.  Price 
&  Brown  carried  in  the  above  shares,  being  in  all  570,  and 
exchanged  them  for  fifty-seven  certificates  of  shares  of  the 
value  of  10/.  each.  These  certificates  were  made  out  in 
the  names  of  Messrs.  Price  &  Brown. 

They  also  took,  in  satisfaction  of  arrears  of  dividends, 
four  other  shares,  and  paid  the  sum  of  IL  lOs.  as  the  dif' 
ference  on  the  account.    Thus,  sixty-one  shares  were  in  aft 
under  these  circumstances,  standing  in  their  namea 

Mr.  Brown  attended,  and  took  part  at  a  meeting  of  tb® 


aharet. 
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Company  in  July,  1846;  but^  with  this  exception,  Messrs.         1850. 
Price  &  Brown  did  not  interfere  in  the  affairs  of  the  Com-        j^^ 

piUiy^  Thi  Patiht 

*^^*        ^  ^  Elastic  Pavb- 

The  directors  were  cognisant  of  the  fact  that  Messrs.      mkkt  ahd 
Price  &  Brown  were  the  holders  of  these  shares  as  a  se-  co. 

<^^^y-  PRi^& 

Browit's  Casi. 

Mr.  Bacon  and  Mr.  J.  A.  Leuns,  in  support  of  a  motion 
that  the  Master's  decision  might  be  altered  or  varied. — 
The  fifty-seven  shares  were  held  by  Messrs.  Price  &  Brown 
only  as  security;  they  had  only  a  limited  interest  in 
the  value  of  these  shares.     The  depositors  of  the  shares 
continued  entitled  to  them,  subject  to  the  limited  interest; 
they  were  originally  liable,  and  continued  to  be  so.     As 
to  the  four  additional  shares,  they  were  an  accretion  to 
the  other  shares,  and  Messrs.  Price  &  Brown  had  only  the 
same  limited  interest  in  them  that  they  had  in  the  fifty- 
seven. 

The  counsel  for  the  official  manager  were  not  called  on. 

The  Vice-  Chancellob  said,  that,  for  the  present  purpose, 
the  Master  appeared  to  have  held  that  Messrs.  Price  & 
Brown  were  bound  as  contributories  as  much  as  if  they  had 
been  the  absolute  owners  in  respect  of  all  the  shares ;  and 
Honor  concurred  with  the  Master  in  this  opinion. 


l2 
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Ex  parte  Cooke, 
Jan.  26<A.     In  the  Matter  of  The  Eastern  Counties  Junction  and 

Southend  Railway  Company; 

AND 

In  the  Matter  of  the  Joint-stock  Companies  Winding-up 

Acts,  1848  &  1849. 

a  member  of  X  HIS  was  a  petition  of  a  member  of  the  managing  com- 
committee  of  a  mittee  of  a  Railway  Company  which  had  been  provision- 
^^d"^.""  a-^y  registered.  It  sought  the  usual  winding-up  order, 
way  Company,    No  shares  had  been  allotted  to  the  petitioner,  who  had 

who  had  de-  ,  , 

dined  to  take  declined  taking  any,  but  he  had  been  obliged  to  pay  300Z 
to  whm^o*^  to  the  solicitors  employed  on  behalf  of  the  Company  for 
J^^^^Jj^      their  costs  and  charges. 

had  paid  800^ 

!^X^^        Mr.  Bacon  and  Mr.  Danid  supported  the  petition. 

behalf  of  the 

^o^^ti^HdL  ^'  ^^y^  *"^^  ^r-  J^^^i  for  different  respondents,  op- 
that  he  was  en-  posed  it,  and  Submitted,  that,  as  no  shares  had  been  allot- 

titledtohave  ,  ,  .  .  ,  .       , 

the  Company  ted  to  the  petitioner,  or  agreed  to  be  taken  by  him,  he 

WhMTser.  ^^  ^^t  entitled  to  an  order  under  the  Act     They  also 

bw^i«"ffid^™t.  *^^^  *  preliminary  objection,  that  the  person  on  whom 

the  affidavit  of  the  petition  had  been  served  had  not  taken  any  shares. 

Benrice  need 
only  state  that 

the  peraon  On  refeninff,  however,  to  the  affidavit  of  service  it  was 

■erved  IS  a  mem-  .1 

ber.  found  to  be  therein  stated,  that  the  person  on  whom  the 

service  was  made  was  a  member  of  the  Company;  and  the 
objection  was  overruled. 

The  Vice-Chancellor  thought,  that,  to  decide  that  the 
petitioner  was  not  entitled  to  have  the  affairs  of  the  Com- 
pany wound  up  wo\ild  not  be  giving  a  proper  interpreta- 
tion to  the  Act,  in  the  particular  circumstances  of  the 

case. 

The  usual  order  was  made. 
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1850. 

In  the  Matter  of  The  Valb  op  Nbath  and  South  Wales     Jan.  3i«r. 

BSEWEBT  JOINT-STOGE  Ck)MPAKT; 

In  the  Matter  of  The  Jodtt-stook  (Companies  Windinq-up 

Act,  184a 

Waltebs'  Case. 

JL  HE  Master,  in  settling  the  list  of  contributories  to  this  in  a  Join^ 
Company,  had  excluded  the  name  of  Mr.  Walters.  1^^^^ 

This  was  a  motion,  on  behalf  of  the  official  manaiicer,  ij^ging  to  the 

Company  were 

that  the  name  of  Mr.  Walters  might  be  included  in  the  list  transferred  and 

of  contributories  for  fifty  shares  of  20i  eacL  t^sferrcef  and 

Mr.  Buckland  was  a  director  and  the  principal  manager  ^j^^on^iras 

of  the  Company;  and,  in  the  year  1840,  Mr.  Walters,  a  made  in  the 

banker  and  member  of  a  Banking  Company  at  Bath,  con-  the  Company, 

sented,  on  the  application  of  Mr.  Buckland,  to  become  a  ,ettiMnenrce^ 

shareholder  in  and  a  director  of  the  Company.    Mr.  Wal-  ^**  fonnaiitiei 

*       "^  were  to  be  com- 

ters'  name  as  a  director  was  inserted  in  the  advertisements  plied  with, 

t  i_     g-%  /  \  without  whichy 

Of  the  Company  (a).  it  wa»  declared 

Mr.  Buckland  was,  at  that  time,  indebted  to  Mr.  Walters  ^^^l^^ 
in  the  sum  of  ISOOi,  for  money  lent  to  him  by  Mr.  Wal-  ^7  fo"»  «»«^« 

•  at  law  or  in 

ters;  and  Mr.  Walters  agreed  to  take  fifty  shares,  being  the  equity.  TheM 
number  of  shares  necessary,  according  to  the  terms  of  the  ^n  univer«ai- 
deed  of  settlement,  to  qualify  him  as  director,  upon  an  un-  1^  ^regarded 

'         *  •'  '     r  in  the  tranBac- 

derstanding  that  Mr.  Buckland  should  repay  the  1 OOOZ.,  part  tio^  of  ^^ 
of  the  1500i,  in  which  he  was  indebted  to  Mr.  Walters,  to  were  not  com- 
enable  Mr.  Walters  thereby  to  pay  for  his  fifty  shares.  ulif c^^~" 

In  a  letter  to  Mr.  Walters  of  the  23rd  of  January,  1841,  ^<^,  that  Aere 

^  /  J   jjjm^  y^  taken 

fc.  Buckland  wrote  thus: —  to  have  been 

a  universal  con- 

[        "I  have  placed  fifty  Brewery  shares  in  your  name  as  a  ^^f^ 
qwlification  for  directorship."  d^d"  IwJ're- 

L  spect,  and  that 

].        "*  ^Qaifienee  eflbdiuJly  became  a  ahareholder  ai  between  himielf  and  the  shareholders  generally. 

(a)  See  ante,  p.  92. 
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1850.  This  statement  was  not,  however,  accurate :  the  transfer 

jj^  ^        had  not  then  been  made;  but  on  the  Ist  of  February,  1841, 

Thb  Valk  of    the  accountant  of  the  Company,  by  Mr.  Buckland's  direc- 

^XATH  AND  

South  Walks   tions.  Opened  an  account  with  Mr.  Walters  in  the  Com- 

'    pany's  "  Share  Ledger,"  and  under  that  date  transferred 

^Ca«"*  ^^y  shares,  which  had  been  previously  standing  in  the 
names  of  the  directors  in  the  same  ledger,  from  the  ac- 
count of  the  directors  to  the  account  of  Mr.  Walters.  He 
at  the  same  time,  and  by  the  same  direction,  credited  Mr. 
Walters  with  1000/.,  in  payment  of  the  shares,  and  debit- 
ed Mr.  Buckland  in  a  loan  account  previously  opened  with 
Mr.  Buckland  in  the  Company's  books. 

In  a  letter  to  Mr.  Buckland,  of  the  26th  of  March,  1841, 
Mr.  Walters  wrote  thus: — 

"  When  I  agreed  to  take  shares  in  the  Brewery  to  quali- 
fy me  for  the  direction,  it  was  my  full  intention  to  pay 
promptly  for  the  fifty  shares,  and  afterwards,  as  my  monies 
came  in,  to  take  fifty  more,  and,  as  I  have  not  kept  up  to 
my  first  intention  I  feel  bound  to  tell  you  the  reason,  which 
must  be  in  confidence."  [He  then  went  on  to  detail  some 
money  transactions  in  which  he  had  been  disappointed,  as 
his  excuse  for  not  having  paid  for  the  shares,  and  con- 
cludes thus:]  '*I  would  not  have  stated  this  but  for  the 
disappointment  it  has  caused  as  to  my  payment  for  the 
brewery  shares,  and  I  feel  sure  that  you  will  see  it  in  that 
light." 

On  the  3rd  of  May,  1841,  Mr.  Walters,  in  a  letter  to  Mr. 
Buckland,  thus  writes: — 

"  Not  having  received  dividend  warrants,  I  conclude  that 
no  shares  had  been  transferred  to  me;  because,  iftheyha4 
I  ought  to  have  received  the  dividend  warrants,  and  have 
paid  interest  until  the  money  was  paid  for  the  shares. 
However,  my  object  in  mentioning  this  is,  an  impression 
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that  I  have  strongly  on  my  mind,  that,  if  the  shares  are         isfiO. 
not  transferred  into  my  name,  they  had  better  not  be,  as      ^  j^^  " 
I  think  that  I  can  be  of  more  service  to  you  in  not  being    ^»  Vau  of 
a  shareholder  than  in  being  one.     It  strikes  me  that  our   South  Walb 
Company  [the  Banking  Company  of  which  he  was  a  part-      "^"^    * 
ner]  will  decidedly  object  to  discount  for  your  Company      Waltem* 
[the  Brewery  Company]  when  they  know  that  I  am  an  in- 
terested party;  and  I  am  much  mistaken  whether  it  is  not 
something  of  this  kind  that  has  been  at  work, — you  un- 
derstand me.     I  know  that  I  am  pledged  by  promise  and 
agreement;  but  let  me  press  this  on  you,  and  weigh  it  well, 
and  let  me  know  your  opinion.     Banking  Companies  are 
Terj  jealous  on  this  point,  and  I  confess  they  ought  to  be." 

Mr.  Buckland  replied  to  Mr.  Walters  on  the  4th  of  May, 
184 J,  thus:— 

"  I  did  not  forward  you  the  dividend  warrants,  as  the 
transfer  was  made  so  near  the  end  of  the  year  [Mr.  Buck- 
land  here  alluded  to  the  Company's  yearly  rest,  the  Ist  of 
March,  and  the  shares  having  been  transferred  into  Mr.  Wal- 
ters' name  on  the  1st  of  February]  that  I  thought  we  might 
as  well  arrange  that  when  I  saw  you I  can- 
not give  up  the  pleasure  as  well  as  the  advantage  of  your 
cooperation  as  a  shareholder  and  co-director  in  our  Com- 
pany Indeed,  I  have  mentioned  it  in  several  quarters, 
and  that  we  merely  waited  the  formality  of  your  being  no- 
niinated  and  elected  at  the  general  meeting  of  our  Com- 
pany on  the  12tL" 


I 


At  the  annual  meeting,  on  the  12th  of  May,  1841,  Mr. 
Walters  was  formally  elected  a  director. 

Mr.  Walters,  in  a  letter  sent  by  him  to  Mr.  Buckland,  of 
4e26th  of  May,  1841,  wrote  as  follows:— 

"As  I  understand  the  matter  of  the  shares,  it  is  as  fol- 
^^:  they  stood  in  my  name  in  January,  and,  as  they 
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18S0.  were  not  paid  for,  I  am  indebted  to  yon,  or  to  tbe  firm, 

""j^^^  (as  the  case  may  be,)  mterest  from  that  time  till  tbe  time 

TkiVauoi  of  payment,  vhlch  payment,  if  made  by  the  lOOOJL  note, 

Soota  Valb  will  be  the  1st  September  next,  tbe  note  as  dated  29tli 

August,  1840.     On  the  other  hand,  I  am  entitled  to  the 


Tbe  secretary,  by  direction  of  Mr.  Buckland,  letraiu- 
ferred  tbe  fifty  shares  from  Mr.  Walters'  account  to  the 
account  of  the  directors,  and  tbe  lOOOJL  porchase-money 
thereof  to  Mr.  Buckland's  account  Mr.  Walters'  transac- 
tions were  stated  in  tbe  Company's  share  ledger  thus: — 


zv 

Oeoi^  Walters. 

Or. 

1841. 
Feb.  1. 

To  Tranrier  &om  Di. 
recwraon  bOaU  ot 
Comi>ui}-Sh<nt,u 
under— 

60 

1000 

1811. 
Feb.1. 

Bj  W.  H.  Buckknd, 
Ld<ui  Aocouiit 

1000 



Bta;31. 

To  W.  H.  BuckUnd'. 
Acconnt  

1000 

M.J26. 

By  Betnuufei  lo  IH- 
rectora,  on  behoof 
Compsny— 

GO 

1000 

The  Company,  being  in  want  of  further  capital,  W, 
prior  to  1841,  created  a  number  of  new  shares,  on  which 
SL  per  cent  was  to  be  taken  as  tbe  permanent  dividend 

Mr.  Buckland,  in  May,  1841,  proposed  that  Mr.  Walten 
should  take  some  of  these  shares. 

A  negotiation  followed  this  proposal,  and  was  mixed  up 
with  the  correspondence  as  to  the  fifty  shares ;  and  the  aboT> 
re-traasfer  of  those  shares  from  Mr.  Walters  to  the  Companji 
under  the  date  of  May  26,  1841,  was  made  with  a  view  W 
Mr.  Buckland's  transferring  a  similar  number  of  8i  p*' 
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cent  shares  in  their  stead  to  Hr.  Walters.    On  the  26th        1800. 
of  May,  1841,  fifty  8i  per  cent  shares,  then  standing  in         j^^  " 
the  name  of  Mr.  Buckland  in  the  Company's  share  ledger,    ^»  Valb  or 
were  transferred  by  the  secretary  to  an  account  with  Mr.   South  Walm 

Walters  in  the  books  of  the  Company.  

On  the  16th  of  June,  1841,  Mr.  Buckland  sent  the  cer-      ^cIST' 
tificates  of  the  fifty  82.  per  cent  shares  made  out  in  Mr. 
Walters'  name  to  him;  and,  at  the  same  time,  he  sent 
an  account  to  Mr.  Walters,  in  which  credit  was  given  to 
him  at  82L  per  cent  upon  the  10002L  from  the  1st  of  Feb- 
ruary, and  debiting  him  with  discount  on  the  10002.  for 
the  same  period,  thus  treating  Mr.  Walters  as  having  taken 
fifty  82.  per  cent  shares  on  the  1st  of  February,  instead  of 
fifty  original  shares,  which  the  above  accounts  represented 
him  to  have  taken.    Mr.  Buckland  at  the  same  time  in- 
closed to  Mr.  Walters  a  cheque  for  112. 135.  4(2.,  the  balance 
of  the  account  so  stated. 

On  the  18th  of  June,  1841,  Mr.  Walters  acknowledged  the 
receipt  of  the  82.  per  cent  share  certificates,  and  the  cheques, 
md  sent  to  Mr.  Buckland  his  note  for  10002.  cancelled. 

In  October,  1841,  Mr.  Walters  became  aware  that  a  bill 
of  the  Company's  had  been  dishonoured;  and,  on  the  6th 
of  that  month,  he  wrote  to  Mr.  Buckland  thus: — 

"  How  greatly  I  wish  that  you  had  candidly  told  me  of 
JOTir  engagements  to  the  North  Wilts  Bank  before  I  joined 
you,  as  I  think  you  ought  to  have  done  so;  for,  although 
it  would  have  prevented  my  becoming  a  partner,  yet  I 
ooold  have  materially  assisted  you.'' 

On  the  11th  of  October,  Mr.  Walters  formally  retired 
^m  the  directorship;  and,  on  the  12th,  he  addressed  a 
letter  to  the  directors  in  explanation  of  the  course  he  had 
^en,in  which  he  says: — 

^'  My  reason  for  relinquishing  all  concern  in  it,  as  I  did 
yesterday,  arose  entirely  from  the  position  that  I  fill  as  di- 
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1850.  rector  in  Stuckey's  Banking  Company,  and  from  a  full  con- 

In  re  viction,  which,  indeed,  I  ought  to  have  seen  before  I  joined 

^eath"  **'  ^^^^  Company,  that  the  duties  of  the  two  situations  could 

South  Walks  not  be  impartially  carried  out." 

Bbkwbbt  Co. 

Waltma*  Upon   Mr.  Walters'   retirement,  the  fifty  shares  at  81 

per  cent,  were  transferred  to  the  Company,  and  Mr.  Buck- 
land  became  again  indebted  to  Mr.  Walters  in  15002.;  and, 
on  the  27th  of  October,  1841,  Mr.  Buckland  remitted  to 
Mr.  Walters  his  acceptance  for  1131  Ha,  the  amount  of  se- 
veral items  in  account,  including  therein  the  following: — 

"  Half-year's  directorship,  37/.  10«." 

On  the  14th  of  April,  1842,  Mr.  Walters,  in  a  letter  to 
Mr.  Buckland,  referred  to  this  account,  and  asked  for  some 
explanation  of  certain  items,  but  making  no  objection  to 
the  credit  to  him  for  the  S7L  10«. 

Mr.  Walters  was  examined  at  great  length  before  the 
Master,  and  stated  that  he  never  acted  as  a  member  of,  or 
attended  any  meeting  of  the  directors;  that  his  arrangement 
to  take  shares  was  conditional  on  the  previous  payment  by 
Mr.  Buckland  to  him  of  the  1500Z.  due  to  him;  but  that  the 
condition  had  never  been  performed. 

Mr.  RusseU  and  Mr.  T.  H,  Terrell,  for  the  motion. — ^The 
facts  shew  that  Mr.  Walters  consented  to  become  a  director 
of  the  Company,  and  that  he  was  held  out  as  such  to  the  pub- 
lic. They  also  shew  that  his  name  appeared  in  the  Com- 
pany's share  ledger  as  having  fifty  shares  vested  in  him  by 
transfer  from  the  Company,  and  that  he  had  been  informed 
of  this  having  been  done,  and  acquiesced  in  the  transac- 
tion. 

Now,  if  the  shares  vested  in  Mr.  Walters,  they  could  not 
be  retransferred  to  the  Company  without  the  consent  of 
every  shareholder:  Morgans  case  (a).     There  your  Honor 

(a)  1  De  0.  &  S.  750. 
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▼as  of  opinion  that  the  evidence  shewed  knowledge  of  the        18/M). 
transfer  to  the  Company  by  Mr.  Morgan,  and  acquiescence        j^  ^ 
by  all  the  members  in  the  transaction :  and  the  Lord  Chan-    ^"  ^^"  <>' 
cdior  held  that  the  facts  did  not  amount  to  evidence  of  South  Wauhi 

such  universal  acquiescence;  but  the  principle  of  both  de-         

cisions  is  the  same.      In  the  present  case,  no  such  acqui-        Cilnk 
escence  is  pretended  to  have  existed,  and  the  retransfer  to 
the  Company  being  invalid,  Mr.  Walters  is  still  a  contribu- 
tory for  all  the  shares  once  transferred  to  him :  Hitchcock's 
case  (a). 

Mr.  Bacon  and  Mr.  Southgate,  for  Mr.  Walters. — The 
transfer  of  shares  to  Mr.  Walters  was  not  perfected,  and 
no  shares  vested  in  him.  The  Company's  deed  of  con- 
stitution requires  certain  formalities  to  be  complied  with 
in  the  transfer  of  shares,  particularly,  that  all  transfers  of 
shares  should  be  with  the  approbation  of  the  directors, 
which,  to  be  valid,  must  be  manifested  by  entries  to  that 
effect  in  the  share  register  book,  under  the  signatures  of 
two  of  the  directors  (6);  and  without  such  approbation 
no  transfer  to  Mr.  Walters  could  have  any  force,  either  at 
law  or  in  equity  (c). 

In  the  course  of  the  argument,  Chartres'  case  (cQ,  and 
Damdson'a  case  (0),  were  referred  to. 

The  Vice-chancellor: — 

The  only  question  which,  as  I  view  the  matter,  this 
motion  calls  on  me  to  decide,  is  the  question,  whether, 
upon  the  materials  before  the  Court,  it  is  a  just  conclusion 
that  Mr.  Walters  did  at  one  time  become  a  shareholder 
in  this  Company.     It  is,  of  course,  perfectly  consistent 

f  (a)  Ante,  p.  92.  (c)  See  chiuse  37  of  the  Gom- 

(h)  See  claiue  41  of  the  deed  p&nj*8  deed,  lb. 
^  aettlement  of  the  Company,         (d)  1  De  G.  &  S.  581. 
*^^  at  length  in  Jforgan^s  com,  (e)  Ante,  p.  21. 

1  De  G.  &.  8.  752. 
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1850.        with  the  affirmative  of  that  proposition,  to  hold  that  he 
j^^        became  a  shareholder,  and  was  subsequently  discharged 
The  Vali  of    in  ^n  effectual  manner — a  point  upon  which  I  say  nothing 
South  Walks   for,  I  repeat,  I  do  not  consider  it  to  be  before  me. 

Then,  upon  the  question,  as  I  view  it,  I  must  first  of  all 

Cm^  say,  that  the  evidence  appears  to  me  to  establish  that  the 
fifty  shares  first  mentioned  belonged  to  the  Company,  and 
not  to  any  individual  member  of  the  Company,  at  the 
time  when,  as  it  is  said,  they  were  allotted  to  Mr.  Wal- 
ters and  accepted  by  him; — ^that  is  the  effect  of  the  evi- 
dence upon  my  mind. 

Next,  I  think  it  established  that  Mr.  Walters  did  agree 
to  take  these  shares  from  the  Company — ^to  become  the 
owner  of  them,  and  to  pay  for  them.  The  evidence  satis- 
fies me  that  that  intention  was  carried  into  effect — ^that  he 
did  take  them,  and  that  he  did  pay  for  them.  The  form- 
alities required  by  the  deed  may  not  have  been,  and  I  as- 
sume them  not  to  have  been,  strictly  attended  to,  or  wholly 
carried  into  effect;  but,  throughout  all  the  transactions 
that  have  been  brought  before  the  Court  by  these  discus- 
sions, it  appears  that  the  requisitions  and  conditions  of  the 
deed  were  (I  may  say)  systematically  disregarded ;  and  if 
you  are  only  to  look  to  the  deed, — ^if  you  are  only  to  look 
to  the  provisions  of  the  deed, — ^there  would  be  no  partne^ 
ship,  and  no  Company  at  all,  as  it  seems  to  me.  There 
must  be  taken  to  have  been  an  universal  assent,  as  it  seems 
to  me,  to  disregard  its  provisions.  I  think  that  the  Com- 
pany, acting  by  agents  or  an  agent  sufficient,  under  the 
circumstances,  for  the  purpose,  did  agree  to  accept  Mr. 
Walters  as  a  member  of  the  Company  for  fifty  shares;  that 
Mr.  Walters  agreed  to  that  acceptance,  and  upon  it  did 
effectually  become  a  shareholder  as  between  the  sharehold- 
ers, that  is,  the  partners  themselves;  and  so  viewing  the 
evidence, — not  at  all  going  into  the  question,  into  which,  as 
I  have  said,  I  ought  not  to  go,  whether  he  ought  now  to  be 
on  the  list, — I  must  refer  it  back  to  the  Master  to  review 
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his  report,  proceeding,  aa  it  does,  upon  the  foundation  that        iSM). 
he  never  became  a  shareholder, — a  view  which  the  effect      "  j^ 
of  the  evidence  on  my  mind  prevents  me  from  taking.    ThiVauio» 
The  evidence  may  be  added  to  in  the  Master's  office.     The   South  Waus 
case  may  assume  a  different  aspect,  or  it  may  be  shewn,      "^^"^  ^' 
that,  though  once  liable,  he  has  ceased  to  be  so:  that  may      W^.nur 
be.    At  present,  all  I  have  to  decide  is,  whether,  upon  the 
particular  question  that  I  have  mentioned,  the  evidence 
satisfies  my  mind  that  he  became  a  shareholder.     I  must 
say  that  it  does. 

The  order  will  simply  be,  to  refer  it  back  to  the  Master, 
to  review  his  certificate  as  far  as  regards  Mr.  Walters. 


T 


White's  Cask.  fa.  nth. 


HIS  was  a  motion  on  the  part  of  the  official  manager  By  the  deed  of 
of  the  above  Company,  by  way  of  appeal  from  the  decision  company  the* 
of  the  Master,  whereby  the  name  of  the  respondent,  Mr.  f^^^J^ 
Villiam  Marriott  White,  was  included  in  the  list  of  con-  hoiden  might 
tribntories  of  the  Company,  in  right  of  his  wife  Mary  eton,  with  the 
White,  a  member  or  contributory  in  respect  of  seventy-  Jfrtoctora. 
two  shares,  with  the  following  qualification,  viz.  that  the  ^J*  did^t^ 
appellant  was  only  liable  in  respect  of  debts  and  losses  (if  apply  for  or 
any)  up  to  the  11th  day  of  April,  1842;  and  the  motion  probation,  were 
Bought  that  the  respondent's  name  might  be  included  in  monthB^^ 

their  marriage 
to  idl  their  wiTee*  ihareiy  and,  on  refuaal  or  neglect  ao  to  do,  were  to  forfeit  the  ahares  for  the  bene- 
^  of  the  Gompanj.  The  deed  alao  prorided,  that  if  the  husband  of  a  female  proprietor  did  not 
•tern  the  approbation  of  the  directors  to  be  admitted  a  proprietor,  the  directors  might,  and  were 
feqaiied  on  the  application  of  the  husband  to,  purchase  for  the  Company  the  shares  from  him, 
tt  the  market  price,  or  sodi  price  as  they  should  consider  reasonable.  The  husband  of  a  female 
i^nehdder  attended  a  meeting  and  proposed  resolutions  thereat  He  afterwards  applied  to  the  direc* 
too  to  he  reliered  from  his  life's  shares,  and  the  directors  agreed  to  purchase  them,  on  the  husband 
*ikmg  an  adranoe  to  the  Company,  and  taking  debentures  for  the  price  of  the  shares,  and  for  the 
'i*ino&  The  sale  was  completed  on  these  terms,  within  six  months  after  the  marriage : — HeU^ 
2^^  timaaction  was  yalid,  and  that  the  insertion  of  the  husband's  name  on  the  list  of  contri- 
l«tories  to  the  Company,  was  properiy  qualified  by  restrictmg  his  liability  to  a  period  preceding 
^ide. 
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1850.  the  list  as  a  contributory  in  his  own  right  in  respect  of 

In  re  the  soventy-two  shares,  without  qualification. 

Niath'ato'  The  material  clauses  of  the  deed  of  settlement  were  the 

BmwJ/S"  following:— 


Whitb'8  Cm. 


''  38.  Husbands  of  female  proprietors,  executors,  admi- 
nistrators, or  legatees  may,  with  the  approbation  of  the 
directors,  to  be  manifested  as  hereinafter  mentioned,  but 
not  otherwise,  be  admitted  and  become  proprietors  of  the 
Company  in  respect  of  the  shares  which  belonged  to  or 
were  claimed  by  them  as  such ;  but  husbands,  executors,  ad- 
ministrators, or  legatees  who  do  not  apply  for  or  obtain  the 
approbation  of  the  directors  to  be  admitted  proprietors, 
and  also  all  guardians,   committees,  or  assignees  upon 
bankruptcy,   insolvency,   or  otherwise,  shall  within  six 
calendar  months  after  becoming  entitled  to  the  shares 
belonging  to  or  claimed  by  them  respectively  in  such  char- 
acters, sell  and  dispose  of  the  same,  and  on  refusal  or 
neglect  so  to  do,  shall  forfeit  the   said  shares  for  the 
benefit  of  the  other  proprietors  of  the  Company.     Eveiy 
purchaser  or  transferree  of  a  share  or  shares,  and  eveiy 
husband,  administrator,  and  legatee,  who  shall  have  ob- 
tained the  approbation  of  the  directors  to  be  admitted 
a  proprietor  in  respect  of  the  share  or  shares  belonging 
or  claimed  by  him  or  her  as  such,  shall,  unless  already  a 
proprietor  in  respect  of  some  other  share  or  shares,  exe- 
cute this  indenture  or  some  deed  of  accession  thereto, 
binding  himself  or  herself  to  conform,  to  observe,  and 
abide  by  all  stipulations,  regulations,  and  provisions,  for 
the  time  being  affecting  or  intending  to  affect  the  pro- 
prietors  of  shares  in  the  capital  and  property  of  the 
Company;  and  no  purchaser,  transferree,  husband,  exe- 
cutor, administrator,  or  legatee,  unless   already  a  pro- 
prietor, shall  become  a  proprietor,  or,  before  executing  this 
indenture  or  some  deed  of  accession  thereto,  be  entitled 
in  any  manner  or  respect  whatever  to  any  of  the  rights, 


Wbits's  Case. 
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privileges,  or  benefits  of  a  proprietor  of  the  Company,        1850. 
save  and  except  to  a  proportionate  part  of  the  income         /n  rt 
or  proceeds  of  the  capital  and  property  of  the  said  Com-   '^-^I--' 
pany  upon  the  next  yearly  or  other  division  thereof"  South  Wiijbb 

41.  This  is  set  out  in  Morgan's  case  (a). 

**  42.  In  case  any  husband  of  a  female  proprietor,  or 
any  executor,  administrator,  or  legatee,  who  shall  not 
obtain  the  approbation  of  the  directors  to  be  admitted 
as  proprietor  of  the  Company,  or,  in  case  any  guardian, 
committee,  or  assignee  in  bankruptcy  or  insolvency,  shall 
not  be  able,  within  six  calendar  months  from  the  time 
of  his  marriage  or  of  his  becoming  such  executor,  admini- 
strator, legatee,  guardian,  committee,  or  assignee,  to  sell 
OT  dispose  of  the  share  or  shares  belonging  to  or  claimed 
by  him  in  such  character  or  right  as  aforesaid,  to  some 
other  person  or  persons,  to  be  approved  of  by  the  direc- 
tors as  proper  to  become  the  proprietor  or  proprietors 
thereof,  it  shall  be  lawful  for  the  directors  in  all  such 
cases,  and  they  are  hereby  required,  on  the  application 
of  the  person  holding  or  entitled  to  or  claiming  such 
share  or  shares  as  aforesaid,  to  purchase  the  same  from 
him  or  her  at  the  current  or  market  price  thereof,  or  for 
such  other  price  as  the  directors  shall  deem  fair  or  reason- 
able, or  such  share  or  shares  so  purchased  shall,  under 
the  order  of  the  directors,  be  transferred  to  one  of  the 
trustees,  on  trust  for  and  for  the  benefit  of  himself  and 
the  other  proprietors  of  the  Company/' 

In  the  month  of  June,  1840,  Mrs.  White,  the  respond- 
ent's wife,  then  Mary  Davis,  spinster,  became  the  proprie- 
tor of  seventy-two  shares  in  the  Company.  She  executed 
the  deed  of  settlement  of  the  Company  dated  the  3rd  of 
March,  1840,  in  respect  of  the  seventy-two  shares,  but  her 
name  was  never  entered  in  the  share  register  book.  She 
received  the  dividends  in  respect  of  the  shares,  which 

(a)  1  De  G.  <fe  S.  762. 
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,^1850^      were  payable  on  the  Ist  of  September,  1840,  Ist  of  March, 
In  re        1841,  and  Ist  of  September,  1841.    In  January,  1842,  she 
Niath^ato'    niarried  the  respondent. 

ftSTww^  In  February,  1842,  the  respondent  inquired  by  letter 
of  Mr.  Buckland,  one  of  the  directors,  how  he  ought 
to  act  in  order  to  avoid  responsibility  in  respect  of  the 
sharea 

Mr.  Buckland,  on  the  8th  of  February,  1842,  wrote  the 
following  letter  in  reply  to  the  inquiry: — 

"  In  reply  to  your  favour  of  the  5th  instant,  our  deed 
of  settlement  expressly  provides  for  the  cessation  of  share- 
holders' responsibility  on  the  registered  transfer  of  sharea 
It  is  not  necessary  to  offer  the  shares  in  the  first  instance 
to  the  Company,  but  the  directors'  consent  is  necessary  to 
the  transfer  of  shares,  but  which  consent  would  not  of 
course  be  withheld,  unless  for  extraordinary  and  unlikely 
reasons.  Indeed,  it  is  obviously  the  Company's  interest 
to  give  every  reasonable  facility  to  transfers.  As  to  the 
Company  purchasing  the  shares  to  which  you  refer,  we 
have  had  several  letters  from  Mr.  Stroud,  of  Swansea,  on 
this  subject,  relative  to  the  shares  you  offer,  to  which  co^ 
respondence  we  beg  to  refer  you." 

The  appellant  then  had  an  interview  with  Mr.  Buckland, 
and  afterwards  wrote  to  the  directors  as  follows: — 

''  Bristol,  3rd  March,  1842. 
"  Gkntlemen, — ^When  I  had  the  pleasure  of  seeing  pn 
last  week,  at  Neath,  I  made  you  acquainted  with  the 
obligation  I  am  under  with  my  partner  in  the  wine  and 
spirit  buisness,  of  not  being  engaged  in  partnership  in  any 
other  concern.  As  you  are  aware  of  the  circumstanccfl 
which  have  led  to  my  connexion  with  the  Brewery,  may 
I  beg  the  favour  of  your  assisting  (under  those  circiun- 
stances)  in  relieving  me  firom  being  a  shareholder.  Idonbt 
not)  in  the  present  want  of  capital  of  the  Company,  this 
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request  is  not  so  conyenient  as  it  otherwise  might  be,  and  1850. 

that,  therefore,  I  must  make  a  sacrifice;  but,  having  no  jnre 

choice  in  the  matter,  I  leave  myself  in  your  hands,  trust-  N^l^i^^^  °' 

ing  you  will  do  the  best  for  me  in  your  power,  and  as  early  South  Walw 

•i_i         TTT  •.•  1  Bbewbbt  Co. 

as  possible.     Waiting  your  reply,  

"  I  am.  Gentlemen,  ^=""'^  ^^ 

"  To  the  Directors  of  the  Vale     "  Yours  most  respectfully, 
of  Neath  Brewery  Company.  "  W.  White.'' 

Mr.  Buckland,  on  behalf  of  the  directors,  answered  this 
letter  as  follows: — 

"  Vale  of  Neath  Brewery,  Neath, 
March  5,  1842. 

"  My  dear  Sir, — In  reply  to  your  favour  of  the  3rd  in- 
stant I  need  not  assure  you  that  we  have  every  disposition 
to  assist  you  in  any  way  in  our  power;  but  I  think  you 
will  see  the  inconsistency  of  the  directors  entrenching  up- 
on the  capital  of  the  Company  at  the  very  time  when  the 
shareholders,  at  the  suggestion  of  the  directors,  decide 
upon  increasing  the  capital  You  can  very  easily  obviate 
the  diflBculty  as  regards  your  stipulation  with  your  part- 
ner, by  having  the  shares  put  into  the  name  of  a  friend, 
(which  will,  probably,  be  the  best  course  for  you  to  adopt,) 
until  the  Company  cease  to  issue  fresh  shares;  after  which, 
the  directors  would  render  every  assistance  to  a  share- 
holder wishing  to  sell,  by  seeking  for  a  purchaser  or  by 
buying  on  behalf  of  the  Company.  I  am  very  glad  the 
advertisement  in  the  Cambrian,  of  seventy-two  shares  for 
sale,  is  discontinued,  as  it  was  operating  much  to  the  pre- 
judice of  the  Company." 

The  respondent  replied  as  follows,  on  the  7th  of  March, 
1842:— 

**  I  am  favoured  with  yours  of  the  5th  instant.  I  would 
prefer  taking  a  debenture  from  you  at  6Z.  per  cent  for  the 
VOL.  III.  M  D.  a  s. 
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1850.  seventj-two  shares,  rather  than  ask  any  friends  to  have 

"  7^^"  them  transferred  in  their  name.     I  do  not  know  the  time 

The  Valb  of  you  purposed  to  issue  the  debentures  at,  and  will  thank 

Neath  and  ,                                                                                        i*           *  % 

South  Walks  you  to  let  me  know.     This  mode  would  not  interfere  with 

the  capital  for  some  time,  until  you  were  in  a  condition 

White's  Cabb.  y^}^Qj^  j^  would  not  incommode  you." 


An  agreement  was  accordingly  entered  into  for  the  pur- 
chase by  the  directors,  on  behalf  of  the  Company,  from  the 
respondent,  of  the  seventy-two  shares  at  202.  per  share, 
provided  the  respondent  would  advance,  by  way  of  loan  to 
the  Company,  2602L,  and  would  take  the  debentures  of  the 
Company,  payable  three  years  after  date  thereof,  with  in- 
terest in  the  meantime,  as  a  security  for  the  260^  and  for 
the  purchase-money  for  the  shares,  amounting  to  14401, 
making  in  all  1700^ 

The  purchase  was  completed  on  these  terms  on  the  11th 
of  April,  1842,  when  the  respondent  advanced  the  2601) 
delivered  up  to  the  directors  the  certificates  of  the  shares, 
and  received  from  them  debentures  of  the  Company,  dated 
the  11th  day  of  April,  1842,  for  several  sums  amounting 
together  to  1700Z.,  payable  three  years  after  the  date  there- 
of, with  interest  in  the  meantime.  The  debentures  were 
duly  signed  by  three  of  the  directors. 

No  deed  of  transfer  of  the  shares  was,  however,  executed. 

A  dividend  was  declared  in  June,  1842,  on  the  sharefl» 
and  the  respondent  and  his  wife  received  the  proportionate 
part  of  the  dividend  up  to  the  11th  of  April,  1842,  but 
they  never  received  any  further  dividend  or  other  benefit 
in  respect  of  the  shares. 

The  interest  upon  the  debentures  was  paid  by  the  Com- 
pany, and  at  the  expiration  of  the  three  years  they  were 
exchanged  for  the  promissory  notes  of  the  Company  for 
J  700t,  payable  at  six  and  twelve  months.  The  whole  of 
the  17002.,  except  400Z.  which  had  since  been  paid  off, 
still  remained  due,  with  an  arrear  of  interest  on  the  secO' 
rity  of  these  promissory  notes. 
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On  the  27th  of  October,  1843,  the  directors  delivered  to 
the  respondent  the  following  document  relating  to  the  sale 
of  the  shares: — 

"  William  White,  of  Bristol,  Gentleman. 


"  11th  April,  1842. 

"  Sold  to  the  Directors,  on  be- 
half of  the  Proprietors,  Seventy- 
two  Shares,  Nos.  31  to  60, 2491-2, 
3540  to  3559,  and  3490  to  3509. 

"W.  H.  BUGKLAND, 

"  JosBPH  Rusher. 


1850. 

In  re 

The  Vale  of 

Neath  and 

South  Wales 

Bbbweet  Co. 


White's  Casi. 


"  We  hereby  certify  that  the  above  is  a  true  extract 
from  the  Share  Book  of  the  Yale  of  Neath  and  South 
Wales  Brewery  Company. 

"  Dated  this  27th  day  of  October,  1843. 

"  w.  h.  buckland, 
"  Joseph  Rusher, 

William  Lowtheb,  Secretary." 


fD,  I 


Directors. 


C( 


The  respondent  attended  an  extraordinary  general 
meeting  of  the  proprietors  of  the  Company,  held  on  the 
23rd  of  February,  1842,  and  proposed  three  of  the  resolu- 
tions then  carried.  One  of  these  three  resolutions  was, 
that  all  payments  of  the  Company  should  be  made  in  cash, 
and  that  the  business  should  be  so  conducted  as  to  be  ex- 
empt from  all  current  liabilities.  Another  was,  that  an 
instalment  of  5^  per  share  should  be  payable  within  two 
months,  on  certain  additional  shares  which  it  had  been  pre- 
viously resolved  should  be  taken  by  the  proprietors,  in  or- 
der to  insure  the  early  introduction  of  a  considerable  portion 
of  the  unpaid  capital  The  last  of  the  three  resolutions  pro- 

M  2 
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1850.        posed  by  the  respondent  was  for  a  vote  of  thanks  to  the 
^1^      chairman  (a). 

Thb  Valb  or 

Neath  and         Mr.  RusseU  and  Mr.  T.  H,  Terrell,  in  support  of  the  mo- 

SouTH  Walks      .  ^      ,      ^  ,  ,  i         .    i-  t^i  ii 

BsEwxaT  Co.  tion. — In  the  first  place,  the  respondent  is  liable  personally, 
Whitb*8  Casi.  ^^^  ^^*  merely  in  right  of  his  wife.  His  attending  a  meet- 
ing, and  proposing  resolutions,  and  other  acts,  were  sufficient 
to  constitute  him  a  shareholder  in  his  own  right ;  and  it  is 
evident  that  he  so  considered  the  matter  himself  when  he 
wrote  the  letter  of  the  3rd  of  March,  asking  to  be  relieved 
from  his  liability.  The  omission  of  an  entry  of  his  name 
on  the  share  register  book  does  not  exempt  him,  for  it  is 
clear  that  there  was  an  universal  waiver  and  nonobser?- 
ance  of  this  rule  of  the  deed  of  settlement  (6).  The  wife's 
own  name  was  never  so  entered.  Upon  this  part  of  the  case 
we  submit  that  the  qualification  "  in  right  of  his  wife  "  is 
wrong,  so  far  as  regards  liabilities  incurred  during  the  pe- 
riod subsequent  to  the  marriage. 

Next,  the  liability  ought  not  to  be  limited  to  the  12th 
of  April,  for  the  sale  to  the  directors  on  that  day  cannot 
be  sustained.  Morgans  case(c)  decided  it  was  contrary  to 
the  duty  of  the  directors  to  enter  into  an  agreement  for 
withdrawing  the  capital  of  the  concern,  and  for  converting 
a  person  who  was  liable  to  contribute  to  the  Company's 
debts  into  a  creditor  of  the  Company,  by  giving  him  de- 
bentures. Reliance  will  be  probably  placed  upon  the  38th 
and  42nd  articles (d)  of  the  deed  of  settlement;  but  the 
parties  to  the  sale  of  April  1 2th  never  brought  themselves 
within  those  provisions.  Those  clauses  were  intended  to 
provide  for  the  case  of  the  husband  of  a  female  sharehold- 
er being  a  person  of  whom  the  directors  did  not  approve. 
Now,  it  is  quite  clear  from  the  correspondence,  that  the 
agreement  between  Mr.  Buckland  and  the  respondent  did 

(a)  There  was  nothing  in  the  formal  voting, 

admiflsiona  or  evidence  as  to  the  (b)  See  the  preceding  case, 

respondent's  having  actually  vot-  (c)  1  De  G,  «fe  S.  750. 

ed.     But  probably  there  was  no  (d)  Ante,  pp.  158,  159. 
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not  proceed  upon  any  notion  of  want  of  approval  of  the        1850. 
latter  as  a  shareholder,  but  was  entered  into  at  his  desire,         in  re 
for  the  purpose  of  relieving  him  from  his  liability.     The    ^^^h  akd' 
provisions  contemplate  two  alternative  events : — one,  the   8o^*h  Walw 

rejection  of  the  husband  by  the  Company,  for  which  case        

— as  he  would  then  be  in  no  default — it  is  reasonably  pro-  ""**  ^*'' 
vided  that  compensation  shall  be  made  to  him,  by  his  hav- 
ing permission  to  sell  his  shares,  and  being  entitled  to  call 
on  the  directors  to  purchase  them.  The  other  case  contem- 
plated by  the  deed  is  when  the  husband  is  in  default,  by 
not  making  an  endeavour  to  sell  the  shares  or  to  ob- 
tun  the  directors'  approbation  to  his  holding  them.  The 
provision  for  this  event  is  not  purchase,  but  forfeiture. 
The  transaction  relied  upon  as  a  sale  in  this  case,  falls 
within  neither  of  these  provisions,  but  is  simply  an  agree- 
ment unauthorised  by  the  deed,  and  open  to  the  objections 
which  were  held  fatal  to  a  similar  proceeding  in  Morgans 
case  (a).  Moreover,  the  directors  were  by  the  deed  only  cm- 
pf>wered  to  purchase  at  the  market  price,  or  at  such  price 
as  they  might  think  reasonable.  Now,  it  is  not  alleged  that 
the  money  agreed  to  be  paid  was  the  market  price;  nor, 
having  regard  to  the  terms  of  the  contract,  can  it  be  sup- 
posed to  have  been,  nor  is  it  stated,  that  there  was  any 
meeting  of  directors  to  decide  what  it  would  be  reasonable 
to  give  for  the  shares:  Mr.  Buckland  alone  acted.  A  fur- 
ther objection,  which  is  of  itself  sufficient  to  invalidate  the 
transaction,  is,  that  the  power  of  the  directors  to  purchase 
is  only  given  in  the  event  of  the  husband  of  a  female  share- 
holder being  unable  to  sell  his  wife's  shares  within  six 
months  afler  his  marriage;  and,  therefore,  it  could  not  be 
exercised  till  the  expiration  of  that  period,  nor  unless  it 
appeared  that  the  husband  had  been  unable  to  sell  the 
shares  during  the  period,  neither  of  which  conditions  were 
here  fulfilled.  The  shares  have  never  been  transferred 
from  Mrs.  White's  name;  and,  therefore,  the  respondent 
must  continue  liable. 

(a)  1  De  G.  &  S.  730. 
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1860.  Mr.  Bacon  and  Mr.  Toiler,  for  the  respondent — ^It  was 

j^^        clearly  competent  for  the  directors,  under  the  SSth,  4l8t^ 

The  Vale  of    and  42nd  clauses  (a)  of  the  deed  of  settlement,  to  purchase 

South  Walm    Mrs.  White's  shares  on  behalf  of  the  Company.    And  the 

• '    deed  empowers  them  to  use  their  discretion  as  to  the  terms 

White's  Case,  ^f  ^j^^  purchase.    There  is  nothing  to  shew  that  they  did 

not  soundly  and  properly,  or,  at  all  events,  honestly  ex- 
ercise this  discretion.  They  could  not  declare  the  shares 
forfeited  till  after  six  months.  In  the  meantime,  they 
might  make  such  bargain  as  might  appear  to  them  ad- 
visable. It  was  not  necessary  that  they  should  disapprove 
of  the  respondent  as  a  shareholder:  their  forbearing  to 
approve  of  him,  for  any  reason,  was  sufficient  to  entitle 
him  to  require  them  to  purchase  the  shares.  And  as  to 
his  name  being  inserted  as  liable  in  right  of  his  wife,  it 
could  be  entered  in  no  other  way.  He  did  nothing  to 
incur  further  liability  than  that  to  which  his  position  of 
husband  of  a  female  proprietor  subjected  him. 

Mr.  RtLsseUy  in  reply. 

Feb.  nth.     The  Vice-Chancellor: — 

The  argument,  as  continued  to-day,  has  not  changed 
the  impression  which  I  had  of  this  case  at  the  rising  of 
the  Court  on  Saturday.  The  motion  must  be  refused  by 
me,  if,  in  my  opinion,  Mr.  White  ought  not  to  be  on  the 
list  of  contributories  without  the  presence  there  of  his 
wife  also,  or  is  placed  there  in  a  manner  fully  as  prejudi- 
cial to  himself  as  can  be  proper,  or  ought  not  to  have  been 
placed  there  at  alL  But  I  think  that  he  stands  in  <me  rf 
those  predicaments,  and,  therefore,  that  I  cannot  accede 
to  the  motion. 

The  purchase  from  him  by  the  directors  of  the  shares  in 
question  on  behalf  of  the  Company,  was  a  transaction 
which  the  42nd  clause  of  the  deed  of  settlement  in  a  pos- 
sible state  of  circumstances  justified  and  authorised.   The 

(«)  Ante,  pp.  158,  169. 
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appellant,  admitting  the  possibility  of  that  state  of  circum-        1850. 
stances,  contends  that  it  did  not  exist,  and  that,  conse-         j^^  " 
quently,  the  transaction  was  not  justifiable,  was  irregular,    ^*  ^^^*  o' 
and  was  void.     If  his  premises  are  to  be  taken  as  true,  I   South  Wales 

assume  his  conclusion  to  be  correct.     But  are  his  premises         

to  be  taken  as  true  ?  In  my  opinion  the  burthen  is  upon  W="»'8  Cam. 
him  who  impeaches  the  purchase,  to  prove  them,  and  to 
shew  that,  though  it  might  have  been  a  transaction  re- 
gular and  in  due  course,  it  was  irregular  and  out  of  due 
course.  He  has,  in  my  opinion,  failed  to  do  so.  I  am 
not  satisfied  upon  the  evidence,  that  Mr.  White  did,  either 
in  form  or  substance,  obtain  or  apply  for  that  approbation 
of  the  directors  which  is  mentioned  in  the  38th,  and  41st, 
and  42nd  clauses,  or  that  a  state  of  things  had  arisen 
which  precluded  the  applicability  of  the  42nd  clause  to 
these  shares.  It  seems  to  me  that,  if,  at  any  time  before 
the  purchase,  the  directors  had  discovered  Mr.  White  to  be, 
instead  of  a  respectable  and  solvent  man,  a  person  of  a 
very  different  description,  they  were  at  liberty  to  reject 
him  as  a  proprietor ;  and  the  question,  whether  the  parties 
to  the  contract  had  the  42nd  clause  actually  in  view,  seems 
to  me  unimportant,  if  that,  in  fact,  took  place  which  the 
clause  authorised.  On  the  whole,  I  cannot  see  sufficient 
ground  for  disturbing,  at  the  instance  of  the  official  ma- 
nager, what  the  Master  has  done  with  respect  to  Mr. 
White,  especially  as,  upon  the  assumption  of  the  purchase 
being  unsustainable,  the  motion  ought  not,  I  think,  to 
succeed,  unless  he  was  effectually  approved,  and  effectually 
admitted,  as  a  proprietor. 


This  decision  was  affirmed,  on  appeal  before  the  Lord 
Chancellor,  on  the  3rd  of  March,  1850  (a). 

(a)  The  reporters  have  been  favoured  with  the  following  note  of  his 
Lordship's  judgment : — 

The  Lord  Gharoellob. — It  clauses  together,  the  38th  being 
appears  to  me,  taking  these  two      necesbary  to  be  thoroughly  under- 
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4±a±,    ihax  ikt 
hi«  cone  to 
Br  mixmgQp 

great  deal  of  eonfaacii  is 
dooed  in  the  langmge.  but. 
|4i]ig  it  with  that  which  it  the 
mbiect  of  the  picKnt  qvertiaii.  it 
if  perfect]  J  dear ;  the  lact  hein^ 
that  the  husband  of  a  lenale  pfo- 
prietor  of  shares  not  haring  i^ 
I^Ued  to  be  admitted,  not  baring 
obtained  the  approbation  of  the 
directors,  and  not  baring  aold, 
entered  into  an  agreement  within 
six  months,  in  ApriL  1842;  bj 
which,  under  the  authority  of  the 
Company,  he,  by  a  note  or  me- 
morandum, sold  to  the  directoia, 
on  behalf  of  the  proprieton,  22 
shares,  enumerating  them.  There 
is  a  contract  for  sale,  and  an  actual 
transfer— a  contract  for  sale  or  a 
memonuidum  of  sale  by  the  pro- 
prietor to  the  Company ;  and  the 
objection  now  stated  is  this,  that 
the  transaction  took  place  before 
the  expiration  of  six  months  from 
the  marriage.  Now,  nothing  can 
be  plainer,  I  think,  than  the  pur- 
port of  these  two  sections;  but 
what  is  mainly  to  be  looked  to  is 
the  provision  of  the  38th  section, 
for  that  describes  what  it  is  that 
the  husband  of  a  female  proprie- 
tor is  to  do.  The  husband  of  a 
female  proprietor  may,  with  the 
approbation  of  the  directors,  to 
be  manifested  as  therein  mention- 
ed, but  not  otherwise,  be  admit- 
ted and  become  a  proprietor  of  the 
Company,  in  respect  of  the  shares 
which  belonged  to  or  were  claim- 
ed by  him  as  such.  But  husbands 
who  do  not  apply  for  or  obtain  the 


of  tiM  direeton  to  bs 

within 
be- 
entitled  to  tlie  ahaic^to 
sefl  their  sfaarea,  and,  on  refusal 
or  nrgWt  so  to  do,  aie  to  forfeit 
the  shares  for  tiie  benefit  of  the 
odicr  proprietocs  of  die  said  Com- 
painr.  ladheretodieoanstnictioo 
of  the  word  faHui,  whidi  I  put 
on  that  word  in  the  fiiat  instance. 
And  my  obsmation  upon  it  wis, 
that  it  would  be  aa  ahsnnfity  to 
suppuae  diat  the  OompaBy,  af- 
ter the  expirmtion  of  six  monthi, 
would  pay  for  that  whidh  thej 
had  the  means  of  obtaining  widi- 
out  payment.    Whether  the  woni 
was  forfeit  or  nieige»  was,  for 
that  purpose,    the  same  thing. 
Therefore,  giving  the  word  forfeit 
the  mcairing  which  the  learned 
counsel  wishes  to  give  it,  the  ob- 
jection is  fully  answered.    Thai 
is  the  provision  of  the  38th  sec- 
tion ;  but  still  there  was  one  mat- 
ter to  be  provided  for.    There  are 
two  modes  prescribed  by  which 
the  husband  of  a  female  proprie- 
tor is  to  get  rid  of  the  shares  or 
to  deal  with  the  shares.    He  is 
either  to  be  admitted  as  a  prtK 
prietor  in  right  of  the  shares  to 
which  he  became  entitled  in  righ^ 
of  his  wife,  or  he  is  to  have  six 
months  to  sdl  them.    The  Cun^ 
pany  will  not  permit  that  sort  e^ 
interest  to  remain  outstanding  tS-' 
ter  the  expiration  of  six  months^ 
and  therefcnne  it  gives  him  si:^ 
months,  after  which  the  shared 
are  to  be  forfeited. 

Then  the  42nd  section  say*^^ 
**  In  case  any  husband  of  any  f9 — 
male  proprietor  shall  not  obtaix^ 
the  approbation  of  the  directoc^ 
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to  be  admitted  a  proprietor  of  the 
Company,  or  aludl  not  be  able, 
within  six  calendar  months  from 
the  time  of  his  marriage,  to  seU, 
tben,  it  shall  be  lawful  for  the 
directors  in  all  such  cases,  and 
they  are  hereby  required,  on  the 
application  of  the  person  holding 
or  entitled  to  or  claiming  such 
share  or  shares  as  aforesaid,  to 
purchase  the  same,"  according  to 
the  mode  prescribed. 

Nothing  is  more  obvious  than 
that  it  could  not  be  necessary  for 
the  purchase  to  be  postponed 
until  after  the  expiration  of  six 
months.  I  do  not  say  the  di- 
rectors, if  so  minded,  are  pre- 
dnded  from  entering  into  it  af- 
ter the  expiration  of  six  months. 
Vat  it  cannot  be  contended  that 
that  is  not  to  be  a  matter  of 
nedpotiation  and  purchase  within 
a  period  of  six  months.  On  the 
contrary,  the  intention  must  be, 
that,  the  party  not  having  made 
up  his  mind  to  be  a  proprietor 
himself,  or  to  sell  his  shares,  but 
preferring  to  deal  with  the  Com- 
pany, they  should,  as  between 
themselves,  have  recourse  to  that 
Ittt  scheme  of  getting  rid  of  the 
"hares  which  belonged  to  the 
wife. 

There  is  no  obligation  on  the 
Pttty  to  concur  in  it ;  there  is  no- 
thing compulsory;  there  is  liberty 
itterred  to  him  of  vesting  in  him- 
Klf  the  beneficial  interest  in  the 
"I^ves  belonging  to  the  wife,  which 
he  may  do  by  either  of  the  two 
^odes  prescribed.  If  he  does  not 
Vy  either  of  those  two  modes, 
there  is  the  third;  the  third  has 


arisen,  and  the   directors  have  1350, 

purchased.  ^     v     ^ 

How  it  can  be  contended  that    _    ^^*^ 
.,  ,  ^  ,  Th«  Vali  Of 

the  case  of  Morgan  has  any  re-     jjfjtAtR  asd 

ference  to  the  present,  I  cannot  South  Walks 
understand.  The  case  of  Marfan  Bbiwxrt  Co. 
proceeded  on  the  misapplication  ^hits's  Cask. 
of  trust  funds.  There  was  a  cer- 
tain mode  prescribed  to  the  Com- 
pany by  the  deed,  under  which 
they  were  to  administer  the  trust 
funds.  In  a  certain  event  they 
had  a  power  of  buying  shares,  and 
that  power  not  having  arisen,  they 
could  not  justify  what  they  had 
done  under  that  provision.  Then, 
if  they  did  not  buy,  and  buy  un- 
der that  provision,  they  had  other 
duties  to  perform,  and  other  modes 
of  application  were  prescribed.  I 
was  of  opinion,  the  event  not  hav- 
ing arisen,  and  the  deed  not  au- 
thorising them  to  purchase,  they 
were  misapplying  the  trust  fund 
in  purchasing  shares  of  other  pro- 
prietors. Therefore  I  thought,  on 
that  ground,  that  what  was  at- 
tempted could  not  be  justified.  I 
justify  and  confirm  this  transac- 
tion, because  it  is,  in  my  opinion, 
precisely  within  the  terms  of  the 
deed.  The  great  difference  be- 
tween that  case  and  the  present 
is  this,  that  there  I  objected  to 
the  purchase  because  it  was  not 
authorised  by  the  terms  of  the 
deed ;  and  I  confirm  it  here  be- 
cause I  conceive  that  it  is  within 
the  terms  of  the  deed. 

It  appears  to  me,  therefore, 
that  the  Vice-ChanceUor  has  come 
to  a  perfectly  right  conclusion, 
and  that  this  application  must  be 
dismissed,  with  costs. 


F^,  iSmL    In  the  yUsxer  of  Thx  Wajliptck  asi>  WbicimB  Railway 

Compact; 

In  the  Xatter  of  Thx  Joot-^iock  Compasiss  Wikbdig-up 

Act,  184a 

^Pells  Case, 

TW  Mk  tee-      J-  HIS  WIS  &  motion  to  diacharge  ui  order  of  January 
^^"^^         15,  18.50,    made  bj  ¥r.  Aaa^  the    Master  charged  with 

winding  ap  the  aboTe  Company,  whereby  it  was  ordered, 
Act,  i^/pro'  that  George  Pell  shoold,  on  or  before  the  23rd  day  of 
mSSuAj  ate  J^nary  inst^  or  within  seren  days  after  service  thereof, 
•nmoScST**  d^^^  ^P  to  Henry  Ernest,  the  official  manager  of  the 


<^  .    Company,  a  certain  indoitnre  bearing  date  the  10th  day 

JKjHtCT  MMII  ttl* 

nettkatall  of  October,  1845,  being  or  purporting  to  be  the  parlia- 
kii^toW  mentary  contract  of  the  aboTe-mentioned  Company;  and 
^^^gj|>**"  also  a  certain  other  indenture  bearing  eren  date  with  the 
hj9ft^ftntm  first-mentioned  indenture;  and  also  all  deeds,  books,  pa- 


todj  fhej  umf    pers,  and  writings  of  and  belonging  to  the  said  Company, 
iiea  ^Mmm   ^^  ^^^  custody,  possession,  or  power  of  the  said  Oeorge 


U^mikeuffmf   PelL 
ral  order,  and 

d0«a  iiAt  cB-  The  order  had  been  made  on  an  ex  parte  application. 

power  bm  to 
nalce,  trx  parte, 

an  order  dircci-  Hr.  Molins  and  Mr.  Windanleyy  in  support  of  the  mo- 
lar indiridnal  tion,  contended,  that  the  Master  had  no  jurisdiction  to 
d^"ul     make  the  order  ex  part*. 

hiicoftod/. 

The  Vice-chancellor  desired  to  hear  the  case  argued 
first  on  that  question. 

Mr.  Russell  and  Mr.  BaggaUay^  for  the  official  manager, 
contended,  that  the  Master  had  jurisdiction  under  the  18th 
section  of  the  Act  of  1848,  providing,  ''that  immediately 
after  the  appointment  of  an  official  manager,  the  Master 
shall   by   order  direct  that  all  the  books  of  account^ 


Pill's  Cabm. 
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deeds,  instmments,  cash,  bills,  notes,  papers,  and  writings        i860, 
of  and  belonging  to  the  Company,  shall,  within  a  time        j^^ 
to  be  limited  in  that  behalf,  be  delivered  up,  and  the  ^"  Waewiok 
same  shall  accordingly  be  delivered  up,  by  every  person    tbs  Railway 
in  whose  possession,  custody,  or  power,  the  same  may  be, 
to  the  official  manager,  and  shall  be  kept  by  him ;  and  upon 
and  immediately  after  the  appointment  of  any  new  official 
manager,  all  the  same  matters  shall  be  in  like  manner 
ordered  to  be  delivered  over  to  him;  provided,  nevertheless, 
that  it  shall  be  lawful  for  the  Master  from  time  to  time, 
and  at  any  time,  to  make  such  order  as  he  shall  think  fit, 
relative  to  the  custody  or  deposit,  either  absolutely  or 
only  for  a  time,  of  such  books  of  account,  deeds,  instru- 
ments, bills,  notes,  papers,  and  writings,  or  any  of  them.'' 
They  also  referred  to  the  66th  section  of  the  same  Act  (a). 

The  Vicb-Chancellob: — 

I  observe  that  this  order  is  specifically  an  order  upon  a 
person  named,-^^not  a  general  order.  Now,  on  looking  at 
the  two  sections  which  have  been  cited  to  me,  there  is  an 
observable  difference  between  them.  The  66th  section, 
which  relates  to  any  sum  or  balance,  books,  papers,  estate, 
or  effects,  in  the  hands  of  any  contributory  trustee,  re- 
ceiver, banker,  or  agent,  commences  thus:  [His  Honor  read 
the  beginning  of  the  clause  (a).] 

In  the  other  section  (the  28th)  the  words  are :  [His 
Honor  read  them.]  It  appears  to  me  that  the  object  of 
those  who  firamed  the  28th  section,  and  of  the  Legislature 
in  passing  it,  must  be  taken  to  have  been,  that  a  general 
direction  should  be  given  at  the  outset  of  the  proceedings 
in  the  Master's  office,  and  that  the  section  was  not  in- 
tended to  be  directed  against  any  particular  individuals. 

Ho  not  think  the  Act  ought  to  be  so  interpreted  (without 

fthsolute  necessity,  and  I  do  not  see  any  such  necessity)  as 

(a)  See  the  clause  set  out,  ante,  p.  106. 
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1850.        to  render  a  person  liable  to  an  ex  parte  order  of  this 

j^^        kind  in  derogation  of  private  rights.    Therefore,  with  great 

^"*  ^^*^^^*  deference  and  respect  for  the  Master's  opinion,  as  well  as  the 

TSR  Railway   opinion  of  the  Other  Masters  who  have  been  consulted,  I 

must  decide  that  the  order  in  question,  which  has  been  made 

P»LL8  Casb.    entirely  and  in  every  respect  ex  parte,  and  directed  spe- 
cifically against  a  particular  person,  must  be  discharged. 
The  costs  of  both  parties  must  come  out  of  the  estate. 


Feb.  stA&    In  the  Matter  of  Kollmann's  Railway  Locomotive  and 
^^  Carriage  Improvement  Company; 

ahd 

In  the  Matter  of  The  Joint-stock  Companies  Winding-up 

Acts,  1848  &  1849. 


An 


Ellis's  Case. 


The  Master  haa  xi-N  order  had  been  made  on  the  22nd  of  January,  1850, 

order  lubttitat-  by  Mr.  Kindersley,  the  Master  acting  in  the  winding  up 

^ orderuMn  ^^ *^^  above  Company,  that  Jane  Ellis,  one  of  the  contri- 

a  contributory  butories,  should,  within  seven  days  after  the  service  of 

for  payment  o»       -  .  ,  . 

a  calL  the  order,  pay  to  the  official  manager,  at  his  office,  the  sum 

an  order.   '       ^^  2761,  such  sum  being  the  balance  appearing  due  from 

the  said  Jane  Ellis  on  her  account  with  the  Company. 
Mrs.  Ellis  was  confined  to  her  room  by  illness,  and  it  ap- 
peared from  a  medical  certificate  that  the  excitement  which 
might  be  produced  by  the  service  of  the  order  personally 
upon  her  would  probably  be  attended  with  danger  to  her  life. 
Under  these  circumstances  the  official  manager  applied 
to  the  Master  for  leave  to  effect  the  service  of  the  order 
on  Mrs.  Ellis,  by  serving  a  copy  of  it  on  Mr.  Arthur  Chand- 
ler, the  solicitor  appearing  before  the  Master  for  and  on 
behalf  of  her  in  this  matter,  and  by  serving  another  copy 
on  Gilbert  Bolden,  another  solicitor  also  acting  for  and 


Ellis's  Cass. 
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on  behalf  of  Mrs.  Ellis  in  this  matter,  and  by  serving  a        i850. 
copy  of  the  order  on  the  dwelling-house  or  place  of  re-      ^"T"^     * 
sidence  of  Mrs.  Ellis,  at  No.  49,  Bedford-square,  Brighton ;     Kollmawh's 
that  such  several  services  be  deemed  good  service  of  the     motitk  ahd 
said  order  on  Mrs.  Ellis,  for  all  intents  and  purposes  what-  pb^vemew/S. 
soever;  and  that  service  of  the  said  order  be  considered  as 
having  been  duly  effected  on  the  said  Jane  Ellis  when  the 
last  service  thereof,  as  before  mentioned,  should  have  been 
made. 

The  Master  certified,  that,  having  considered  the  various 
clauses,  powers,  and  authorities  in  the  said  Acts  respectively 
contained,  he  did  not  think  fit  to  make  such  order,  not 
considering  that  he  had  jurisdiction  in  that  behalf  given 
him  by  the  Acts. 

Mr.  Glasse  now  applied  to  the  Court  for  an  order,  and 
stated  that  the  Master  had  expressed  his  willingness  to 
make  the  order  if  his  Honor  thought  that  the  Master  had 
jurisdiction. 

The  Vice-Chancbllor  said,  that,  in  his  opinion,  the 
Master  had  jurisdiction  under  the  46th  section  of  the 
Joint-stock  Companies  Winding-up  Act,  1848,  which  em- 
powers the  Master  to  order  the  service  on  any  person,  in 
such  manner  as  he  shall  think  fit,  of  any  order  or  proceed- 
ing in  and  about  the  winding  up  of  the  affairs  of  any  Com- 
pany under  the  Act 


The  following  order  was  made  by  the  Master,  the  form 
having  been  discussed  and  settled  in  the  Record  Ofiice. 

"  February  23rd,  1850. 
In  the  Matter  of  the  Joint-stock  Com- 
panies Winding-up  Act,  1848,  and  of 
Eollmann's  Railway  Locomotive  and 
Carriage  Improvement  Company. 

Whereas,  by  an  Order  made  by  me  in  this 
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1850. 

In  re 
Kollmann'b 

Kailwat  Looo- 
motivb  ahd 

Cabbiaob  Im- 

PBOYSMBKT  CrO, 

Blus*!  Cam. 


matter  on  the  22nd  day  of  January,  1850, 
it  was  ordered,  that  Jane  Ellis,  one  of 
the  contributories  of  the  said  Company, 
should,  within  seven  days  after  the  ser- 
vice thereof,  pay  to  the  official  manager 
of  this  Company,  at  the  office  of  the  said 
official  manager,  at  No.  20,  Paternoster- 
row,  in  the  city  of  London,  the  sum  of 
276Lf  such  sum  being  the  balance  appear- 
ing due  from  the  said  Jane  Ellis  on  her 
account  with  the  said  Company.  Now, 
upon  the  application  of  William  Goodchap, 
the  said  official  manager  appointed  in  this 
matter,  and  upon  reading  the  affidavit  of 
the  said  WiUiam  Groodchap,  sworn  before 
me  this  23rd  day  of  February,  and  filed 
on  the  file  of  the  proceedings  in  this  mat- 
ter in  my  office,  I  do  order  that  service  of 
the  said  recited  order  upon  Mrs.  Jane 
Ann  Christian  Nicolay,  the  daughter  of 
the  said  Jane  Ellis,  at  the  residence  of  the 
said  Jane  Ellis,  situate  at  No.  29,  Bed- 
ford-square, Brighton,  in  the  county  of 
Sussex,  and  upon  Arthur  Chandler,  of 
No.  22,  Paternoster-row,  in  the  city  of 
London,  and  Gilbert  Bolden,  of  44,  Craven- 
street,  Strand,  in  the  county  of  Middle- 
sex, gentlemen,  the  solicitors  acting  for 
and  on  behalf  of  the  said  Jane  Ellis,  be 
deemed  good  service  of  such  order  upon 
the  said  Jane  Ellis  (a). 

"  R  T.  KiNDEKSLKT." 


(a)  See  the  Joint-stock  Com- 
panies Winding-up  Act,  184d,8ec- 
tioDA  46^  67,  and  87.    The  Mas- 


ter, in  making  the  above  Order, 
deemed  it  expedient  that  the 
services  should  be  made  on  tf^* 
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Chandler  and  Mi,  Bolden,  as  the 
solicitors  of  Mrs.  Ellis,  from  the 
circumstances  disclosed  bj  the 
affidayit  of  the  official  manager, 
and  not  as  being  necessary  or  ex- 
pedient in  other  cases  unattended 
bj  such  circumstances,  where  one 


substituted  service  might  be  suffi- 
cient.— ^The  reporters  are  indebt- 
ed for  the  above  note,  as  well  as 
for  the  form  of  the  Order,  to 
Mr,  Berrey,  Clerk  of  Records  and 
Writs. 


1850. 

In  re 
k0llmanr*s 

Railway  Loco- 
motive AHD 

Gabriaos  Im- 

paOVBMBBT  Co. 


Bllxs's  Casb. 


Beresford's  Case. 


F(h.  2\a, 


Ti 


HIS  was  a  motion  on  behalf  of  the  official  manager  of  The  deed  of  set- 
the  above-named  Company,  that  the  name  of  the  respond-  Company  pnr^ 
ent,  Francis  Marcus  Beresford,  might  be  included  in  the  ^^b^^n 
list  of  contributories,  Mr.  Kindersley,  the  Master  charged  persons  referred 
with  the  winding  up  of  the  Company,  having  excluded  him  ed  as  being 

J       ^1      i*  11       •  •  named  in  a 

under  the  following  circumstances : —  gcheduie,  of  the 

In  the  month  of  June,  1844,  a  number  of  gentlemen  met  ^^^^ 
together  for  the  purpose  of  forming  a  Company  to  carry  ^^^  described, 
out  an  invention  of  the  late  Mr.  Gr.  Augustus  Eollman,  for  and  third  parts. 

."I       .  J.     /•       •!  1  X*  1  •  There  was  no 

the  improvement  of  railway  locomotives  and  carriages.       schedule  to  the 
At  this  meeting  a  provisional  committee  were  elected.      ^^^  ^*"^^' 

^       *  however,  was 

On  the  19th  of  June,  that  committee  resolved  that  the  executed  by  nu- 

capital  should  be  10,000Z.,  which  should  be  raised  by  20Z.  besides  those  of 

shares,  and  that  an  immediate  deposit  of  2Z.  per  share  should  thW^arto.*^ 

be  paid  by  parties  taking  them.  ^^^  °^  ^®^ 

*  •'   *  *^  clauses  author- 

On  the  30th  of  July,  1844,  five  shares  were  allotted  to  ised  the  direct- 

the  respondent,  pursuant  to  his  application,  numbered  forfeited  the 

respectively  from  122  to  126,  inclusive.     On  the  7th  of  J^^^^e^ 

August,  1844,  the  respondent  paid  into  the  bankers  of  deed  who  did 

not  execute  it; 

and  another 
daose  directed  that,  on  a  transfer,  the  transferree  should  take  on  himself  the  antecedent  liability  of 
the  transferror.  An  allottee  of  shares  paid  his  depodt  and  some  calls,  but  did  not  execute  the  deed. 
The  directors  declared  his  shares  forfeited,  and  carried  them  to  the  Company's  share  account,  and  he 
submitted  to  the  forfeiture.  On  the  affiurs  of  the  Company  being,  several  years  afterwards,  wound 
up,  under  the  Joint-stock  Companies  Winding-up  Acts,  Uie  Master  excluded  the  allottee  from  the 
Ust  of  "  contributories,'*  holding  that  he  was  Tirtually  a  party  to  the  deed,  so  as  to  enable  the  directors 
to  forfeit  his  shares  under  its  provisions;  and  that  the  forfeiture  relieved  him  from  responsibility  in 
respect  of  losses  accruing  before  it  was  dedared.    The  Court,  on  appeal,  affirmed  the  decision. 
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1860.  the  Company  the  sum  of  lOi,  as  his  deposit  of  2L  per 

jn  ft  share. 

Railwjt  Lo«).  ^  share  register  was  kept  by  the  Company,  in  which  the 

Monvi  AjD  respondent's  name  was  entered  as  a  shareholder,  as  fol- 

GarbiaobIm- 

FBOTBMBVT  Co.     10  WS I 


BlBISFOBD'a 

Cask, 


NAME. 

Retidence. 

No.  of  Shares 
apfliedfor. 

Nwmber 
alloUed. 

Number 
of  Shares. 

DeponL 

FrandB  Marcus  Beresford 

Newcastle 

5 

5 

122  to  126 

£ 
10 

Again,  on  the  9th  of  February,  1845,  Mr.  Beresford  paid 
152.  as  an  instalment  thereon  of  SI.  per  share. 

On  the  18th  of  March,  1845,  a  deed  of  settlement  was 
executed.  It  purported  to  be  made  between  the  persons 
therein  referred  to,  as  being  described  in  a  schedule,  of  the 
first  part,  and  certain  persons  whose  names  and  descrip- 
tions were  set  out,  of  the  second  and  third  parts.  It  was 
executed  by  a  large  number  of  persons,  besides  those  who 
were  parties  of  the  second  and  third  parts;  but  there  was 
no  schedule. 

On  the  3rd  of  June,  1845,  the  respondent  paid  a  further 
instalment  of  3L  per  share  on  his  five  shares,  making  in 
all  402.  which  he  had  paid  on  account  thereof,  and  leaving 
a  balance  of  602.  still  due  firom  him  to  the  Company. 

The  following  were  the  clauses  of  the  deed  of  settlement 
principally  referred  to: — 

Article  93.  '^  That  no  share  shall  be  transferred,  except 
by  an  instrument  in  such  form,  and  according  to  such  re- 
gulations, as  shall  from  time  to  time  be  prescribed  and 
made  by  the  board  of  directors;  and  every  such  instrument 
shall  contain  proper  covenants  and  agreements,  to  be  en- 
teredinto  upon  the  part  of  the  intended  transferreewith  the 
trustee  or  trustees  for  the  time  being  of  the  said  Company, 
whereby  such  transferree  shall  take  upon  himself  or  herselfi 
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and  become  subject  to,  all  contracts,  duties,  and  liabilites,  i860. 
which  in  respect  of  the  transferred  share  or  shares  shall  /^  ^ 
subsist  in  or  attach  to  the  disposer  of  the  same  in  respect     Kollmakh's 

■^  ^  BailwatLooo- 

thereof,  or  to  which  the  disposer  thereof  would  have  been     motive  ahd 
subject  and  liable  on  account  thereof,  in  case  no  such  dis-  pboybxkhtGo. 
position  of  the  same  had  been  made."  BMiMtoBD's 

Article  105.  "  That,  if  any  of  the  several  persons  par-  C^"- 
ties  hereto,  or  whose  names  are  mentioned  in  the  schedule 
hereunder  written,  or  either  of  them,  shall  neglect  or  re- 
fuse to  execute  these  presents  on  or  before  the  18th  day  of 
April  next  ensuing,  it  shall  be  lawful  for  aboard  of  direct- 
ors at  any  time  thereafter  to  declare  in  writing  the  share  or 
shares  of  the  person  or  personswho  shall  so  neglect  or  refuse 
as  aforesaid,  or  any  of  them,  forfeited  to  the  Company;  and, 
in  that  case,  the  share  or  shares  so  declared  to  be  forfeited 
shall  be  actually  forfeited,  and  shall  thenceforth  belong  to 
the  Company,  freed  and  discharged  from  all  right  or  inter- 
est therein  of  the  person  or  persons  previously  entitled 
thereto,  anything  hereinbefore  contained  to  the  contrary 
thereof  in  anywise  notwithstanding." 

The  respondent  never  executed  the  deed,  although  re- 
quired to  do  so ;  and,  in  consequence  of  this  omission,  it 
was  resolved,  on  the  19th  August,  1845,  at  a  meeting  of 
the  directors  of  the  Company,  "  That  F.  M.  Beresford,  Esq., 
be  informed,  that  if  he  does  not  sign  the  deed  of  settlement 
of  Eollmann's  Company  previous  to  the  25th  instant,  his 
shares  will  be  forfeited  under  clause  105  of  the  deed." 

In  accordance  with  this  resolution,  a  letter  was,  on  the 
19th  of  August,  1845,  written  and  sent  by  the  secretary  of 
the  Company  to  Mr.  Beresford,  inclosing  a  copy  of  the  re- 
solution. 

On  the  26th  of  August,  1845,  the  respondent  made  a 
communication  to  the  Company  in  answer  to  the  secre- 
tary's letter  to  him,  and  with  reference  to  other  matters 

VOL.  iiL  N  n.  a  s. 
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1850.        mentioned  in  that  letter,  but  he  in  no  way  alluded  to  the  re- 
In  re        solution  of  the  board  as  to  the  forfeiture  of  his  shares  for 
BAttwj^^w).  non-execution  of  the  deed. 

Cawuul* ilM-       ^^  *  resolution  passed  at  a  board  of  directors  on  the 
noYsxmCo.  26th  of  August,  it  was  resolved  that  Mr.  Beresford's  five 
BnnvoBD's    shares  be  forfeited,  in  consequence  of  his  not  having  sign- 
^^«"-        ed  the  deed  of  settlement. 

On  the  forfeiture  of  the  shares  they  were  transferred  to 
the  Company's  share  list;  and  in  the  share  account,  under 
date  the  29  th  day  of  August,  1845,  the  entry  of  the  f<u^ 
feiture  was  made  thus: — 

"  Forfeiture  of  F.  M.  Beresford's  shares,  cancelled  for 
nonpayment  of  calL     Numbers  228  to  232.'* 

The  cause  of  forfeiture  was,  by  mistake,  wrongly  stated 
The  numbers  of  the  shares  were  also  inaccurate. 

At  the  time  when  the  shares  were  declared  forfeited 
the  Company  were  indebted  in  various  sums  of  monef, 
some  of  which  still  remained  unpaid,  together  with  the 
other  debts  since  contracted. 

From  the  26th  day  of  August,  1845,  to  the  present 
period,  Mr.  Beresford  had  not  paid  any  sum  or  sums  of 
money  to  the  Company,  or  to  any  person  on  its  behalf  for 
or  in  respect  of  the  shares,  nor  had  he  in  any  way  claimed 
any  right  or  interest  in  respect  thereof 

The  Master  was  of  opinion,  as  to  the  imperfection  iq  the 
deed,  that  the  persons  who  were  intended  to  be  included 
in  the  schedule  were  allottees  of  shares;  and  that,  there- 
fore, the  105th  clause,  although  in  fact  there  was  no  sche- 
dule, ought  to  operate  with  respect  to  all  persons  who  vere 
allottees  of  shares;  and  that  it  would  have  been  a  gieit 
injustice  to  the  Company  to  say,  because  there  happened 
to  be  no  schedule,  they  had  no  power  of  forfeiture,  except 
as  applied  to  the  managers. 

With  resi>ect  to  the  effect  of  the  forfeiture,  the  Master 
said,  that  the  only  question  was,  whether,  when  there  was 
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a  clause  of  forfeiture  duly  acted  upon  by  the  directors,  and        i850. 
nothing  said  about  the  existing  obligations,  the  forfeiture         j^iCre^ 
was  to  have  the  effect  of  discharging  the  shareholder  alto-     Kollmann's 

°     °  ,  Railway  Loco- 

gether;  and  that,  frequently,  the  case  was  provided  for  by     motitb  akd 
an  express  clause,  that  the  shareholder  was  not  to  be  exon-  proykmehtGo. 
erated  from  his  liability  up  to  the  time  of  the  forfeiture;     ^^^^^^*g 
but  that  the  provision  at  the  end  of  the  1 05th  clause  of        Cask. 
this  deed,  although  ambiguous,  rather  tended  the  other 
way.     After  hearing  the  question  discussed,  the  Master 
said,  that  in  his  opinion  the  clear  and  just  view  of  the 
case  was  this,  in  the  absence  of  any  clause  on  the  subject, 
that  where  the  Company  chose  to  forfeit  any  shares  for 
the  non-execution  of  the  deed,  or  for  nonpayment  of  calls, 
the  effect  was  to  put  the  Company  in  the  situation  of  the 
original  proprietor,  and  exactly  in  the  same  position  as  a 
transferree  of  those  shares  would  have  been  in ;  and  that, 
in  the  absence  of  any  such  clause  as  the  Master  had  ad- 
verted to,  not  only  was  the  right  to  profit  gone,  but  the 
liability  to  pre-existing  debts  or  losses  also. 

Mr.  Bacon  and  Mr.  Gldsse,  for  the  official  manager. — 
The  105th  clause  of  the  deed  had  no  application  to  the 
respondent,  for  he  was  not  named  in  any  schedule  to  the 
deed,  nor  was  he  a  party  to  it.  The  directors  had,  there- 
fore, no  power  given  to  them  by  the  other  shareholders 
to  declare  the  respondent's  shares  forfeited ;  and  Morgans 
case  (a)  decided,  that,  to  make  it  binding  on  the  sharehold- 
ers, universal  assent  to  it  must  be  proved,  of  which  there  is 
no  evidence  in  this  case.  As  between  himself  and  the  gene- 
ral body  of  his  fellow  shareholders,  the  respondent  remains 
liable,  and  his  name  ought  to  have  been  inserted  on  the 
list.  At  all  events,  the  forfeiture,  if  authorised,  could  not 
exonerate  him  from  liabilities  which  he  had  then  incurred. 
No  provision  in  the  deed  gives  the  directors  any  power  so 

(a)  1  De  G.  &  S.  760. 
n2 
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1850.        to  exonerate  a  shareholder,  nor  does  it  even  appear  that 
/j»  rt        any  such  exoneration  was  intended  by  the  parties. 

KoLULAinr's 
Bail  WAT  Looo* 

MOTiTB  AS9        Mr.  Danid,  for  the  respondent,  was  not  called  upon. 

GAmuAox  Ih- 

noTSMsnCo.  _-,     ^        ^ 

The  Vicb-Chancellor: — 

momi>'8 

Gaol  It  is  not  allied  that  the  resolution  of  the  directors 

was  fraudulent,  colourable,  or  collusive;  nor  was  it  in 
contest  before  the  Master,  whether  the  forfeiture  was  ac- 
.  cepted  or  submitted  to  by  Mr.  Beresford.     On  the  con- 
trary, the  whole  contention  before  the  Master  proceeded 
upon  the  assumption  that  the  declaration  of  forfeiture 
had  been  accepted  and  submitted  ta     In  such  circum- 
stances it  would   be  too  much   to  say,   as  against  Mr. 
Beresford,  that  the  question  can  now  be  raised,  whether 
the  directors  did  or  did  not  act  with  strict  and  perfect  re- 
gularity in  taking  that  stepi     I  agree  with  the  Master  in 
the  conclusion  to  which  he  has  coma     Perhaps,  if  it  were 
necessary  to  say  so,  I  should  agree  in  the  steps  by  which 
he  arrived  at  that  conclusion.     The  motion  must  be  re- 
fused, with  costs. 


FS.  93rd,     In  the  Matter  of  The  Trino,  Reading,  and  Basingstokb 

Railway  Company; 

Ajn> 

In  the  Matter  of  The  Joint-stocx  Companies  Windwg-up 

Act,  1848. 

Cox's  Case. 

The  akare-  X  HIS  was  a  motion  to  discharge  an  order  made  by  the 
TirioMliy.regi»-  Master,  directing  the  appellants,  William  Cox  &  Henry 
tS^^SST'  Poo^  Cox,  to  pay  6300i. 

liolden  of 

•baiet,  and  had  signed  the  Company  a  deeds,  borrowed  of  the  directon  part  of  the  Company's  mooiA 
to  eniQiIe  them  to  complete  a  Urge  purchase  of  shares  in  the  market,  and  deposited  as  a  security  ^ 
poidbtaaed  shares  and  some  of  their  ordinal  shares: — Held,  that  the  monies  borrowed  were  not  doe 
ran  them  as  members  and  contributories  of  the  Company,  so  as  to  authorise  the  Master  gamatPiJ 
to  order  them,  in  that  character,  to  pay  the  amount  under  the  66th  section  of  the  Joint-stock  C(^ 
paaiet  Winding^ip  Act,  1848. 
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The  Company  was  projected  and  provisionally  registered        i860. 
in  1845,  and  the  appellants  were  appointed  by  the  provi-         /»  re 
sional  directors  to  be  its  sharebrokers.     They  were  also   b^diho'aiii) 
allottees  of  shares,  and  signed  the  Company's  deeds.  Basihgstom 

In  October,  1845,  the  appellants  and  some  other  persons         

agreed  to  purchase  1200  shares  in  the  market ;  and  the 
appellants  applied  to  the  directors,  and  requested  them  to 
advance  a  portion  of  the  purchase-money  on  the  security 
of  the  shares.  After  considering  the  application,  the  di- 
rectors agreed  to  advance  6300t,  upon  a  deposit  of  the 
1200  purchased  shares,  and  a  further  deposit  of  155  shares, 
which  had  been  regularly  allotted  to  some  of  the  purchas- 
era  The  money  was  accordingly  lent,  and  the  shares 
deposited.  The  cheque  with  which  the  advance  was  made, 
was  signed  by  the  chairman  and  two  of  the  directors,  in 
the  usual  way,  and  was  paid  out  of  the  deposits.  A  me- 
morandum was  at  the  same  time  signed ;  but,  as  it  con- 
tained an  undertaking  to  pay  at  a  fixed  time,  and  was 
not  stamped,  it  was  objected  to,  and  not  received  in  evi- 
dence 

The  appellants  afterwards  wrote  and  addressed  the  fol- 
lowing letter  to  Major  Lindam,  the  chairman  of  the  Com- 
pany : — 

"  16,  Throgmorton-street,  7th  November,  1845. 

"  Dear  Sir, — Twelve  persons,  to  whom  the  Tring  and 
Reading  Shares  you  hold  belong,  are  desirous  of  keeping 
them,  if  you  will  kindly  let  the  loan  go  on  for  one  more 
month  only;  but,  if  you  require  them  to  pay  you  on  the 
14th,  we  must  give  each  of  them  as  early  notice  as  possible 
of  it  The  consequence  of  your  refusal  to  comply  with 
their  request  must  be  that  we  shall  have  instructions  to 
force  them  on  the  market,  and  as  many  more  which  they 
now  hold,  that  were  allotted  to  them  originally. 

"  They  have  every  confidence  in  the  management  and 
future  success  of  the  undertaking,  and  would  be  most  re- 
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1850.        luctantly  compelled  to  make  a  great  sacrifice,  if  you  decline 
j^^        granting  this  application. 


The  Trino, 
Rbadivg,  and 
Basikgstokk 
Railway  Co. 


Cox's  Cass. 


"  We  are,  dear  sir,  yours  faithfully, 
"  To  Majob  Lindam,  "  W.  &  H.  P.  Cox. 

"  Chairman,  &c.,  &a'' 

In  February,  1 846,  the  appellants  received  the  following 
letter  from  Mr.  Hill,  the  solicitor  to  the  Company: — 

"  Soho-square,  5th  February,  1846. 

"  Dear  Sir, — ^Your  obligation,  dated  the  28th  day  of  Oc- 
tober, 1845,  for  the  sum  of  63002.  and  interest  having  be- 
come due  some  time  past,  I  am  necessitated  to  call  your 
attention  to  the  subject,  and  shall  be  glad  to  see  you  early 
next  week,  to  talk  the  subject  over,  so  that  your  conveni- 
ence, and  that  of  your  friends,  may  be  consulted  as  much 
as  possible.  Yours  truly,  Gborgb  Hill. 

"  Messrs.  W.  &  Henry  P.  Cox, 

"  Brokers,  Throgmorton-street" 

Mr.  Hill  was  examined  before  the  Master,  and  deposed 
that  the  directors  agreed  to  lend  the  appellants  6300JL  up- 
on a  deposit  of  scrip,  and  that  an  interview  took  place  be- 
tween the  appellants  and  Mr.  Hill,  in  order  to  arrange  the 
terms  of  the  loan  and  the  payment  of  the  money  to  them. 

The  arrangement,  according  to  the  evidence  of  Mr. 
Hill,  was,  that  the  appellants  were  to  deposit  1400  shares 
in  the  Company,  and  to  repay  the  money  in  one  month, 
with  interest  at  bl.  per  cent 

Other  evidence  was  gone  into ;  and  the  Master,  on  the 
Ist  of  February,  1850,  made  the  order  now  in  question, 
and  thereby  found,  that,  on  the  28th  day  of  October,  1845, 
the  sum  of  6300^.,  part  of  the  monies  of  the  said  Com- 
pany, was  lent  and  advanced  by  or  on  behalf  of  the  said 
Company  to  them  the  said  William  Cox  &  Henry  Poore 
Cox,  as  members  or  contributories  of  the  said  Company; 
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and  that  they  agreed  to  repay  the  same  to  the  said  Com-  1850. 
pany,  with  interest  at  the  rate  of  6L  per  cent  per  annum  j^  ^ 
fawn  the  28th  day  of  October,  1845 ;  and  that  the  said  prin-   j^^^"*  J'^ 

dpal  sum  of  6300L,  toirether  with  interest  thereon  after  the    Basukistou 

'     o                                                                lUawAT  Co. 
late  aforesaid  from  the  said  28th  day  of  October,  1845,         

still  remained  due  and  owing  from  the  said  William  Cox        ^'  ^"^ 
k  Henry  Poore  Cox  as  such  members  and  contributories 
as  aforesaid  to  the  said  Company;  and  the  Master  thereby 
ordered,  that  the  said  William  Cox  &  Henry  Poore  Cox 
and  each  of  them  should  pay  to  William  Charles  Wryghte, 
the  official  manager  of  the  said  Company ;  at  his  office, 
Na  4,  Sambrook  Court,  Basinghall-street,  in  the  city  of 
London,  on  the  1st  day  of  March,  1850,  the  principal  sum 
of  630O(.  together  with  the  further  sum  of  13652.  for  interest 
thereon,  after  the  rate  of  52.  per  cent  per  annum  from  the 
odd  28th  day  of  October,  1845,  up  to  the  said  1st  day  of 
March,  1850.     The  Master  thereby  also  certified  that  he 
found  the  said  sum  to  be  a  sum  in  the  hands  of  the  said 
Tilliam  Cox  &  Henry  Poore  Cox,  to  which  the  said  Com- 
pany was  prima  facie  entitled,  and  to  be  a  sum  which  it 
wag  necessary  should  be  paid  by  the  said  William  Cox  & 
Henry  Poore  Cox  as  such  members  and  contributories  as 
aforesaid,  in  order  to  the  winding  up  of  the  afiairs  of  the 
said  Company. 

Mr.  Molina  and  Mr.  FookSy  in  support  of  the  motion. — 
The  section  of  the  Act  on  which  the  Master  acted  in  mak- 
ing the  order,  was  the  66th  (a).  But  that  section  does  not 
^ply,  because  the  money  is  not  in  the  hands  of  the  ap- 
pellants as  "  contributories,"  or  in  any  of  the  other  charac- 
ters described  in  the  section.  The  finding  of  the  Master 
is,  in  this  respect,  unsupported  by  any  evidence. 

Mr.  RnsseU,  Mr.  Danid,  and  Mr.  BramweU,  for  the  ofiicial 
nianager. — The  66th  section  of  the  Act  does  not  require 
that  the  money  should  be  in  the  hands  of  a  contributory 

{a)  Set  out  ante,  p.  106. 
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1850.  in  that  character;  in  order  to  give  the  Master  jurisdiction, 

jn  re  it  merely  requires  that  he  should  be  a  contributory  and 

I^Dnfo^Ajn)  ^^^  *^®  money  in  his  hands.    If  more  had  been  required, 

BAsufosTou  the  section  would  have  been  expressed  in  similar  terms  to 

Bail  WAT  Co.  ... 

those  in  the  Friendly  Societies  Act  (a),  giving  those  societies 

priority,  on  the  bankruptcy  of  their  officer,  over  other  cre- 
ditors, in  respect  of  monies  in  his  hands  belonging  to  the 
society.  That  Act  expressly  confines  its  operation  in  this 
respect  to  monies  in  the  officer's  hands,  "  by  virtue  of  his 
said  office  or  employment,"  and  does  not  extend  to  any 
other  monies  of  the  society  which  he  may  have  as  banker 
or  otherwise;  and  many  questions  have  arisen  on  the 
distinction  (6).  The  present  Act  would  have  contained  a 
similar  qualification,  if  it  had  been  intended  to  introduce 
one.  That  part  of  the  order  which  describes  the  money 
to  be  due  from  the  appellants  "  as  such  members  or  oon- 
tributories"  is  not  necessary  to  support  it,  and,  if  con- 
sidered not  to  be  fully  supported  by  the  evidence,  may  be 
rejected  as  surplusage.  But  it  may  be  fairly  said,  that 
this  loan  would  never  have  been  made  to  the  appellants, 
except  as  contributories.  Moreover,  the  92nd  section  gives 
the  Master  power  to  adjudicate  upon  and  determine  any 
matter  in  contest  between  the  Company  and  any  indi- 
vidual contributories,  which  may  be  necessary  or  proper 
to  be  determined  in  order  to  the  complete  winding  up  of 
the  Company.  Under  this  clause,  therefore,  the  Master 
would  have  jurisdiction,  and  under  the  118th  section  the 
Court  has  the  same  powers  as  would  have  been  exercisable 
in  a  suit  for  dissolution. 

The  Vice-Chancellob  said,  that  in  his  opinion  the  92nd 
section  did  not  apply.  And,  with  regard  to  the  118th,  his 
Honor  asked  if  a  case  could  be  produced  of  an  ordinary 
suit,  in  which,  after  the  usual  decree  had  been  made  for 

(a)  4  <fc  5  Will.  4,  c.  40,  s.  12.        ffarrisy  1  De  G.  162 ;  and  Ex  parte 

(b)  See  Ex  parte  Whipham,  3      Stamford  Friendly  Societ^y  15^^ 
M.,  D.  <fc  De  G.  654;  Ex parU      280. 
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taking  partnership  accounts,  the  Court  had  made  a  sepa- 
rate order  for  payment  by  one  partner  of  a  sum  due  from 
him  for  goods  supplied  to  him  by  the  firm. 

At  the  conclusion  of  the  argument  his  Honor  said — 
There  are  three  phrases  in  this  order,  which  have  been 
contended  to  be  surplusage,  or  immaterial,  or  to  be  capable 
of  rejection,  between  which  there  is,  perhaps,  not  much  dif- 
ference :  one  is  "  such  members  or  contributories ;"  another, 
''  such  members  and  contributories  as  aforesaid;"  the  other 
is  "  as  members  or  contributories  of  the  said  Company." 
I  am  of  opinion  that  I  am  not  authorised  to  consider  these 
passages  as  surplusage,  as  immaterial,  or  as  capable  of  be- 
ing rejected.  I  am  clearly  of  opinion  that  the  Master  did 
not  mean  them  to  be  so  considered.  So  far,  I  believe,  I  am 
not  differing  from  the  learned  person  whose  certificate  is 
under  consideration.  The  next  question  is,  whether  these 
passages  are  supported  by  the  evidence.  The  Master  must 
have  considered  them  to  be  the  necessary  or  proper  result 
of  the  evidence  before  him,  according  to  his  construction 
of  it,  or  he  would  not  have  inserted  them.  I  am  unable  so 
to  view  the  evidence,  and  I  am  obliged  to  state  and  to  act 
upon  the  effect  that  the  evidence  produces  on  my  own 
mind ;  which  is,  not  to  shew  that  the  three  passages  are 
the  true  result  of  the  facts.  The  consequence  is,  that, 
without  entering  into  the  very  important  question,  whe- 
ther,  under  this  jurisdiction,  the  Master  may  not  order  the 
appellants  to  pay  over  to  the  Company  this  sum,  if  they 
owe  it,  I  must  discharge  this  order,  and  send  the  matter 
back  to  the  Master  to  review  his  decision.  My  order  will 
be,  that,  without  prejudice  to  any  question,  the  order,  cer- 
tificate, or  report  of  the  Master  be  discharged,  except  so 
far  as  it  finds  that  William  Cox  &  Henry  Poore  Cox  were 
on  the  28th  October,  1845,  and  ever  since  continued  to 
be  and  are  now,  contributories  to  the  Company  and  mem- 
bers of  it,  and  to  refer  it  back  to  the  Master  to  review 
his  certificate  or  report,  reserving  the  costs. 


I860. 

In  re 

Thb  Triho, 

Reading,  avd 

Basimostokb 

Railway  Co. 


Cox's  Cabs. 
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In  re 
Thi  Triko, 

BlADINO,  AHD 

Basikostokb 
Bailwat  Co. 


Cox's  Cass. 


It  was  ordered  that  the  certificate,  report^ 
or  order  of  the  Master  chaiged  with  tlie 
winding  up  of  this  matter,  dated  the  Ist 
day  of  February,  1850,  be  discharged,  saye 
so  far  as  it  found  that  William  Cox  h 
Henry  Poore  Cox  therein  named  were,  on 
the  28th  day  of  October,  1845,  and  had 
ever  since  continued  to  be  and  then  were, 
contributbries  or  members  of  the  said  Com- 
pany. 

And  it  was  ordered  that  it  be  referred  back 
to  the  said  Master  to  review  his  said  ce^ 
tificate,  report,  or  order. 

And  the  Court  did  reserve  the  costs  of  this 
application  until  after  the  said  Master 
shall  have  so  reviewed  his  said  certificate, 
report,  or  order;  and  any  of  the  parties 
were  to  be  at  liberty  to  apply  to  this  Court 
as  they  might  be  advised. 


F^.  18M  t 
March  26tA. 


Ex  parte  Latta, 
In  the  Matter  of  The  Royal  Bank  of  Australia; 

AND 

In  the  Matter  of  The  Joint-stock  Companies  WiNDiKO-tiP 

Acts,  1848  &  1849. 

X  HIS  was  the  petition  of  a  shareholder  for  the  usual  or- 

der  to  wind  up  a  banking  Company,  called  the  Ro^w 

d^Winhii   Bank  of  Australia.     The  petitioner  was  described  as  of 

petition  ai  of  s  ^  *^ 

place  ont  of  the  Edinburgh. 


A  petitioner  for 
the  usual  wind- 
ing  up  order. 


Mr.  Ja/mes  Parker  and  Mr.  Cairns  supported  the  p^ 


juriadiction  of 
the  Court,  was 
ordered,  on  the 
suggestion  of         .  . 
the  respondent,    tltion. 
to  giye  security 
for  costs,  as  a      ^ 

preliminary  condition  to  hearing  the  petition.  # 

Proceedings  had  been  taken  in  Scotland  against  a  member  of  a  Joint-stock  Company,  in  respe^  ^ 
lialnlity  of  the  partnenhip : — Hdd,  a  proper  case  for  winding  up  the  Company  on  his  petition. 


CASES  Hr  CHANOEBY. 

Mr  Ruaadl  and  Mr.  C.  Webster,  for  five  of  the  directors, 
objected^  that,  as  the  petitioner  was  out  of  the  jurisdiction 
of  the  Court,  the  petition  could  not  be  heard  until  he  gave 
security  for  costs;  and  they  cited  Re  Pa8amore{a),  and  Ex 
parte  Seidier  (b). 

The  ViCE-CuANCELLOB  said,  he  did  not  remember  this 
question  to  have  arisen  under  the  Act,  but  that  the  objec- 
tion appeared  reasonable;  and  his  Honor  considered  that 
security  to  the  extent  of  lOOt  ought  to  be  given. 
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1850. 

Ex  parte 

Latta, 

In  re 

Thb  Rotal 

Bark  of 
Australia. 


The  petitioner  having  given  security  for  costs,  the  peti-    March  2eth. 
lion  came  on  to  be  heard  this  day. 

It  appeared  that  an  action  had,  in  the  month  of  October, 
1849,  been  brought  in  the  Court  of  Session  in  Scotland,  a 
court  of  record  there,  against  the  petitioner  and  other  share- 
holders, to  recover  5000Z.  from  them  in  respect  of  a  debt 
due  from  the  Company ;  that  such  action  was  still  pend- 
ing ;  and  that  similar  actions  were  pending  against  the  pe- 
tioner  in  the  courts  in  Scotland,  to  the  amoimt  in  the 
whole  of  107,569Z.  4«. 

The  petitioner  gave  the  Company  notice  of  these  pro- 
ceedings, and  required  the  demands  to  be  paid,  or  se- 
curity to  be  given,  to  indemnify  him  against  them  to  his 
satisfaction,  within  ten  days. 

The  Company  did  not  pay,  secure,  or  compound  for  the 
debts,  or  procure  the  actions  to  be  stayed. 

Mr.  James  Parker  and  Mr.  Cairns  asked  that  the  Com- 
pany might  be  wound  up,  under  these  circumstances. 

Mr.  Russell  and  Mr.  C.  Webster,  for  the  five  directors, 
made  no  objection  to  the  order. 

Itx,  Bacon  and  tUt,  Anderson,  for  some  of  the  shareholders. 
— ^The  6th  paragraph  of  sect  5  of  the  Winding-up  Act, 


(a)  1  Beav.  94. 


(b)  12  Sim.  106. 
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1850. 

Ex  parte 

Latta, 

In  re 

Thi  Royal 

Bank  or 
Austbaua. 


1848,  provides,  that  the  order  may  be  made  if  any  action 
shall  have  been  brought  in  any  of  her  Majesty's  courts  of 
record  against  any  contributory  of  a  Company  for  any  debt 
or  demand  which  shall  be  due  or  claimed  to  be  due  from  or 
by  such  Company,  and  such  Company  shall  not,  within 
ten  days  after  notice  in  writing  by  such  contributory  of 
such  action  shall  have  been  served  upon  the  Company,  in 
manner  hereinbefore  directed,  with  respect  to  any  judg- 
ment debt,  have  paid,  secured,  or  compounded  for  such 
debt  or  demand,  or  have  otherwise  procured  such  action  to 
be  stayed,  or  shall  not  have  indemnified  the  defendant  to 
his  satisfaction  against  such  action,  and  all  costs,  damages, 
and  expenses,  to  be  incurred  by  him  by  reason  of  the  same. 
A  proceeding  in  a  court  in  Scotland  is  not  within  this 
provision,  and  the  petitioner  has  not  shewn  any  other 
cause  for  winding  up  the  Company.  To  wind  it  up  will, 
in  fact,  be  most  injurious. 


The  Vice-Chancbllob  : — 

This  case  may  or  may  not  be  within  the  5th  paragraph 
of  the  5th  section  of  the  Act:  upon  that  I  give  no  opinion; 
but  in  the  8th  paragraph  is  this  provision,—"  Or  if  any 
other  matter  or  thing  shall  be  shewn,  which,  in  the  opinion 
of  the  Court,  shall  render  it  just  and  equitable  that  the 
Company  should  be  dissolved;" — and  upon  the  construc- 
tion of  that  paragraph,  adopted  by  the  Lord  Chancellor 
in  Spackmans  case  (a),  that  it  must  be  considered  as  re- 
ferring to  cases  ejusdem  generis  with  those  previously 
specified,  I  am  of  opinion  that  this  case  falls  within  the 
section,  and  that  the  petitioner  is  entitled  to  the  order 

he  asks. 

The  usual  order  for  dissolving  and  winding 

up  the  Company  was  made. 


(a)  1  De  G.  &  S.  604. 
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1850. 

In  the  Matter  of  The  Worcester,  Tenbury,  and  Lud-   March  i«M. 

LOW  Railway  Company  ; 

▲AD 

In  the  Matter  of  The  Joint  Stock  Companies  Winding- 
up  Acts,  1848  &  1849. 

A  HIS  was  the   petition  of  the  Directors  of  the  above  An  order  had 
Railway  Company  seeking  payment  out  of  Court  of  466/.      ^^d  up  ^ 

The  Company,  which  had  been  provisionally  registered,  ^o^e^n  bid 
was,  by  an  order  dated  the   7th  day  of  May,  1849,  and  been  placed  on 
made  upon  the  petition  of  William  Cooper,  ordered  to  be  tributories, 
absolutely  dissolved  as  from  the  7th  day  of  May,  1849,  a^torllS^de 
and  wound  up  under  the  provisions  of  the  Joint  Stock  JP^.^^^™* ,. 
Companies  Winding-up  Acts,  1848  and  1849.  cation  of  di- 

An  official  manager  had  been  appointed,  and  had  issued  ^ere  the  hold- 
the  usual  notices  fixing  the  21st  day  of  December,  1849,  o"7325^r^8/ 
as  the  day  for  settling  the  list  of  contributories.  the  consent  of 

Upon  that  day  several  persons  to  whom  the  circulars  had  manager  and 
been  sent  attended,  and  objected  to  their  names  being  t^f^r*a^^^ 
placed  upon  such  list,  and  the  Master  declined  to  place  evidence  that 

^  *^  '  ^  *  the  remainin«j^ 

the  names  of  any  of  them  upon  the  list  of  contributones.      shares  could 
Nothing  further  had  been  done  before  the  Master,  nor  of,  and  that 

was  there  any  name  upon  the  list.  hf^paidjTn" 

The  whole  number  of  shares  allotted  was  732  j;  of  these  respect  of  lia- 

,  .  .  .  n  T_      r        bilitiesofthe 

the  petitioners  were  now  m  possession  of  6480,  as  the  be-  Company, 

/»   .  1  1    ij  more  than  the 

neficial  holders.  amount  of  the 

The  petitioners  had  not  been  able  to  obtain  any  informa-  ^J*  ^^  J?*^ 
tion  as  to  what  had  become  of  the  845  shares  which  still  re-  official  ma- 
mained  outstanding  and  unaccounted  for.    In  the  course  of  Court  ordered 
the  years  1847  and  1848  they  repeatedly  advertised,  both  J^^^^^  to 
in  the  London  and  provincial  newspapers,  for  the  allottees  the  petitioners 
of  shares  in  the  Company  to  come  forward  and  receive  pay-  dertaklng  to 

accountfor  it, 

and  stayed  all 

proceedings  under  the  winding-up  order. 

VOL.  III.  O  D.  G.  3. 
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1850.         ment  from  the  petitioners  of  divers  sums  of  money  on  ac- 

in  rt        count  of  their  shares ;  but  no  application  whatever  was  made 

^'t^^I^,  on  behalf  of  the  owners  of  such  845  outstanding  flfaiures,  of 

AAILWAT  Co.  -  ^    ^  •    •  1        1_    J 

In  support  of  the  petition,  one  of  the  solicitora  who  had 
acted  for  the  Company  previous  to  its  dissolution,  deposed, 
that  from  his  knowledge  of  the  afiairs  of  the  Company 
he  believed  that  the  845  outstanding  shares,  or  the  greater 
part  thereof,  were  mislaid,  lost,  or  destroyed;  that,  under 
and  in  accordance  with  the  direction  of  the  Master,  the 
usual  advertisements  had  been  published  in  pursuance  of 
the  provisions  of  the  above  Acts,  for  all  persons  claim- 
ing to  be  creditors  of  the  Company  to  come  and  prove 
their  debts  before  the  Master;  but  that  no  such  parties  had 
come  in,  nor  had  any  claim  or  demand  been  made  upon  or 
against  the  Company  since  the  date  of  the  order  absolute; 
and  that  the  petitioners  had,  in  fact,  paid  and  discharged 
all  the  debts  and  liabilities  of  the  said  Company,  as  the  de- 
ponent verily  believed  from  his  knowledge  of  the  afiairB 
thereof;  that  the  466/L  formed  part  of  the  assets  of  the 
Company  in  the  hands  of  the  petitioners,  who  paid  it  to 
the  official  manager,  upon  his  appointment.  It  had  been 
l^id  into  Court*  and  was  standing  in  the  name  of  the  Ac- 
countant-General,  to  an  account  intitled  ^'  The  Account  of 
the  Official  Manager  of  the  Worcester,  Tenbury,  and  Ludlow 
Railway  Company."  The  deponent  also  stated,  that  the  pe- 
titioners had.  out  of  their  own  monies,  paid  very  consideraUe 
sums,  fur  exceeding  in  the  aggregate  466/.,  in  or  towards 
pavment  and  discharge  of  the  debts  and  liabilities  (^  the 
Company;  and  he  believed  that  the  further  prosecution  of 
the  onler  absolute  would  be  attended  with  very  considerabk 
trouble  and  expense,  without  being  productive  of  any  be- 
uefii  or  advantage  to  the  contributoiies  of  the  Company- 
Mr.  RustiU  and  Mr.  RxggaUay  supported  the  petition. 
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Mr.  Wigram  for  the  original  petitioner,  and  ^850. 

Mr.  Glasse  for  the  official  aseignee,  consented.  ^3^  Wobcw- 

^  ^  TEB,   TeKBUBT, 

TheViCE-CHANCELLOR  directed  all  proceedings  under  the  akd  Ludlow 
winding-up  ordei*  to  be  stayed,  and  the  fund  in  Court  to  be 
paid  to  the  petitioners  on  their  undertaking  to  account  for 
it  as  the  Court  should  direct,  and  to  pay  the  costs  already 
incurred  under  the  original  petition,  and  the  proceedings 
consequent  upon  it 


In  the  Matter  of  The  St.  George's   Steam  Packet    March2Zrd, 

Company;  AprHmh. 

AND 

In  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  Acts,  1848  &  1849. 


Henessey's  Executors*  Case. 


Tms 


was  a  motion  made  on  behalf  of  the  official  mana-  The  deed  of 

gers  of  the  above  Company,  that  the  names  of  the  respon-  a  Joint  Stock 

dents  might  be  placed  upon  the  list  of  contributories.  vi^J^t^t^'^^ 

By  the  deed  of  settlement  of  the  Company  it  was  pro-  until  a  deed  of 

•^  m:     ^  r         tranafer  of  any 

\lded  as  follows : —  share  should 

Article  17.  "That  it  shall  be  lawful  for  the  proprietors  by  the  vendor 

in  the  said  Company,  or  their  legal  representatives,  whether  J^i!?®  ^^' 

by  marriage,  or  as  executors  or  administrators,  or  legatees,  should  be  de- 

°  livered  to  the 

to  sell  and  transfer  to  any  person  or  persons  whomsoever,  clerk  of  the 

all  or  any  of  the  shares  of  such  proprietor  in  the  property  a  memoSaTof 

and  funds  of  the  Company ;  and  whenever  any  such  sale  ||^^J|J  ^® 

and  tranfifer  shall  be  made,  a  return  or  account  thereof  purchaser' 

shall  be  made  to  the  clerk  or  the  agent  for  the  time  being  no  part  in 

of  the  said  Company,  and  shall  from  time  to  time  be  entered  ^^^J^^**^ 

chased  shares 
for  his  son  without  the  privity  of  the  latter,  and  the  vendor  was  permitted  by  the  Company 
to  execute  a  transfer  to  the  son  in  the  books  of  the  Company.  The  son's  name  was  there- 
upon respstered  as  a  shareholder,  but  he  never  executed  the  instrument  of  transfer,  received 
any  dividend,  or  assented  to  the  transaction,  but  always  repudiated  it.  On  the  Company 
b^ng  wound  up  eight  yean  afterwards  -.—Held,  that  the  estate  of  the  vendor  was  liable  in 
reapect  of  the  anarea. 

02 
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1850.         and  regiatcred  in  the  books  of  the  said  Company,  on  pay- 

/„  ^         ment  of  the  fee  of  2$,  6d.  on  each  share  so  transferred;  and 

^  '^^^         the  person  or  persons  to  whom  such  transfer  shall  be  made, 

Stxam  Paoxbt  shall  be  and  stand  in  all  respects,  and  to  all  intents  and 

1         purposes,  in  the  place  and  stead  of  the  person  or  persons 

Ci^*^ '  making  such  transfer,  and  shall  be  liable  to  be  sued  in  an 
action  of  covenant  or  otherwise  for  any  breach  of  the  rules 
and  regulations  of  the  said  Company,  as  fully  and  effectually 
to  all  intents  and  piuposes  as  if  such  person  or  persons 
to  whom  such  transfer  or  transfers  shall  have  been  made 
had  been  a  proprietor  or  proprietors  at  the  date  of  these 
presents. 

Article  18.  "And  every  deed  or  transfer,  being  exe- 
cuted by  the  seller  or  sellers  and  the  purchaser  or  pur- 
chasers of  such  share  or  shares,  shall  be  delivered  to  and 
kept  by  the  clerk  of  the  said  Company,  who  shall  enter  b 
a  proper  book  or  books  to  be  kept  for  that  purpose  a  me- 
morial of  such  transfer  and  sale,  and  indorse  the  entiy  of 
such  memorial  on  the  said  deed  of  sale  or  transfer,  for 
which  no  more  than  Is.  is  to  be  paid,  and,  on  request,  a 
certificate  of  each  share  shall  be  delivered  by  him  to  the 
piu-chaser  or  purchasers  for  his,  her,  or  then*  security,  and 
for  which  certificate  no  more  than  Is.  6cL  shall  be  paid; 
and  until  such  memorial  shall  have  been  made  and  entered 
as  above  directed,  such  purchaser  or  purchasers  shall  have 
no  part  or  share  in  the  profits  of  the  said  Company,  nor  any 
interest  for  such  share  or  shai-es  paid  to  him,  her,  or  them, 
nor  any  vote  or  votes  in  respect  thereof  as  a  proprietor  or 
proprietors  of  the  Company. 

Art.  21.  ^^  That  every  person,  who,  being  a  purchaser  of 
any  shares  in  the  capital  of  the  said  Company,  shall  take  a 
transfer  or  assignment  of  such  shares,  and  shall  not,  pre- 
viously to  such  purchase,  have  executed  or  otherwise  ac- 
ceded to  these  presents,  and  shall  not,  at  the  time  of  the 
said  shares  vesting  in  him  in  such  capacity  by  the  means 
aforesaid,  be  a  recognised  proprietor  in  the  Company  in 
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reipect  of  any  other  shares  in  the  capital^  shall^  as  to  all        1850. 
datiesy  obligations,  claims,  and  demands  upon  or  against         jnrf 

him  in  respect  of  such  shares,  be  considered  as  a  proprietor  g^  owTrok's 

in  the  Company  from  the  time  of  the  shares  being  so  pur-  Stiam  Packet 

cluised  by  or  becoming  so  vested  in  him  as  aforesaid ;  but,         

HkHB88ST*9 

18  to  all  profits,  rights,  privileges,  benefits,  and  advantages         casb. 
to  arise  from  the  said  shares,  no  such  person  shall  be  con- 
sidered a  proprietor  in  respect  of  the  same  until  he  shall 
We  executed  or  otherwise  acceded  to  these  presents." 

The  &ct8  of  the  case  appear  fix)m  the  following  judgment 
of  the  Master: — 


^^By  the  Bank  Transfer  Book,  p.  38,  It  appears  that  on 
the  22nd  of  October,  1841,  sixteen  251  shares  were  trans- 
ferred by  the  testator,  Mr.  Henessey,  to  R.  Needham,  and 
those  shares  were  registered  in  the  registry  of  shares 
marked  (2).  The  shares  were  contracted  and  paid  for  by 
Thomas  £.  Needham,  the  father.  He  paid  the  testator 
190iL  for  them.  K.  Needham  did  not  sign  the  acceptance 
rf  these  shares  in  the  Transfer  Book,  which  every  trans- 
fen'ee  of  shares  ought,  under  the  deed  of  settlement,  to  do 
for  the  purpose  of  completing  his  title. — (See  sect.  14.) 
Hi  Needham,  by  his  affidavit,  sworn  7th  November,  1 849, 
denied  that  he  had  ever  purchased  or  contracted  to  pur- 
dttse,  or  authorised  any  person  to  purchase,  shares  for  him 
in  the  St.  George's  Steam  Packet  Company.  After  the  ap- 
goment  by  counsel  on  the  26th  November  last,  interroga- 
tories were  exhibited  to  R.  Needham  and  T.  R.  Needham 
by  affidavit  sworn  the  13th  December,  1849;  and  by  fur^ 
tber  affidavits  sworn  the  21st  January,  1850;  they  an- 
(wered  those  interrogatories. 

"The  case  they  make  is,  that,  in  November,  1841,  T.  R, 

Keedham  purchased  the  shares  in  question,  and  paid  the 

testator  for  them;  that  he  purchased  them  without  any 

eommunication  with  R.  Needham,  intending  to  do  his  son 

a  benefit  by  the  gift  of  them ;  that  he  informed  his  son  by 
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^  1850.  ^      letter  Dome  time  in  November  of  the  purchase ;  that  the 
Jn  re        gon  in  December  following,  when  on  a  visit  to  him,  stated 
8t.  Gsoiun's    in  strong  terms  that  he  would  have  nothing  to  do  with  the 
nux^  Acui  gij^.^^  jm J  assigned  as  a  reason  his  belief  that  the  Companj 
,      was  in  pecuniary  difficulties ;  and  the  evidence  as  to  subse- 
CAJtm.        qucnt  conduct  or  notice  to  the  son  is,  that  he  did  not  act,  and 
received  no  information,  by  notices  of  calls,  meetings,  or  othei^ 
wise,  of  his  being  in  the  Company's  books  as  a  transferree. 
I  apprehend  that  there  is  nothing  in  this  case  upon  which 
the  law  of  principal  and  agent  can  be  applied ;  the  ques- 
tion is  gift  or  no  gift.    There  must  be  two  parties  to  a  gift, 
donor  and  assenting  donee — "  nolenti  nonJU  donumJ*^    The 
donee  in  this  case  was  dissentient,  in  strong  terms  refusiog 
the  ^ft ;  he  did  nothing  whatever  subsequently  to  adopt 
the  gift  in  terms  or  virtually. 

*^  The  official  managers  now  call  for  my  decision  upon  the 
inclusion  of  the  executor  of  Mr.  Henessey  in  the  list    In- 
stead of  pursuing  the  course  pointed  out  for  vendors  and  pur- 
chasers by  the  18th  section  of  the  deed  of  settlement,  the 
Company  adopted  a  practice  by  transfer  in  the  book  of  the 
Company,  in  which  were  printed  forms,  the  vendor  and  pur* 
chaser  signed  this  form,  the  one  as  transferring  the  other  as 
accepting  shares.    In  the  present  case  the  testator  signed 
the  transfer  in  the  Company's  books  and  received  his  pur- 
chase-money ;  the  Company  accepted  R.  Needham  as  his 
transferree,  and  from  October,  1841,  treated  him  as  the 
shareholder  by  sending  him  letters  and  notices.    At  the  end 
of  about  eight  years,  the  Company,  i,  e.  the  official  managen, 
claim  the  executors  of  the  testator  as  their  partners  and  con- 
tributories.    I  cannot  think  that  they  are  entitled  to  include 
them  in  the  list ;  as  between  the  Company  and  the  testator 
R.  Needham  was  substantially  accepted  as  transferree,  and 
the  partnership  between  the  Company  and  the  testator  was 
put  an  end  to,  according  to  the  intention  and  understanding 
of  both  parties.    T.  R.  Needham,  the  father,  it  may  be  con- 
tended, is  the  proper  person  so  included.     On  the  lost 
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aifrument  I  expressed  my  opinion,  that  I  could  not  make         18^0. 
the  executors  of  Mr.  Henessej,  the  vendor,  pay  the  costs  of        jn  rt 
R.  Needham;  as  between  the  executors  and  the  Company  I    g^  J""    . 
I^ve  no  costs,  because  1  think  both  acted  irregularly.    The  Steam  Pacut 
former  ought  to  have  obtained  the  signature  in  their  book         — L 
of  B.  Needham;  had  they  required  it,  the  present  state  of       ^^^ 
things  would  have  been  prevented;  so  I  think  that  the 
vendor  ought  to  have  seen  that  his  transfer  was  complete. 
I  have  read  over  again  the  affidavit  of  R.  Needham,  I  can- 
not consider  him  in  any  other  light  than  as  a  mere  stranger, 
brought  here,  as  regards  any  conduct  on  his  part,  with- 
out the  least  foundation;  I  do  not  think  there  was  any 
obligation  on  him  to  give  the  Company  notice  that  he  re- 
fused the  shares.     I  must  give  him  costs,  as  between  party 
and  party,  against  the  official  managers. 

J.  W.  F.,  26th  Feb.,  1850." 

Mr.  Bacon  and  Mr.  J.  V,  Prior  in  support  of  the  appeal.  March  2^rd. 
By  permitting  Mr.  Henessey  to  execute  the  transfer  in 
the  book,  the  Company  did  not  relinquish  their  claims 
upon  him.  No  such  relinquishment  could  arise  or  be  im- 
plied until  the  transferree  had  also  executed  the  transfer. 
The  contention  on  the  other  side  must  be,  that  the  officers 
of  the  Company,  by  allowing  Mr.  Henessey  to  sign  the  deed 
in  the  book,  extinguished  sixteen  shares  in  the  Company. 

Mr.  Malins  and  Mr.  Surrage  for  the  respondents. — The 
Company  must  by  their  acts  be  taken  to  have  adopted  Mr. 
Needham  the  son.  If  they  chose  to  do  so,  without  taking 
care  to  have  a  binding  contract  between  themselves  and 
him,  that  was  their  fault.  They  might  have  refused  to 
permit  one  party  to  execute  the  transfer  alone.  As  they 
did  not  think  proper  to  prohibit  tins,  they  cannot,  after  so 
great  a  lapse  of  time,  say  that  tliis  transfer  was  not  valid. 

Mr.  Bacouy  in  reply. 

Cur.  adv.  vult. 


1^  CASES  IN   CIU19G£BT. 

Jf^      The  Vice  Chancellor  :— 

^^  In  this  case  I  consider  the  effect  of  the  evidence  u 

St.  Gborob'8  being  to  shew  that  Mr.  Needham's  son  was   the  pemm 

Co.  of  that  name  mentioned  in  the  instniment  purporting  to 

HsKEssiT'8  ^^  ^^  instrument  of  transfer  to  him  of  the  shares  in  qnes- 

Awili6tk     *^^°'  "^^^  *^^*  ^^  ^*®  *  stranger  to  the  transaction,  did  not 
authorise  it,  has  never  assented  to  it,  and  has  effectually 
disclaimed  and  rejected  it.     Mr.  Needham,  the  father,  u 
not  a  party  to  the  controversy,  and  he  was  a  witness,  not 
a  party,  in  the  IVIaster^s  office.    I  must,  therefore,  for  every 
present  purpose  lay  him  out  of  consideration,  except  as  a 
witness,  and  treat  the  contest  as  being  merely  between  the 
Company  or  the  official  managers  on  the  one  hand,  and  Mr. 
Henessey's  personal  representatives  on  the  other.    Now,  in 
this  contest,  the  first,  if  not  the  only  important,  question 
that  arises,  as  it  appears  to  me,  is  whether  Mr.  Henessey 
is  to  be  considered  as  having  made  or  concurred  with 
Mr.  Needham,   the  father,  in  making  to  the  Company, 
through  their  agent  or  agents,  a  representation  that  Mr. 
Henessey  and  Mr.  Needham,  the  son,  had  contracted  toge- 
ther for  the  purchase  by  the  latter  from  the  former  of  the 
shares  in  dispute;  and  this  question  must,  I  think,  be  an* 
swered  in  the  affirmative;  I  conceive  that  the  agent  of  the 
Company  must,  as  between  the  Company  on  the  one  hand 
and  Mr.  Henessey  and  his  estate  on  the  other,  be  considered 
as  having,  during  all  the  time  of  which  it  is  material  to  take 
notice,  believed,  and  been  entitled  to  believe,  in  the  ac- 
curacy of  that  representation.     I  consider,  therefore,  that 
the  acts  equally,  and  the  inaction,  of  the  Company  during 
the  whole  period  that  it  can,  for  any  present  purpose,  be 
material  to  consider,  must,  with  reference  to  the  disputed 
shares,  be  viewed  as  induced  by  what  was  so  represented 
to  them,  and  therefore  as  not  affecting,  to  the  Company's 
prejudice,  the  question  now  before  the  Court     If,  indeed, 
it  had  been  shewn  that  the  Company,  or  any  agent  of  the 
Company,  had  with  knowledge  or  notice  of  the  disavowal 
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and  dieclaimer  by  Mr.  Needham,   the  son,    acted  in  a        18^0. 
manner  not  fidrly  consistent  with  the  official  manager^s         /„  ^ 
present  contention,  the  case  might  have  stood  in  a  posi-    g    ^^^    . 
tion   importantly  different,  but   no  such  thing  has  been  Steam  Paolbv 

shewn.     So  viewing  the  case,  I  am  unable  to  consider  Mr.         1 

Henesse/s  representatives  as  entitled  to  impute  to  the  Com-  ^■^^ssbt's 
pany,  or  any  agent  of  the  Company,  misconduct  of  any 
kind,  either  in  the  shape  of  negligence  or  default,  or  other- 
wise. And  the  representation  of  fact  which,  as  I  have 
said,  I  think  myself  bound  constructively  and  judicially 
to  ascribe  to  Mr.  Henessey,  having  proved  inaccurate  and 
without  sufficient  foundation,  the  consequence,  as  the  matter 
appears  to  my  mind,  is,  that  the  official  managers  are  en- 
titled to  say  to  Mr.  Henessey's  representatives,  that  Mr. 
Henessey  continued  at  his  death,  for  every  present  pur- 
pose, the  proprietor  and  holder  of  the  shares.  This  case  is 
perhaps  one  of  some  hardship,  nor  is  it,  I  think,  free  from 
difficulty:  circumstances  that  necessarily  have  not  dimi- 
nished the  hesitation  with  which  I  have  concluded  upon 
pronouncing  an  opinion  differing  from  a  judgment  that  I 
respect  and  value  highly.  The  costs  of  both  parties  must 
come  out  of  the  estate,  and  the  case  must  be  referred  back 
to  the  Master  to  review  his  report  as  to  Mr.  Henessey. 


CASB8   Ili    CHAHOBET. 


March  25M.   In  the  Aiatter  of  Tu£  BoBOUGH  OF  St.  MAJtTLSBOHK 

Joint-stock  Banking  C!ompant; 

In  the  Matter  of  Tbu:  Joint-stock  Companies  Winding- 
up  Acts,  1848  &  1849. 

Stanhope's  Case. 

The  deed  of  -L  HIS  was  a  motion  by  way  of  appeal  from  the  decision  of 
TjoiTstock  *^«  ^^*«r  (^-  Kvnd9rsley\  whereby  the  name  of  the  ap- 
B&nkingCom-  peUant,  Colonel  Leicester  Stanhope*  had  been  placed  upon 

pany  contain-      ,      ,.         ^  -i  •         /• 

edastipula-      the  hst  of  contnbutories  of  the  above  Company,  without 

all  otfOB  not     qnaliiication,  in  respect  of  fifty  shares. 

Erthatorwiy       "^^^  nature  of  the  Company,  and  some  of  the  provisioDS 

supplemental    of  its  deed  of  settlement,  are  detailed  in  Davidsoris  com, 
deed  of  settle- 
ment, the  di-    ante,  p.  25. 

aT^BB^?  *        ^^®  provisions  of  the  deed  chiefly  relied  upon  in  the  pre- 

manner  as  to    ggnt  case  were  the  following: — 
promote  the  ^ 

interests  and 

Company :—  "  ^0.  That  in  all  cases  not  provided  for  by  this  or  some 
^^u^*^  supplementary  deed  of  settlement  of  the  said  Company,  it 
did  not  enable  shall  be  lawful  for  the  said  general  directors  to  act  in  such 

the  directors  «         i  i     i        -* 

to  cancel  the  manner  as  may  appear  to  them  best  calculated  to  promote 
jJSriDff  dl       *^®  interest  and  welfare  of  the  said  Company;  and  for  the 

rector,  so  as      better  guidance  of  the  said  general  directors  in  their  ma- 
te exempt  him  ^  .  ^. 
from  respon-     nagement  and  supcnntendence  over  the  property,  aflairs, 

thaV<M»'the  ^^^  concerns  of  the  said  Company,  it  shall  be  lawfiil  for 
Company  be-     them  to  make,  from  time  to  time,  whatever  rules,  bye-laws, 

ing  wound  up  ^  ^  ^  ^  \    '' 

upwards  of       or  provisional  regulations  they  may  think  expedient,  so  as 

such  a  cancel-  the  same  be  not  inconsistent  with,  or  repugnant  to,  any  of 

ttriMdirector  *^^  express  provisions  contained  in  these  presents,  or  to  be 

was  properly  contained  in  any  supplementary  deed  thereto,  or  to  the  fun- 

the  list  of  damental  principles  or  constitution  of  the  said  Company,  as 

con  n  u  nes.  gj^p^-gggiy  established  and  declared  thereby,  and  at  any  time 

or  times  to  alter  or  repeal  aU  or  any  of  the  said  nilea,  bye- 


SlAKHOPK'f 

Casi. 
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laws,  or  proTisional  regulations  so  to  be  made^  and  which         1850. 
shall  not  have  been  established  or  incorporated  into  any         jnre 
supplementary  deed  of  settlement  of  the  said  Company,  but    ^^J^j^^^ 
so,  nevertheless,  that  two-thirds  of  the  general  directors  at  stock  Bakkuio 
least  shall  concur  in  every  such  repeal,  alteration,  or  varia- 
tion.** 

^^91.  That  it  shall  be  lawful  for  the  general  directors  of 
the  said  Company  for  the  time  being,  but  with  the  consent 
of  some  general  meeting  of  the  proprietors,  to  make  any  new 
orders,  rules,  laws,  regulations,  or  provisions  for  the  better 
management  of  the  said  Company  and  the  business  there- 
of and  to  amend,  alter,  repeal,  or  make  void  all  or  any  of 
the  dauses  and  articles  contained  in  these  presents,  or  to 
be  contained  in  any  future  deed  or  deeds  relating  to  or  re- 
gulating the  a&irs  of  the  said  Company ;  provided  that  no 
order,  rule,  law,  regulation,  provision,  matter  or  thing,  shall 
be  made,  done,  or  entered  into,  releasing  or  tending  to  re- 
lease any  proprietor  from  his  or  her  liability  to  the  said 
Company,  or  affecting  the  interests  of  the  proprietors  in  the 
profits  thereof,  or  repealing  or  altering  the  provision  in  these 
presents  contained  for  the  dissolution  of  the  said  copartner- 
ship, and  provided  also  that  no  resolution  of  any  general 
meeting  of  proprietors  consenting  to  the  alteration  or  repeal 
of  any  clause  or  article  contained  in  these  presents  or  in 
any  supplementary  deed  thereto,  shall  be  valid  or  effectual, 
unless  notice  in  writing  of  an  intention  by  the  general  di- 
rectors to  propose  such  alteration  or  repeal  shall  be  sent  to 
the  proprietors  of  the  said  Company  (in  the  way  hereinafler 
provided  for  in  the  case  of  notice  to  the  proprietors),  at 
least  one  calendar  month  previous  to  the  meeting  at  which 
such  alteration  or  repeal  is  intended  to  be  proposed;  and 
unless,  also,  a  resolution,  approving  of  every  such  altera- 
tion and  repeal,  be  not  only  passed  at  such  general  meeting, 
but  be  confirmed  at  a  subsequent  extraordinary  general 
meeting.  Notice  in  writing,  expressing  the  object  and  pur- 
pose of  such  extraordinary  meeting  shall  be  sent  to  the 
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1850.        proprietors  at  least  ten  days  previous  to  the  day  to  be  i^ 
In  re        pointed  for  the  holding  of  such  extraordinary  general  meet- 

St.  Martlb-     •       w 
BOKE  Joint-  o' 

0VOOK  Bankiko 

Co.  The  appellant  was  one  of  the  directors  named  in  the  deed 

Staithopb's     ^^  settlement,  and  executed  the  deed  in  respect  of  fifty  shares 
Came,         which  stood  in  his  name. 

In  April,  1838,  a  discussion  arose  at  the  Board  of  Direc- 
tors, in  the  coiurse  of  which  the  appellant  and  another  di- 
rector protested  against  a  system  of  re-discounting  biDfl 
which  had  been  adopted ;  and  the  majority  of  the  Board 
disagreeing  with  them  on  this  point,  the  appellant  commu- 
nicated to  the  directors  his  wish  to  retire  from  the  direc- 
tion and  proprietorship. 

At  a  meeting  of  the  directors  held  on  the  9th  of  May, 
1838,  the  following  entry  in  the  Minute  Book  was  made:— 

*'  Terms  of  Colonel  Stanhope's  retirement  from  the  direc- 
tion:— 

"  Colonel  Stanhope's  shares  to  be  taken  at  par,  with  diTi- 
dend  to  day  of  transfer,  if  realised.  Belease  and  indemnitj 
may  be  arranged  by  the  solicitors  of  the  parties,  and  his  pro- 
portion of  attendance  fees  to  be  paid  up  to  the  time  of  his 
retirement,  when  the  same  shall  have  been  voted. 

{Siffned)y  "  Francis  Charles  Knowles,  Chairman." 

The  following  entry  was  made  in  Colonel  Stanhope's  a^ 
count  in  the  Stock  Account  Ledger: — 

"Dr.  1838,  May  19th,  Stock  for  amount  cawceflW fifty 
shares,  550/1" 

A  new  director  was  appointed  in  the  place  of  the  ap- 
pellant, but  it  did  not  appear  that  his  shares  were  ever 
re-issued. 

On  the  11th  June,  1849,  the  Master,  after  argument,  ex- 
cluded Colonel  Stanhope's  name  from  the  list.  On  a  re- 
hearing, after  the  decision  of  the  Lard  Chancellor  in  Morgwdt 
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ease  (a),  the  Master,  on  the  1 5th  February,  1850,  restored         1850. 
the  appellant's  name.  jn  re 

St.  Mart  LI- 

The  Master  said,  that  the  matter  stood  thus:— Colonel     bonb  Joimt 

^  8T00K  BANKIVa 

Stanhope  had  executed  the  deed  for  fifty  shares,  and  there-  Co. 

fore  he  and  all  the  other  parties  who  executed  the  deed  im-     Stanhopi's 
der  their  hand  and  seal  bound  themselves  together  as  a  ^^ 

partnership  and  co-shareholders  in  the  concern.  Then  came 
the  question  whether  the  act  done  by  Colonel  Stanhope  and 
his  co-directors  could  operate  as  dissolving  that  contract, 
which  was  made  under  the  hand  and  seal  of  Colonel  Stanhope 
and  the  other  parties.  Of  coiu^e,  if  there  were  in  the  deed  a 
8n£5cient  authority  given  by  the  Company  to  the  directors 
to  do  that,  it  would  be  good.  Therefore  the  question  was, 
whether  the  deed  gave  them  authority  to  do  it,  because  the 
doctrine  of  acquiescence  could  not  be  held  to  apply,  having 
regard  to  the  decision  in  Margaris  case.  With  regard  to 
the  "cancellation"  of  shares  specifically,  there  appeared  to 
be  nothing  whatever  in  the  deed.  There  was  a  clause  relat- 
ing to  the  forfeiture  of  shares,  but  that  was  only  for  non- 
payment of  calls.  This  was,  however,  not  a  proceeding  for 
non-payment  of  calls.  Here  the  directors,  honafide^  (as  far 
as  it  appeared),  disagreeing  in  their  view  of  a  certain  course 
of  management  in  re-discounting  or  some  matter  of  that  kind, 
agreed  that,  rather  than  have  that  disunion  which  would 
be  very  detrimental  to  the  bank,  Colonel  Stanhope  and  Mr. 
Serrell  should  not  only  cease  to  be  directors  but  to  be 
shareholders,  and  should  be  paid  out  in  fact.  There  was 
no  clause  in  the  deed  authorising  such  a  transaction.  The 
clause  in  the  deed  chiefly  relied  on  was  the  90th  clause, 
that  in  all  cases  not  provided  for  by  the  deed  or  some  sup- 
plemental deed  of  settlement  of  the  said  Company,  it  should 
be  lawfid  for  the  general  directors  to  act  in  such  manner  as 
might  appear  to  them  best  calculated  to  j)romote  the 
interests  and  welfare  of  the  Company.  That  clause  con- 
ferred a  general  power  upon  them,  whenever  there  was  a 

(a)  1  H.  &  T.  320;  1  Mac.  &  O.  225 ;  1  De  G.  &  S.  774. 
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1850.        case  not  provided  for,  to  act  in  such  manner  as  might 

In  re        appear  to  them  best  calculated  to  promote  the  inter- 

TOR^JonrT^    ^^  *^^  welfiure  of  the  Company.     Now  the  present  case 

OTocK  Bakkiho  ^as  certainly  not  provided  for  by  the  deed;  and  if  the  90th 

V/O. 

clause  stood  alone,  it  might  be  a  question,  whether  it  wouU 

Casi.*      ^^  suflScient  to  justify  the  directors  in  actually  dissolving 
the  contract  which  had  been  made  under  hand  and  seal 
between  Colonel  Stanhope  and  the  other  parties  in  the 
concern.     The  Master  thought  it  would  be  a  strong  con- 
clusion to  say  that  it  could.    In  Taylor  v.  Hugfies  (a)  there 
was  a  dictum  no  doubt  of  Sir  E.  Sugden  which  tended  to 
support  such  a  view.     Whether  in  that  case  the  party  had 
actually  executed  the  deed  did  not  distinctly  appear.    As 
far  as  the  dictum  went,  no  doubt  it  was  an  authority  which 
went  to  shew,  in  Sir  E.  SugderCs  opinion,  that  the  directon 
would  have  power  to  do  it.    But  there  was  in  this  case  what 
did  not  occur  in  Taylor  v.  Hughes^  or,  as  it  appeared,  in  any 
of  the  cases  that  bore  on  this  question,  \nz.  a  clause  (theOlst) 
which  gave  power  to  the  general  directors  with  the  consent 
of  a  general  meeting  to  do  certain  acts,  so  as  to  bind  the 
Company  at  large,  although  not  present  at  that  meetings 
provided  that  no  order,  rule,  law,  regulation,  proviaan^ 
matter  or  thing  should  be  made,  done,  or  entered  into,  re- 
leasing or  tending  to  release  any  proprietor  from  his  or  her 
liability  to  the  Company.    Suppose  a  general  meeting  had 
been  convened  of  the  directors  and  of  the  proprietors  at 
large,  to  which  meeting  it  had  been  proposed  that  this  act 
should  be  done  of  discharging  Colonel  Stanhope,  and  dis- 
solving the  partnership  contract  between  him  and  the  rest 
of  the  Company,  could  that  meeting  have  done  it  in  the 
face  of  this  proviso  ?    It  appeared  impossible  even  for  sach 
a  meeting  of  the  proprietors  at  large  in  conjunction  with 
the  general  directors  to  do  so.     If  they  could  not  do  it,  it 
could  hardly  be  supposed  that  the  90th  clause  of  the  deed 
could  be  so  constnied  as  to  ^ve  the  directors,  without  a 
general  meeting,  a  larger  power  than  was  given  to  the  & 

(rr)  2  J.  &  L.  53. 
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rectors  with  the  concurrence  of  a  general  meeting  of  the  1850. 
proprietors.  It  would  require  a  most  explicit  and  distinct  /^  ^^ 
enunciation  of  such  an  intention  to  justify  any  one  in  com-    ®''  Marti* 

'*  J  J  BOKB  J 0I5T- 

mg  to  the  conclusion  that  such  was  the  true  construe-  arooKBAKKiro 

tion  of  the  deed.     Rejecting,  therefore,  the  notion  of  ac-         L 

quiescence   arising  from  the  entry  in  the  books,  and  no     ^'^nSnT*'* 
doubt  made  perfectly  bona  Jidcj  and  not  challenged,  the 
Master  felt  bound  to  come  to  this  conclusion  (although  re- 
luctantly), that  Colonel  Stanhope  must  be  placed  on  the 
list  as  a  shareholder  for  his  fifty  shares.     The  Master  also 
obeerred^that  there  was  another  argument,  which,  although 
not  by  any  means  conclusiye,  had  some  degree  of  weight. 
Cdionel  Stanhope  and  Mr.  Serrell  had  strongly  objected  to 
a  particular  course  of  management.     The  effect  of  their 
going  out  of  this  concern  was  to  leave  the  business  of  the 
Company  at  lai^e  under  a  course  of  management  of  which 
they  entirely  disapproved,  and  which  they  thought  very 
detrimentaL     Now,  it  might  be  asked  what  right  had  they, 
being  directors,  instead  of  bringing  the  matter  before  a 
general  meeting  of  proprietors  (where  it  might  be  decided 
whether  this  was  a  proper  and  beneficial  course  of  manage- 
ment or  not,  and  when  it  might  have  been  corrected  if  it 
was  thought  wrong,)  to  make  this  arrangement  with  their 
oo-directors,  in  consequence  of  something  of  which  they 
ao  much  disapproved,  as  not  to  think  it  safe  for  themselves 
to  remain  proprietors.     Without  saying  that  this  was  a 
conduaive  reason,  it  afforded  rather  a  strong  argument 
which  might  be  used  in  conjunction  with  the  precise  lan- 
guage of  the  deed  of  settlement  itself,  as  a  reason  why  it 
would  not  be  just  to  discharge  Colonel  Stanhope.      There 
was  also  this  to  be  observed :  suppose  this  could   operate 
as  a  dissolution  of  a  contract  between  the  parties,  it  could 
not  operate  retrospectively.     If  it  was  operative,  it  could 
only  operate  from  the  time  when  it  was  done,  and  it  was 
difficult  to  see  how  they  could  discharge  him  from  liability, 
at  least  up  to  that  time. 
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1850.  Mr.  Matins  and  Mr.  Smithffote  in  support  of  the  appeaL 

j^f^        — ^The   case  is  governed  by  the  authority  of  Taylor  v. 
Bt.  Martli-    Hughes  (a),  and  the  only  circumstance  by  which  the  Master 
0TOOK  BAnnro  thought  the  cases  distinguishable  was  that  of  the  deed  m 
— 1         this  case  containing  a  proviso  (in  the  91st  article),  that 
c2nt*'     ^^  order,  rule,  or  provision  should  be  made  at  a  general 
meeting,  under  the  previous  part  of  the  article,  releasing  (ff 
tending  to  release  any  proprietor  from  his  liability,  or  af- 
fecting the  interests  of  the  proprietors  in  the  profits.    It  is 
clear,  however,  that  this  proviso  is  merely  a  qualification 
of  the  previous  part  of  the  clause  which  enables  meetings 
of  proprietors  to  make  new  general  rules  for  the  govern- 
ment of  the  Company,  and  was  not  intended   to  apply 
to  the  exercise  by  the  directors  of  the  functions  and  duties 
entrusted  to  them  in  particular  cases  by  other  parts  of  the 
deed.     If  it  were  construed  in  the  latter  sense,  it  would 
contradict  many  other  parts  of  the  instrument,  for  it  can- 
not be  doubted  that  the  exercise  of  many  of  the  powen 
expressly  conferred  upon  the  directors,  would  tend  to  re- 
lease proprietors  fi*om  their  liability,  and  to  affect  their 
interests  in  the  profits.     The  very  act  of  transferring  pro- 
prietors' shares,  under  the  express  provisions  of  the  deed, 
would,  of  course,  release  these  proprietors. 

Confining,  therefore,  the  restriction  in  the  91st  section  to 
its  proper  application,  the  case  is  completely  governed  bj 
Taylor  v.  Hughes  (a),  and  is,  indeed,  a  much  stronger  case, 
because  there  is  in  the  deed  in  this  case  the  provision  of  the 
90th  section,  empowering  the  directors  generally  to  act  in 
such  manner  as  may  appear  to  them  best  calculated  to 
promote  the  welfiure  and  interests  of  the  Company. 

Mr.  Uoyif  and  Mr.  Hethermgtonj  for  the  oflScial  manager, 
were  not  called  upon. 

(a)  2  J.  &  L.  25. 
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Stanhopb's 
Casb. 


The  ViCB-Ch ANCELLOB : —  1 850. 

This  seems  a  hard  case  if  the  transaction  was  (as  the         In  re 
counsel  have  admitted  it  to  have  been)  fairly  intended.     bonbJoint- 
Far  be  it  from  me  to  say,  or  to  suggest,  that  the  admission  ^"^*  oo  """^ 
was  hastily  made,  or  to  say  or  suggest  that  the  transaction 
was  unfairly  intended. 

Still,  assuming  its  fairness  in  point  of  intention,  it  is  im- 
possible for  me  to  disturb  the  conclusion  at  which  the  Mas- 
ter has  arrived,  for  I  think  it  accurate.  In  my  judgment  the 
transaction  was  beyond  the  powers  conferred  on  the  di- 
rectors by  the  90th  clause  of  the  deed.  It  is,  therefore, 
unnecessary  to  give  an  opinion  upon  the  construction  of 
the  9Ist  clause.  I  should  have  possibly  come  to  the  same 
conclusion  if  Colonel  Stanhope  had  not  been  a  director; 
but  as  he  was  a  director,  I  arrive  at  it  with  less  difficulty. 

I  cannot  overrule  the  decision  of  the  Master;  but  as 
the  Master  had  previously  formed  a  different  opinion  from 
that  on  which  he  ultimately  acted  I  do  not  tliink  it  a  case 
for  costs. 


In  the  Matter  of  The  Direct  Exeteh,  Plymouth,  and    March  25M. 
Devonport  Railway  Company  ; 


AND 


In  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  AcT8,  1848  &  1849. 

Roberts'  Case. 

X  HIS  was  a  motion,  by  way  of  appeal  from  the  decision   a  peraon  who, 
of  the  Master,  that  the  name  of  the  ai>pellant,  Mr.  Roberts,  t^^^i^eome  a 

mi£:ht  be  removed  from  the  lit*t  of  contributories.  member  of  a 

*^  provisional 

committee  of  a  provisionally  rcgiHtcred  Railway  Company,  consented  by  a  letter  ^iib  a 
jKKitHcript,  to  the  effect  that  the  acceptance  muRt  be  taken  subject  to  his  approval  of  the 
plane,  and  that  he  should  l>e  held  free  from  all  lial)ility.  He  afterwards  attended  a  meeting 
at  which  the  managing  committee  was  appointed  :  —HeM,  that  the  qualification  contained 
in  the  postscript  was  an  integrral  part  of  the  acceptance,  and  that  be  was  not  liable  to  be 
placed  on  the  list  of  contributurics. 


VOJLr.     III. 


D.  G.  S. 
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1850.  Mr.  Roberts  had,  in  September,  1845,  received  a  lettCT 

ja  re  fi'om  Mr.  Floud,  a  solicitor,  requesting  him  to  become  a 

^tek'^lt-  niember  of  the  provisional  conmiittee  of  the  above  Com- 

MouTH,  AicD  pany,  which  was  provisionally  registered.     The  appdlaot, 

Railway  Co.  in  reply,  sent  the  following  letter: — 


RoBKBTs*  Case. 


"  Direct  Exeter,  Plymouth,  and  Devonport  Railway. 

^^Dear  Sir, — ^Being  the  owner  of  a  set  of  miUs  and  land 
in  the  parish  of  Bridford,  on  the  banks  of  the  Teign,  near 
which  I  presume  the  above  railway  is  intended  to  come,  I 
beg  to  inform  you,  in  reply  to  your  note^  that  you  may  con- 
fidently reckon  on  my  support ;  in  proof  of  which  you  may, 
should  you  think  proper,  place  my  name  on  the  provisional 
committee  of  the  above  proposed  railway. 

"  I  am,  yours  truly, 

"E.  H.  Roberts. 

"  This  must  be  taken,  subject  to  my  approval  of  tbc 
plans  and  course  of  the  line  when  definitely  fixed  apon, 
and  80  that  I  shall  be  held  free  from  all  liabilities." 

Mr.  Roberts  was  thereupon  advertised  as  a  proviBionJ 
committee-man,  and  on  the  4th  and  7th  of  October  he  at- 
tended meetings  of  the  provisional  committee.  At  the 
hitter  of  these  meetings  a  managing  committee  was  ap- 
[)0inted,  but  Mr.  Roberts  left  the  meeting  before  any  resth 
Intion  was  passed. 

Mr.  T,  If.  Terrelly  in  support  of  the  motion,  contended 
that  Mr.  Roberts  had  inciured  no  liability. 

Mr.  Russell  and  Mr.  Roxburgh^  for  the  official  manager.-^ 
The  appellant  accepted  the  office  of  provisional  committee- 
man, and  by  his  attendance  at  the  meeting  sununoned  for 
the  appointment  of  a  managing  committee,  he  concurred i& 
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tliat  appointment,  and  authorised  that  committee  to  do  all        1850. 
necessary  acts  for  furthering  the  project.    Consequently  he         /„  ^^ 
was  bound  to  contribute,  equally  with  the  other  persons  who    J*^'  Dimot 
had  set  the  scheme  on  foot,  to  the  payment  of  the  expenses     mouth,  a»d 
incurred  under  the  authority  given.    The  postscript  cannot    Railway  Co; 
make  any  difference,  for  those  who  were  induced  to  become  Kobebm^Cact. 
members  of  the  Company,  by  seeing  the  appellant's  name 
adyertised,  would  know  nothing  of  the  postscript;  and,  in- 
deed, the  postscript  seeks  to  annex  to  the  acceptance  a  con- 
dition inconsbtent  with  it.   Suppose  every  provisional  com- 
mittee-man had  written  such  a  postscript,  would  it  exclude 
all  contribution  ? 

The  Vice-Chancellor  : — 

With  deference  to  the  Master,  I  do  not,  in  this  particular 
case,  arrive  at  the  conclusion  at  which  he  has  arrived.  Mr. 
Roberts  may  or  may  not  be  liable  to  creditors  of  the  Com- 
pany, to  creditors  of  the  directors,  or  to  creditors  of  the 
committee,  or  to  some  of  the  committee.  That  I  do  not 
consider  to  be  a  question  before  me. 

Again,  it  is  not  necessary  for  me  to  say  what  I  should 
have  thought  of  the  case  if  the  postscript  to  the  letter  of 
the  22nd  September  had  not  been  written;  but  the  post- 
script was  written.  That  postscript  I  consider  an  integral 
and  original  part  of  the  contract,  by  which  and  under 
which  Mr.  Roberts  was  associated  with  the  persons  with 
whom  he  was  associated  in  this  matter,  and  it  it  is  in  these 
terms:     [His  Honour  read  it.] 

I  am  of  opinion  that  the  true  construction  of  those 
words  was,  that  as  between  themselves — as  between  him  and 
the  persons  with  whom  he  was  to  be  associated,  there  was 
to  be  no  liability  on  his  part. 

It  is  said,  however,  that  he  may  have  ineffectually  en- 
deavoured to  make  such  a  stipulation,  and  that  the  contract, 
though  intended  by  him  to  be  conditional,  may,  in  its  ef- 

r2 
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1850.        feet,  have  been  in  law  or  equity  absolute.    That  is  not  my 
In  r^        opinion  in  this  case.     I  think  that  the  stipulation  was  in- 
Emtir^lt-   corporated  into  the  contract  from  the  beginning,  and  must 
MOUTH,  AHD     fcc  considcrcd  as  having  accompanied  it  throughout.  There 
Railway  Co.    can  be  no  doubt  that  cases  of  difficulty  may  arise.    One 
RoBnxB'CAn.  which  had  crossed  my  mind  was  suggested  by  Mr.  Russdl, 
namely,  the  case  of  every  provisional  committee-man  having 
joined  under  a  similar  reservation  as  to  the  absence  of  lia- 
bility and  an  action  brought  against  alL    In  such  a  case 
possibly  there  would  be  some  contribution  among  them  all 
in  respect  of  that  demand,  although  each  had  contracted  to 
exclude  any  liability.    No  such  case,  however,  is  before  me. 
I  think  it  right,  upon  the  materials  before  the  Court,  not 
to  retain  the  name  of  this  gentleman  on  the  list,  carefbllj 
confining  my  determination  to  the  particular  circumstances 
of  this  individual  case.     The  costs  of  all  parties  must  be 
paid  out  of  the  estate  (a). 

(a)  TiuB  decision  was  affirmed :  see  2  Mac.  &  6.  192. 


March  25th.   In  the  Matter  of  The  London  and  Dublin  Approxi- 
mation Railway  Company; 

ANP 

In  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  Acts,  1848  &  1849. 

The  affidavit  X  HIS  was  a  petition  to  have  the  above  Company,  whi(4 
petition  to  was  provisionally  registered,  wound  up  under  the  provisions 
C^mpS/un.    ^f  ^^^  Winding-up  Acts.     The  affidavit  of  service  of  the 

der  tneWind- 

ing-up  Acts  must  btatc  or  shew  that  the  person  on  whom  it  has  been  served  is  a  member, 
officer,  or  servant  of  the  Company :  and  it  is  not  sufficient  to  state  that  he  is  a  member  of 
the  provisional  committee. 
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petition  stated,  that  it  had  been  served  on  a  member  of  the        18M« 
provisional  committee  named  in  the  affidavit.  in  re 

Thi  Lovdom 
AMD  DuBum 

Mr.  Bacon  supported  the  petition.  Approxima- 

^^  *^  TioH  Railway 

Co. 

Mr.  GoodevCj  for  the  provisional  committee-man  who  had 
been  served,  contended  that  the  service  had  not  been  made 
upon  a  member,  officer,  or  servant  of  the  Company,  or 
otherwise  according  to  the  terms  of  the  Act.  The  respond- 
eat had  made  an  affidavit,  stating  that  he  merely  attended 
a  meeting  of  the  provisional  conmiittee,  and  proposed  a 
dnector. 

Mr.  Bacan^  in  reply,  contended  that  these  acts  were 
nfficient  to  shew  that  the  respondent  was  an  officer  of  the 
Company. 

The  Yice-Chancellob  said,  he  could  make  no  order, 
unless  the  affidavit  of  service  stated  that  the  person  on 
whom  the  petition  was  served  was  *^  a  member,  officer,  or 
servant  of  the  Company." 

No  order  made. 
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18f50. 


April  26(h, 


In  the  Matter  of  The  Vale  of  Neath  Brewery 

Company. 


AND 


The  deed  of 
setttlement  of 
a  Company 
prescribed  cer- 
tain prelimi- 
naries, which 
were  to  be  ob- 
senred  for  the 
purpose  of 
making  the 
husband  of  a 
female  share- 
holder a  pro- 
prietor in  the 
Company : — 
Held,  that  a 
husband  who 
had  not  com- 
plied with 
these  require- 
ments, was 
liable  in  re- 
spect of  losses 
incurred  dur- 
ing the  cover- 
ture, but  not 
liable  in  re- 
spect of  any 
incurred  be- 
fore the  incep- 
tion or  after 
the  determina- 
tion of  the  co- 
verture, not- 
withstanding 
expressions 
used  by  him, 
in  correspond- 
ing with  the 
secretary  of 
the  Company, 
alluding  to 
the  sluures 
as  his. 


In  the  Matter  of  The  Joint  Stock  Companies'  Wind- 
ing-up Acts,  1848  &  1849, 
Kluht's  Case. 

X  HIS  was  a  motion,  by  way  of  appeal  fix)m  the  decUon 
of  the  Master  placing  the  appellant  upon  the  list  of  contri- 
butories  to  the  above  Company,  as  a  contributory  in  right 
of  his  deceased  wife,  in  respect  of  seven  shares  without 
qualification. 

In  December,  1841,  which  was  before  the  marriage  of 
the  appellant,  five  of  the  shares  had  been  transferred  to  Ws 
wife,  then  Miss  Mary  Cadby  Keene.  In  February,  1842, 
two  more  shares  were  allotted  to  her. 

In  November,  1842,  the  marriage  took  place. 

The  material  clauses  in  the  deed  of  settlement  of  the 
Company  are  set  out  in  WJMs  cascy  ante,  p.  1 58. 

During  the  coverture  a  printed  statement,  the  eftect  of 
which  is  set  out  m  Morgans  case^  ante.  Vol.  1,  p.  765,  was  sent 
to  Mr.  Kluht,  and  he  retiuned  the  following  answer  to  the 
Secretary  of  the  Company. 

"Twickenham,  May  24th,  1844. 
"  Sir, — I  write  to  acknowledge  the  receipt  of  the  cir- 
cular containing  the  resolution  of  the  proprietors  of  the 
Vale  of  Neath  Brewery,  passed  on  Wednesday  the  10th 
ultimo,  and  to  state  that,  whilst  I  cannot  but  approve  of 
the  plan  proposed,  which,  under  existing  circumstances,  ap- 
pears both  necessary  and  desirable,  I  regret  that  it  is  en- 
tirely out  of  my  power  to  contribute  my  share  of  the  loan. 
With  a  limited  income,  however,  which  the  failure  of  ex- 
pectations from  the  Brewery  has  lessened,  it  would  be  ut- 
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terly  impossible  for  me  to  do  so.     With  every  wish  that  1850. 

the  present  arrangement  may  prove  successful,  /n  re 

1  remain,  bir,  ^^  ^^^^ 

Your  obedient  senant,  Brewery  Co. 

^*  William  Lowther,  Esq.                      B.  H.  Kluht."  Kluht's  Casb. 

Mr.  William  Keene,  the  brother  of  Mrs.  Kluht,  who  was 
himself  a  shareholder  in  the  Company,  advanced  330t, 
in  pursuance  of  the  resolutions  of  the  10th  of  April,  1844, 
(see  MorgarCs  case^  ante.  Vol.  1,  p.  754),  in  respect  of  his 
own  shares,  and  70/.  in  respect  of  Mr.  Kluht's.  lie  gave  his 
acceptance  for  400t,  the  aggregate  amount  of  these  sums. 

Upon  the  bill  becoming  due  it  was  renewed,  and  ulti- 
mately returned  to  Mr.  Keene,  on  payment  of  330/.  only 
in  respect  of  his  own  shares. 

Afler  the  bill  became  due,  Mr.  Lowther,  the  Secretary^ 
applied  to  Mr.  Kluht  respecting  the  portion  of  the  amount 
secured  by  it,  which  was  payable  in  respect  of  Mrs.  Kluht's 
shares. 

Mr.  Kluht  replied  as  follows  : — 

^'  Wall  Cottage,  Twickenham, 
"September  16,  1844. 

"  Dear  Sir — In  reply  to  yours  of  the  11th  instant,  I  can 
only  say  that  the  Company  holds  the  acceptance  of  the 
Rev.  Wm.  Keene,  of  Bath,  for  our  amount,  and  that  we 
have  not  the  power  at  present  to  advance  the  sum,  or  the 
prospect  of  being  able  to  take  up  such  a  bill. 

*^  As,  therefore,  we  are  unable  to  meet  the  proposition, 
we  trust  the  directors  will  not  deem  it  right  to  enforce  a 
forfeiture  of  shares,  when  inability  is  the  only  cause  of 
non-compliance. 

"  I  have  written  to  Mr.  Keene,  who  has  taken  steps  to 
lay  the  matter  before  Mr.  Buckland. 

I  remain,  dear  Sir,  yom's  truly, 

«<  W.  Lowther,  Esq.  B.  H.  Kluht." 
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1850.  In  March,  1845,  Mrs.  Kluht  died,  leaving  her  husband 

In  re         Surviving. 

OF  Nkath  ^'  ^^*  never  signed  the  Company's  deed,  or  received 

Bbswkbt  Co.   any  dividend.     He  once  accepted  a  bill  for  lOOt  for  the 

Kluht's  Cass,  accommodation  of  the  Company;  which  the  Company  pud 

and  returned  to  him.    He  acknowledged  the  return  by  the 
following  letter : — 

"  Twickenham,  November  25th>  1845. 

"  Dear  Sir, — I  beg  to  acknowledge  the  receipt  of  my 
cancelled  acceptance  with  many  thanks ;  perhaps,  at  your 
leisure,  you  will  be  kind  enough  to  inform  me  what  has  been 
done  with  my  shares  since  the  new  arrangement  of  the 
Brewery.  I  am,  dear  Sir,  yours  truly, 

*^  To  W.  Lowther,  Esq.  B.  H.  Kxuht." 

Mr.  Bacon  and  Mr.  Rogers  for  the  appellant. — ^The  ap- 
pellant ought  not  to  be  on  the  list  of  contributories  at  all 
After  a  wife's  death,  her  husband  is  not  liable  for  debts  in- 
curred before  the  coverture.  The  law  is  thus  laid  down  in 
Roll's  Abridgement  (a) : — "  Si  une  feme  soit  en  dette  J 
auter  et  prist  baron  et  morust,  le  baron  ne  serra  chaig^  en 
dette,  pur  ceo  apres  mort  de  la  feme."  They  also  dted 
Heard  y,  Stamford  {b). 

Mr.  Russell  and  Mr.  T.  H.  Terrell  for  the  official  mana- 
ger.— The  authorities  cited  do  not  apply  to  debts  con- 
tracted during  the  coverture.  Now,  it  appears  that  during 
the  coverture  several  losses  arose.  In  respect  of  these,  at 
all  events,  the  appellant  must  be  held  liable.  But  his  lia- 
bility is  not  merely  of  this  limited  character,  because  the 
deed  of  settlement  provides  means  (c)  by  which  husbands 
of  female  shareholders  may  relieve  themselves  from  liability. 
The  appellant  never  resorted  to  these  means,  and  he  muflt, 
therefore,  be  taken  to  have  accepted  the  shares.    Moreo?cr, 

(a)  Page  351.         (Jb)  3  P.  Wms.  409.         (c)  See  ante,  p.  159. 


Kluht's  Casb. 
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the  expressions  used  by  him,  in  his  letters  to  the  Secretary,  1850. 
clearly  amount  to  an  adoption  of  the  shares,  and  preclude  in  re 
him  from  repudiating  liability  in  respect  of  them.  Jp"  NeAb? 

Brewbkt  Co. 
Mr.  Bacon  in  reply. — The  only  debt  or  obligation  was 

that  incurred  by  Mrs.  Kluht  in  taking  the  shares  pre- 

i^nously  to  the  marriage. 

[The  Vice-Chancellor. — Suppose  that  two  women  kept 
a  shop  and  carried  on  business  in  partnership,  and  one  mar- 
ried and  the  business  continued:  would  not  the  husband 
be  liable  to  the  other  partner  for  his  wife's  share  of  the 
losses  during  the  coverture  ?] 

ib.  Bacon. — The  present  case  differs  frt>m  that  suggested, 
in  the  circumstance  that  the  deed  of  settlement  prescribes 
certain  forms  as  necessary  preliminaries  to  the  husbands  of 
female  shareholders  becoming  themselves  members  of  the 
Company. 

The  Vice-Chakcellor  : — 

There  must  be  a  declaration  that  the  appellant  is  not 
chargeable  in  respect  of  losses  that  arose  previously  to  the  co- 
verture or  after  its  determination;  and  with  this  declaration 
the  matter  must  be  referred  back  to  the  Master.  I  think 
that  for  losses  during  the  coverture  the  appellant  is  liable, 
although  not  admitted  as  a  proprietor  in  conformity  with 
the  rules.  I  have,  under  these  acts,  sometimes  given  costs 
to  a  successfrd  appellant,  but  I  do  not  think  this  a  case  for 
giving  costs. 

By  the  order  it  was  declared,  that  Mr.  Kluht 
was  not  liable  as  a  contribut(xy  in  respect 
of  any  shares  in  the  Company  to  which  he 
might  be  or  has  been  entitled  in  right  of 
his  wife^  so  &r  as  related  to  the  debts, 
losses,  or  liabilities  of  the  Company,  aris- 
ing  or  incurred  before  or  after  the  coverture 
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1850.  between  Mr.  Kluht  and  his  late  wife ;  and 

/„  y^  it  was  referred  back  to  the  Master,  gene- 

"^^ V  ^t"  "^^j  ^  review  his  certificate ;  and  the  costa 

BuwBBT  Co.  of  the  official  manager  were  ordered  to  be 

Kluht'8  Casb.  paid  out  of  the  estate. 


May  2nd.     In  the  Matter  of  The  Direct  Exeter,  Plymouth,  and 

Devonport  Railway  Company  ; 

Ain> 

In  the  Matter  of  The  Joint  Stock  Companies  Winding- 
up  Acts,  1848  &  1849. 

Db.  Wm.  Hall's  Case. 

The  f^pellant  \_  HE  Master,  in  settling  the  list  of  contributories  to  the 

a  meeting  of  above  Company,  placed  the  name  of  Dr.  William  Hall  up- 

^^J^^  on  it  as  a  contributory. 

•  proji8^"^y       Dr.  Hall,  by  his  affidavit,  stated  that  as  he  was  waUdng  in 

Railway  Com-  the  High-street  of  Exeter,  m  the  afternoon  of  the  7th  of  Oc- 

nopart^in  its  tober,  1845,  he  was  met  by  Mr.  Floud,  the  solicitor  to  the 

proceedings,  Company,  who  invited  him  to  attend  a  meeting  of  the  pro- 

deeired  that  his  visional  committee  then  about  to  be  held  at  Mr.  Floud's  of- 

name  might  .  o       y      t*  * 

not  be  inserted  nee,  for  the  purpose  of  concertmg  measures  for  the  formation 

£e  Company.  ^^^^^  Company,  Mr.  Floud  assuring  him  that  he  would  incur 

Aftenrards,  ^q  liability  by  attending  the  meeting;  that  he  accordingly 

ofhis  name  proceeded  to  the  office  of  Mr.  Floud,  and  was  present  at  the 

up^Se^  meeting,  in  which,  however,  he  took  no  part;  that  he  was 

Com"  ^^  ^^  disgusted  with  the  proceedings,  and  that  he  left  the  meeting 

in  order  that  before  any  business  was  transacted;  and  that,  before  he  left 

sued  for  its  the  house  in  which  the  meeting  was  held,  he  went  into  the 

^de^Jro^t  office  of  Mr.Floud's  clerk,  and  told  a  young  man  there, 

two  sums  of 

15J.  and  502.  demanded  from  him  to  the  credit  of  the  Company,  as  his  prt>portion  of  certain 
contributions  required  from  all  the  members  of  the  provisional  committee : — Hdd,  tiiftft 
the  appellant  was  not  a  contributory  to  the  Company  under  the  Winding-up  Acts. 

It  is  not  of  necessity  to  disbelieve  or  to  attribute  error  to  an  affidavit,  because  the  d^ 
nent  is  interested,  and  because  a  witness  not  interested  deposes  in  a  different  manner;  i^ 
the  Court,  believing  the  whole  of  the  affidavit  of  an  interested  deponent,  decided  the  case  ifl 
his  favour,  though  the  testimony  of  a  witness  not  interested  was  different. 
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who  apparently  was  acting  as  clerk  to  Mr.  Floud,  not  to 
put  his  (Dr.  Hall's)  name  down  in  the  books  of  the  Com- 
pany,  and  that  he  would  have  nothing  to  do  with  the  rail- 
way scheme.  Dr.  Hall  farther  deposed,  that  he  called  on 
several  consecutive  days  at  Mr.  Floiid's  office  for  the  pur 
pose  of  ascertaining  from  Mr.  Floud,  or  Mr.  Farrant,  the 
secretary  to  the  Company,  personally,  that  hie  name  had 
not  been  inserted  in  the  Company's  books;  but  that  he 
coidd  not  obtain  an  interview  with  either  of  them  until 
Sunday,  the  12th  October,  1845,  when  he  saw  Mr.  Farrant, 
who  promised  to  erase  his  name  from  the  books  of  the 
Company.  Dr.  Hall  also  stated  that  he  had  been  informed 
and  believed,  that  his  name  did  not  appear  in  any  pro- 
spectus or  other  printed  papers  of  the  Company;  and  that, 
on  or  about  the  22nd  of  October,  1845,  he  was  informed 
that  the  name  of  a  Mr.  J.  N.  Hall  had  been  printed  and 
published  in  an  Exeter  newspaper,  in  a  prospectus  of  the 
Company,  and  fearing  least  it  might  be  mistaken  for  his 
name,  he  immediately  wrote  to  Mr.  Farrant,  reminding 
him  of  his  promise  to  have  his  (Dr.  Hall's)  name  struck 
out  from  the  Company's  books,  and  requesting  that  the 
proper  residence  of  J.  N.  Hall  might  be  attached  to  his 
name^  Dr.  Hall  ako  distinctly  denied  that  he  had  ever  au- 
thorised Mr.  Farrant,  the  secretary  of  the  Company,  or  any 
other  person,  to  insert  his  name  in  the  list  of  the  provisional 
committee. 

Dr.  Hall  also  deposed,  that,  on  the  2nd  of  November, 
1845,  he  received  a  letter  from  Mr.  Farrant,  stating  that 
his  name  had  been  erased  from  the  prospectus,  agreeably 
to  hifl  request ;  and  that  he  heard  no  more  of  the  Company 
until  the  1st  of  January,  1846,  when  he  received  a  printed 
circular  from  Mr.  Farrant,  calling  upon  him  to  pay  to  the 
credit  of  the  Company  15/.;  and  that,  after  having  been 
threatened  that  his  name  should  be  given  up  to  the  credi- 
tors of  the  Company,  to  be  sued  by  them  for  their  de- 
mands  against  the  Company,  he,  in  onlcr  to  avoid  any 
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1850.        such  proceedings  at  law  being  taken  agunst  him,  vras  in- 
jn  rt        duced  to,  and  did  on  the  14th  of  January,  1846,  pay  15/. 
^"i!^' pS-  into  the  City  Bank,  Exeter,  to  the  credit  of  the  Company, 
MOUTH,  A]ii>     under  a  protest  that  he  was  not  liable. 
Bailwat  Co.        Dr.  Hall  also  stated,  that,  in  the  month  of  April,  1846, 
Db!^ij.*8     ^®  ^''^^  threatened  by  Mr.  Floud  with  actions  at  law  by 
CiflBi        certain  creditors  of  the  Company  unless  he  paid  an  ad- 
ditional smn  of  50il;  and  that,  to  save  himself  fix>m  any 
fiirther  annoyance,  he  paid  that  sum,  on  receiving  a  written 
guarantee  firom  Mr.  Flood,  on  behalf  of  the  Committee  of 
Management  of  the  railway,  that  he  should  be  held  harm- 
less fix>m  and   indemnified   against   all  future  or  ftuther 
expenses. 

Dr.  Hall  also  deposed,  that  he  never  applied  for  or  took 
any  shares  in  the  Company,  and  that  he  never  took  any 
part  in  the  proceedings  of  the  Company;  that  he  never  at- 
tended any  meeting  before  or  after  the  7th  of  October, 
1845;  and  that  he  made  the  two  payments  of  \5L  and50L, 
not  in  respect  of  any  shares,  but  under  the  dread  and  fear 
of  being  sued  for  larger  amounts  by  the  creditors  of  the 
Company,  in  the  then  unsettled  state  of  the  law. 

Mr.  Farrant,  the  secretary  of  the  Company,  was  examined 
viv&  voce  before  the  Master.  He  deposed  that  Dr.  Hall 
requested  him  to  insert  his  name  in  the  list  of  the  provisional 
conmiittee,  in  consequence  of  which  he  inserted  it;  and  that 
Dr.  Hall  attended  the  meeting  of  the  provisional  committee 
of  the  7th  of  October,  1845,  at  which  the  conmiittee  of  man- 
agement was  appointed.  He  admitted  that  Dr.  Hall  sub- 
sequently desired  to  have  his  name  withdrawn. 

The  Master  deciding  that  Dr.  Hall's  name  should  be 
placed  on  the  list  of  contributories,  gave  a  written  judg- 
ment, the  following  extract  firom  which  contains  the  Mas- 
ter's reasons: — 

<<  It  appears  to  me  that  Dr.  Hall  unwisely  consented  to 
be  a  member  of  this  committee,  and  did  that  which  is  an 
important  act,  he  mixed  himseli'  up  with  the  disbursements 
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of  money.  I  think  it  very  difficult  to  say  that  a  gentleman  1850. 
80  acting  ought  not  to  be  put  down  on  the  list  of  contri-  /^^  ^,, 
butories.''  J""  i^««^ 

ExsTER,  Ply- 
mouth, ▲»!» 

Mr.  71  H.  Terrell  for  the  motion. — ^Dr.  Hall  could  not    Sailwat  Co. 
have  been  placed  on  the  list  as  a  contributory  unless  his  own    Dx.'hall's 
affidavit  had  been  used  in  evidence;  but,  if  any  part  of  the        ^^'^ 
&cts  to  which  he  deposes  is  to  be  received,  all  must  be  ad- 
mitted. N0W9  the  whole  affidavit  shews  that  Dr.  Hall  never 
consented  to  be  a  member  of  this  Company,  but  that,  on 
the  contrary,  he  did  all  he  could  to  prevent  his  name  appear- 
ing as  a  member  on  the  books,  as  well  as  on  the  published 
prospectus  of  the  Company. 

The  sums  of  \6h  and  50/.  paid  by  him  were  paid  for  the 
sake  of  peace,  and  they  cannot,  under  the  circumstances  de- 
tailed in  Dr.  Hall's  affidavit,  be  treated  as  an  acknow- 
ledgment of  his  liability  to  the  shareholders  or  to  the  public. 
His  name  ought  not,  therefore,  to  be  placed  on  the  list  of 
contributories:  Robertt^s  ccue  {a). 

Mr.  Russeil  and  Mr.  Roxburgh  were  for  the  official  mana- 
ger. 

The  Vice-Chancellob  : — 

The  definition  of  the  word  "contributory"  is  contained 
in  the  3rd  sect,  of  the  Winding-up  Act,  1848.  It  is  thus 
expressed — "The  word  ^Contributory'  shall  include  every 
member  of  a  Company,  and  also  every  other  person  liable 
to  contribute  to  the  payment  of  any  of  the  debts,  liabilities, 
or  losses  thereof." 

It  has  not  been  suggested  that  the  affidavit  of  Dr.  Hall 
i  not  to  be  considered,  although  he  is  directly  interested. 
If  it  18  the  duty  of  the  Court  to  look  at  it,  then  it  must  be 
the  duty  of  the  Court  to  estimate  the  degree  of  credit  due 

(a)  See  ante,  p.  205. 
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to  it-Hiot  of  necessity  to  disbelieve  it,  or  attribute  error  to 
it^  because  Dr.  Hall  is  interested,  and  because  a  witness  not 
interested  deposes  in  a  different  manner. 

So  viewing  the  affidavit  of  Dr.  Hall,  I  consider  myself 
bound  to  state  my  belief  that  Dr.  Hall  has  deposed  correct- 
ly; believing  that  affidavit  I  find  myself  unable  to  say  that 
Dr.  Hsdl  was  a  contributory  of  the  Company,  if  Company 
there  was,  or  bound  to  contribute  to  its  liabilities  or  losses. 
With  deference  to  the  Master,  I  would  rather  not  reUun 
Dr.  Hall  on  the  list. 


Mr.  Russell  desired  to  add  to  the  evidence,  and  that  the 
case  might  go  back  to  the  Master  to  give  the  official  man- 
ager the  opportunity  to  do  so. 

The  Vice-Chancellob  : — 

On  that  request  let  it  go  back  to  the  Master  to  review 
his  decision. 

The  costs  of  both  parties  should  be  paid  out  of  the  estate. 


May%th, 


Upon  a  peti- 


In  the  Matter  of  The  Great  Eastern  and  Wbstebn 

Railway  Company; 


ABD 


In  the  Matter  of  The  Joint  Stock  Companies  Wind- 
ing-up Acts,  1848  &  1849. 

X  HIS  was  a  petition  to  wind-up  the  affairs  of  the  above 
u^aCom^^  Company.  A  similar  order  had,  on  the  first  hearing,  been 
under  tiie  '  -       -     —  _        _   .  . 


Winding-up 
eli 


made  to  that  in  Ex  parte  Pocock  (a). 


ActSy  a  preliminary  inquiry  was  directed  as  to  the  expediency  of  making  the  order,  altboo^ 
the  petition  was  unoppoHed. 


(a)  1  DeG.  &  S.  731. 
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Mr.  Logie^  for  the  petitioner,  now  said,  that  various  at- 
tempts had  been  made  to  obtain  an  inspection  of  the  ac- 
counts without  success,  and  that,  ultimately,  it  was  stated 
that  the  books  and  papers  of  the  Company  were  in  the 
hands  of  persons  who  claimed  a  lien  upon  them,  and  de- 
clined producing  them  unless  they  were  paid  the  amount  of 
their  claim. 

The  petition  was  unopposed. 

The  Vice-Chancellob  : — 

One  of  the  Masters,  for  whose  judgment  and  experience 
I  entertain  the  highest  respect,  tells  me,  that,  in  his  opinion, 
H  would  be  of  great  benefit,  if,  in  cases  of  unopposed  peti- 
tioiw  under  these  Acts  of  Parliament,  a  preliminary  refer- 
ence were  directed  to  the  Master  under  the  12th  section 
of  the  Act  of  1848,  as  to  the  expediency  of  making  the 
order  to  dissolve  or  wind  up  the  Company.    I  am  told  that 
some  of  these  cases  would  have  been  stopped  at  an  early 
8tage  if  such  an  inquiry  had  been  directed.     I  think  that  it 
will  be  proper  to  make  such  an  order  in  the  present  case. 

Mr.  Loffie  said  that  there  been  on  the  former  occasion 
an  opposition  to  the  petition,  which  appeared  now  to  be 
withdrawn. 
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The  Vice  Chancellob  siud,  that  the  reference  ought  to 
be  directed  as  the  matter  stood. 
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1850. 

May  sth.  In  the  Matter  of  The  German  Mining  Company; 

AND 

In  the  Matter  of  Tiie  Joint-Stock  Companies  Winding- 
up  Acts,  1848  &1849. 


The  official        ±.  HIS  case  is  reported  ante,  page  120,  upon  an  application 


Stone's  Case. 

Ti 

bankrupt  to  commit  Mr.  Stone  for  not  answering  satisfactorily  ques- 

a  COTnpany  ^  tions  put  to  him  in  the  Master^s  Office, 

^^himk  ^^  t*  "^  motion  was  now  made  on  behalf  of  Mr.  Stone,  by  way 

estate,  calls  of  appeal  from  the  Master^s  decision,  which  placed  him  upon 

becoming  due    ^,      ,.  ^     /.        x  •!_   ^     • 
on  the  shares     the  bst  01  contnbutones. 

?5tcJ^a^  In  December,  1837,  Mr.  Stone  and  a  Mr.  SeweU  (since 

the  creditors*  deceased)  were  appointed  creditors'  assignees  of  a  bankrupt 

the  usual  named  Christopher  Richardson,  who  was  a  holder  of  two 

sinesB,  signed  sl^^^  "^  t^^  above  Company. 

X™hSff^  By  the  assignees'  accounts,  dated  the  17th  of  May,  1838, 

accuracy  of  and  filed  with  the  proceedings  under  the  bankruptcy,  it  ap- 

assignee's  ao-  peared,  that  Mr.  Gibson,  the  official  assignee,  had  paid  three 

S^&^tries  ^^^9  which  became  payable  after  the  bankruptcy  upon  the 

of  the  pay-  bankrupt's  shares  in  the  Company  of  100/.,  50t,  and  50i 
mentsofthe  *     ,  ^     "^  '         ^ 

caUs:— jfiTeW,    respectively. 

ving  cre<^ire*  ^  ^  further  part  of  the  assignees'  accounts,  exhibited  in 
B^t^we^  December,  1838,  it  appeared,  that  the  official  assignee  had 
rendered  him*   paid  three  further  calls  of  a  similar  amount.  j 

placed  on  the  Each  of  these  sheets  of  the  account  had,  at  the  foot  of  it, 
blri«r^  the  foUowing  memorandum:- 


own  right  as         «  We  have  examined  this  accoimt,  and  believe  it  to  be 
member  by 
sunriTorship.     correct. 

These  memoranda  were  signed  by  Mr.  Stone  and  the  de- 
ceased creditors'  assignee. 

The  solicitor  to  the  fiat,  on  being  examined  before  the 
Miister,  deposed,  tliat  he  had,  by  the  direction  of  the  official 


i 


Stovk'8  Cm. 
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assignee,  made  further  payments  in  respect  of  calls  upon         lS60. 
the  shares.  /n  re 

In  January,  1839,  a  Miss  Hichardson  presented  a  petition    '^^.^■"Jf 
to  the  Court  of  Beview  in  Bankruptcy,  ckimmg  to  be  an 
equitable  mortgagee  of  the  shares,  and  seeking  the  usual 
order  for  sale.    An  order  to  that  effect  was  pronounced  by 
the  Court,  but  it  was  never  drawn  up. 

Mr.  Gibson,  the  ofEcial  assignee,  had  since  died. 

On  evidence  to  the  above  effect  being  adduced  before  the 
Master,  on  settling  the  list  of  contributories  to  the  above 
Company,  the  Master  made  a  memorandum  as  follows:— 

^  That,  in  the  case  of  Richardson's  assignees,  the  Master 
ttrack  out  the  name  of  Benjamin  Sewell,  jun.,  who  appeared 
W  Mr.  Stone's  examination  to  be  dead,  and  settled  the  list 
of  contributories  as  to  Mr.  George  Stone,  placing  him  on 
iQch  Ust  as  member  in  his  own  right  for  two  shares." 

A  memorandum  in  the  margin  stated,  that  Mr.  Stone  was 
placed  on  the  list  as  being  liable  by  survivorship. 

Mr.  Russell  and  Mr.  Rogers  for  the  appellant. — ^Mr.  Stone 
bas  no  objection  to  be  placed  upon  the  list  as  assignee  for 
Mr.  Richardson,  as  was  done  in  the  case  of  Kuper^s  Assig- 
Mtt  (a).  The  only  case  made  against  Mr.  Stone  is,  that 
the  official  assignee  paid  calls,  and  that  the  creditors'  assig- 
iiees  signed  their  names  to  a  memorandum  admitting  the 
correctness  of  an  account,  in  which  it  was  stated  that  such 
payments  had  been  made.  According  to  the  deed  of  settle- 
Baent  of  the  Company,  shares  in  it  cannot  be  assigned  withr 
out  the  consent  of  the  Company  being  obtained  in  manner 
tkerdn  specified.  It  is  not  pretended,  that  any  such  con- 
lent  was  obtained  by  Mr.  Stone. 

Mr.  Uoyd  and  Mr.  Bigg  for  the  official  manager. — The 
*^^ees  by  paying  the  calls  adopted  the  shares  and  became 

(a)  Ante,  p.  lis. 
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1850.        tenants  in  common  with  the  other  partners  in  the  con- 

In  re  Cem. 

^Mk«g"^        The  bankrupt  had,  at  the  time  of  his  bankruptcy,  paid 
only  150/.  in  respect  of  the  shares.     After  the  bankruptcy, 
the  assignees  thought  proper  to  pay  no  less  than  S50L  i(x 
calls.   They  could  not  hare  taken  this  course  in  their  char- 
acters of  assignees,  unless  they  had  obtained  the  consent 
of  every  creditor,  which  they  do  not  suggest  that  they  bad 
done:    Ex  parte  Halloa).      It  was  their  duty  to  realiae 
the  shares,  unless  they  intended  to  continue  in  the  partner- 
ship.    On  the  14th  of  January,  1839,  an  order  was  made 
by  the  Court  of  Review  for  the  sale  of  the  shares  by  the 
assignees.     They  never  sold  them;  and,  by  omitting  to  do 
so,  must  be  held  to  have  adopted  the  shares.     Independ- 
ently of  this,  however,  the  advance  by  the  official  assignee, 
with  the  consent  of  the  creditors'  assignees,  of  capital  to 
the  amount  of  850/.,  was  sufficient  to  constitute  the  assign 
nees  partners  in  the  concern:   Crawshay  v.  ColKns{h)j  and 
Kinder  v.  Howarth  (c).     In  the  former  of  these  cases,  Lord 
EMon  held,  that  the  circumstance  of  partnership  property, 
in  which  the  bankrupt  was  interested,  remaining  in  the  firm, 
was  sufficient  groimd  for  deciding  that  the  bankrupt's  share 
in  it  ought  to  be  considered  as  continuing  notwithstanding 
and  after  his  bankruptcy. 

Mr.  Russell  in  reply,  was  stopped  by  the  Court. 

The  Vice- Chancellor: — 

The  entry  upon  the  Master's  list  as  to  Mr.  Stone  is  thus: 
"  In  his  own  right  as  member  by  survivorship."  Now  Mr. 
Stone  originally  had  no  concern  in  this  matter,  except  as 
one  of  the  assignees  of  the  bankrupt  Richardson. 

It  has  not  been  argued,  nor  could  it  have  been  succefis* 


(a)  3  M.  &  A.  169.  (b)  2  Ru80. 325.  (c)  2  StarL  354. 


Stokb'8  Cask. 
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(1II7  contended  in  my  opinion,  that  the  mere  fiu^t  of  Mr.         18/^0. 
)tone  hsTing  become  one  of  those  assignees,  is  sufficient  to         j^  ^^ 
ludntain  this  entry.   The  question  is,  whether  more  is  shewn    ^^"2^'' 
»y  the  evidence  before  the  Master.   Evidence  is  continually 
iewed  by  different  minds  in  a  different  way.     The  Master, 
br  whose  judgment  I  entertain  the  highest  respect,  has 
riewed  the  evidence  in  this  case  as  sufficient  to  establish  the 
xnchision  at  which  he  has  arrived.     I  confess  that  not  to  be 
my  opinion.     If  I  am  to  decide  on  the  materials  before  me, 
I  must  say,  that  they  appear  to  my  mind  insufficient  to 
naintain  the  entry. 

I  am  bound,  therefore,  to  declare,  that  the  evidence  does 
lot  shew  Mr.  Stone  to  be  a  contributory  in  his  own  right 
Ma  member  by  survivorship;  and  with  this  declaration  it 
most  be  referred  back  to  the  Master  to  review  his  report; 
die  costs  of  both  parties  must  come  out  of  the  estate. 

The  question  is  not  before  me,  whether  Mr.  Stone  is 
Bible  to  the  creditors  of  the  Company.  He  may  possibly 
be  liable  to  aU  the  debts  of  the  Company.  The  question 
before  me  is  one  of  internal  liability  only. 


Q  2 


324  CASES   IN   CHANCBRT. 

1850. 

May  3(M*.    In  the  Matter  of  The  Dibect  Exeteb,  Plymouth,  ahd 

Devonpobt  Railway  Company; 

In  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  Acts,  1848  &  1849. 

William  Henby  Beslt's  Case, 

B.  was  placed,  XN  settling  the  list  of  contributories  of  the  above  Com- 
quest  upon*^  pany,  which  had  been  provisionally  registered,  the  Master, 
the  list  of  a       gjj.  William  Home,  ordered  the  name  of  Mr.  William  Henry 

provisional 

committee  of    Besly  to  be  retained  on  the  list. 

a     Ro  1 1  WAV 

Company,  ^^  appeared  that,  in  the  month  of  October,  1845,  on  tM 

v^ionJwKh*^  solicitation  of  Captain  Berkley,  one  of  the  provisional  cobh 
gistered,  on      mittee,  Mr.  Besly,  on  an  assurance  that  he  would  nol 

an  assurance       .  *,    .  .  i  v 

that  he  would  incur  any  responsibility  or  be  bound  to  take  any  shares 
mp^Ribi?Hy,  ^  *^®  Company,  consented  to  become  a  member  of  tha 
nor  be  bound    provisional  committee ;  and  by  a  resolution  passed  at  tki 

to  take  shares.   ^  ^  , 

A  managing  first  meetiDg  of  the  committee,  on  the  4th  of  October,  1848» 
was  appointed  Mr«  Besly's  name  was  added  to  the  list  of  the  provisional 

Sf^rro^     committee. 

sional  com  At  a  second  meetincr  of  the  provisional  committee,  hdd 

mittee,  at  ox 

which  B.  was  on  the  7th  of  October,  1845,  at  which  Mr.  Besly  was  not 
The^seoretAry    present,  it  was  resolved,  that  a  managing  committee  should 

subsequently, 

in  pursuance  of  a  resolution  of  the  managing  committee,  offered  shares  to  B.,  which,  by  letter, 
he  declined  to  take,  requesting  that  his  name  might  be  withdrawn  from  the  proyisional 
committee.  The  committee,  by  resolution,  agreed  to  comply  with  this  request,  and  R1 
name  did  not  subsequently  appear  in  the  published  prospectuses.  The  projected  Con- 
pany  was  not  formed.  Heavy  liabilities  were  incurred  by  the  managing  committee;  IM 
at  three  meetings  of  the  provisional  committee  subsequently  held,  which  were  attended  \ij 
B.,  it  was  resolv^  Uiat  three  contributions,  amounting  together  to  115/.,  should  bezMudl^ 
each  of  the  provisional  committee-men.  In  compliance  with  this  resolution,  B  mAae  thiM 
payments,  amounting  to  115/.  An  order  was  made  for  winding  up  the  Bailway  CompHqf 
under  the  Winding-up  Acts : — 

Hdd,  that  even  if  B.  continued  to  be  a  provisional  committee-man,  he  was  not  thenfoi* 
and  merely  as  such  a  member  of  the  Company  ordered  to  be  wound  up ;  and  his  name  vii 
removed  from  the  list  of  oontribatories. 

Where  an  abortive  Railway  Company  has  been  ordered  to  be  wound  up,  the  provirioi»l 
committee  for  forming  such  Company  is  not  identical  with  the  Company  itself.  The  objert 
of  the  provisional  committee  was  only  to  procure  the  formation  of  the  Company  ;  and  althoogk 
the  members  of  the  provisional  committee  may  be  liable  to  contribute  int«r  se,  they  are  not, 
as  such,  contributories  to  the  Company  directed  to  be  wound  up. 
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be  appointed^  to  consist  of  twelve  members;  and  seven  pei  -        1850. 
flonswere  then  appointed;  but  the  complete  number  was         j^^e 
never  perfected*     The  seven  persons  todc  upon  themselves   J"*  ^''p^ 
the  powers  given  to  the  managing  committee,  and  all  the  lia-     mouth,  and 
bilities  of  the  Company  were  incurred  by  the  order  or  di-    iuxlwat  Co. 
lection  of  these  seven  persons.  Bmr^ 

A  meeting  of  the  managing  committee  was  held  on  the 
3rd  of  Norember,  1845,  at  which  an  offer  to  allot  certain 
diares  to  the  provisional  committee  was  directed  to  be 
made  by  the  secretary. 

The  secretary  accordingly  offered  the  specified  allotments 
of  shares  to  the  provisional  committee,  and,  among  them, 
to  Mr.  Besly. 

On  the  6th  of  November,  1845,  Mr.  Besly  wrote  to  the 
tecretary  a  letter  in  reply,  in  the  following  words : — 

'^  Sir^ — ^I  find  it  will  not  be  quite  convenient  for  me  to 
tike  up  the  shares  which  are  allotted  to  me  as  one  of  the 
pnviuonal  committee  of  the  Direct  Exeter,  Plymouth,  and 
Devonport  RaQway.  I  must  therefore  request  that  my 
aame  be  taken  firom  the  list ;  and  I  give  you  this  early 
mtimation,  that  I  may  be  no  obstacle  to  the  shares  being 
iDotted  to  another  person. 

I  am.  Sir,  your  obedient  servant, 

"W.  H.  Beslt.'* 

At  a  meeting  held  on  the  7th  of  November,  1845,  the 
ptorisicmal  committee,  in  pursuance  of  the  above  request, 
cqmnged  the  name  of  Mr.  Besly,  and  directed  their  secre- 
tery  to  inform  him  thereof.  The  secretary  did  not  make 
my  communication  on  the  subject  to  Mr.  Besly,  but  Mr. 
fiesly's  name  was  subsequently  withdrawn  from  all  adver- 
tisements and  published  lists  of  the  provisional  com- 
mittee. 

The  managing  committee  continued  to  conduct  the  busi- 
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1850.         ncss  of  the  Company;  but  it  having  become  apparent  that 
In  re         the  Undertaking  could  not  be  proceeded  with,  the  managing 
Emte^^^.   conunittee,  at  a  meeting  held  on  the  27th  of  December, 
MOUTH,  AMD     1845,  passed  a  resolution  to  call  a  meeting  of  the  provirional 
Railway  Co.    conunittee  on  the  3 1st  of  December,  1845. 
Bult's  Cabi.       ^°  consequence  of  this  resolution,  a  meeting  of  the  proYi- 
sional  committee  was  held  on  the  Slst  of  December,  1845, 
when  a  report  of  the  managing  committee  on  the  affidn  of 
the  Company  was  received,  approved,  and  adopted,  and  the 
thanks  of  the  meeting  were  given  to  the  managing  commit- 
tee for  the  manner  in  which  they  had  conducted  the  afiiiirs 
of  the  Company.     A  resolution  was  also  passed,  that  the 
provisional  committee  should  pay,  on  or  before  the  10th  of 
January  then  next,  the  sum  of  3^ .  per  share,  on  one  hundred 
shares  each,  (being  1521),  to  meet  the  liabilities  of  the  Com- 
pany. 

Mr.  Be^ly  attended  the  meeting  of  the  provisional  com- 
mittee of  the  Company  held  on  the  31st  of  December,  1845, 
but  he  was  not  present  until  all  the  resolutions  had  been 
passed ;  and  he  attended  the  meeting  in  ignorance  that  his 
resignation  as  a  provisional  committee-man  had  been  ac- 
cepted. 

In  pursuance  of  the  resolution  passed  at  the  above  meet- 
ing, application  was  made  to  Mr.  Besly  for  the  sum  of  15i 
as  his  contribution  towards  the  liabilities  of  the  Company, 
and  he  paid  that  sum  on  the  14th  of  January,  1846. 

On  the  2nd  of  March,  1846,  a  meeting  of  the  provisional 
committee  was  held,  at  which  it  was  resolved  that  the 
secretary  should  inform  every  member  of  the  proviaonal 
committee,  that,  unless  65/.,  including  the  former  payment 
of  15/.,  were  paid  on  or  before  Wednesday,  the  25th  of 
March,  his  name  would  be  handed  over  to  the  creditors  of 
the  Company. 

The  secretary  accordingly  wrote,  on  the  11th  of  March, 
1846,  the  following  letter  to  Mr.  Beelv : — 
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"  Direct  Exeter,  Plymouth,  and  Devonport  Railway. 

"  I  am  instructed  to  forward  to  you,  as  one  of  the  pro- 
visional committee,  a  copy  of  the  resolutions  unanimously 
adopted  at  a  general  meeting  of  the  provisional  committee 
on  the  2nd  inst.,  and  to  request  that  you  will  pay  into  the 
bank  of  Messrs.  Sanders  &  Co.,  Exeter,  the  sura  thereby 
required,  or  so  much  as  ^vith  any  previous  payments  you 
have  made  will  make  that  amount. 

**  The  committee  expected  that  the  allottees  of  shares 
would  have  paid  the  small  sum  of  3s.  per  share  towards 
the  expenses ;  but  they  regret  to  say  that  hitherto  they 
have  been  disappointed  in  that  respect. 

"  The  committee  hope  that  the  payment  now  required 
will  be  sufficient  to  relieve  the  members  of  the  provisional 
committee  from  further  claims,  and  trust  that  each  member 
will  see  that,  by  complying  with  the  terms  of  the  resolu- 
tion, he  wiU  save  himself  from  much  heavier  demands,  and 
probably  much  personal  annoyance,  as  the  committee  must 
give  the  names  of  the  defaulters  to  the  creditors,  who  will 
no  doubt  immediately  bring  actions  against  them  for  their 
claims  on  the  Company." 


1S50. 

In  rf. 
Th»  Dtrsct 

Exeter,  Ply- 
mouth, AND 
Devonport 

Railway  Co. 


BiSLi'd  Case. 


Mr.  Besly  paid  the  sum  of  50A,  on  the  25th  of  March, 
1846,  to  the  Company,  in  compliance  with  the  request  made 
to  him  in  this  letter. 

The  provisional  committee,  at  a  meeting  held  on  the  31st 
of  August,  1846,  resolved,  that  the  members  should  pay 
60/.,  making  with  their  previous  payments  115/.;  and  the 
solicitor  was  requested  to  cause  the  creditors  of  the  Com- 
pany to  enforce  payment  from  such  provisional  committee- 
men as  had  not  paid  their  contributions. 

The  solicitor  to  the  Company  npplied  to  Mr.  Besly,  in 
pursuance  of  this  resolution,  for  the  contribution  of  50/.  from 
him.  Mr.  Besly  wrote  a  letter  in  roi-ly,  dated  the  10th  of 
September,  1846,  in  which  he  says:  **  As  a  man  of  honour 
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1850. 


In  re 

ThX  DiBlCT 

ExxTKR,  Ply- 
mouth, A.Vt> 
dxyohpobt 

Railway  Co. 


Bisly'i  Case. 


and  an  honest  man,  I  have  always  paid  my  just  debts,  and 
it  is  my  intention  to  discharge  the  agreement  I  subscribed 
my  name  with  others  to.  It  is  not  convenient  for  me  im- 
mediately to  do  SO;  as  I  have  before  stated,  but  I  shall  be  in 
Exeter  to-morrow  (Friday),  and  will  call  on  you." 

Mr.  Besly  accordingly  called  on  the  solicitor,  and  paid 
the  50L  demanded  of  him. 

Mr.  Besly  deposed  that  he  made  the  above  three  payments 
to  avoid  the  personal  annoyance  of  being  sued  for  the  debts 
of  the  Company,  as  was  threatened,  and  also  as  a  matter  of 
expediency,  rather  than  incur  the  costs  and  risk  of  defend- 
ing all  the  actions,  which  the  creditors  might  be  induced  to 
bring  against  him. 

Mr.  Besly  never  pledged  his  credit  in  respect  of  the  Com- 
pany, nor  authorised  any  person  to  do  so  on  his  behalf;  and 
it  appeared,  that  all  the  liabilities  of  the  Company  had  been 
incurred  by  the  managing  committee. 

The  Master  decided  that  ^Ir.  Besly  was  a  contributory. 

The  present  motion  w  as  by  way  of  appeal  from  that  de- 


cision. 


Mr.  Karslake  for  Mr.  Besly. —  Mr.  Besly,  under  the 
circumstances,  was  not  liable  to  the  creditors  of  the  Com- 
pany :  Bell  V.  Lord  Mexbaraugh  (a).  If  it  be  said  that  thk 
is  a  question,  not  of  the  liability  of  Mr.  Besly  to  the  credi- 
tors of  the  Company,  but  merely  of  his  liability  to  the  other 
members  of  the  Company,  as  between  him  and  them^  then 
the  whole  of  the  circumstances  clearly  shew^  that  Mr.  Bes- 
ly never  was  a  member  of  the  provisional  committee;  but» 
even  assuming  him  to  be  a  member  of  that  committee,  he 
did  no  act  to  render  him  liaUe  as  a  contributory,  and  the 
mere  fact  of  his  being  on  the  provisional  committee  does 
not  render  him  liable  as  a  contributory :  Ex  parte  Cotik  (J)« 


{a)  ,5  JRtilw.  Cts.  149.        (A)  Since  reported,  2  MacN.  &  G.  18^. 
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Mr.  Besly  Btates,  that  he  made  the  several  payments  to  1850. 

sTiHd  the  vexation  of  nmnerous  suits.     It  has  been  ahready  jn  re 

held,  that  contributions  thus  made  are  not  sufficient  to  £zniB,'pi.T. 

eoDstitute  those  persons  contributories  who  were  not  so  f^^*  ^"* 

^  DXTOHPOBT 

otherwise:  Ihr.  HalTs  case  {a)y  and  Roberts^  case  {b).  Railway  Qq, 


Mr.  Russell  and  !Mr.  Roxburgh  for  the  official  manager. — 
The  present  case  differs  from  others  in  this,  that  Mr.  Besly 
agreed  to  become  a  member  of  the  provisional  committee, 
and  was  admitted  as  such;  and  notwithstanding  Mr.  Besly's 
egress  wish  to  cease  to  be  a  member,  and  the  suggested 
concurrence  of  the  committee  therein,  it  is  clear,  that  Mr. 
Besly  attended  the  meeting  of  the  committee  held  on  the 
3l8t  of  December,  1845;  and  the  only  view  consistent  with 
that  attendance  is,  that  he  was  then  understood  to  have 
continued  a  member  of  the  committee.     He  also  attended 
the  subsequent  meetings  of  the  2nd  of  March  and  3l8t  of 
August,  1846  ;  and  in  pmrsuance  of  the  resolutions  of  these 
three  meetings  he  paid  three  sums  of  15/.,  50/.,  and  50/., 
acts  quite  inconsistent  with  the  notion  now  insisted  on, 
that  he  did  not  consider  himself  as  continuing  to  be  a  mem- 
ber of  the  provisional  committee,  and  only  to  be  explained 
in  the  sense  in  which  Mr.  Besly,  by  his  letter  of  the  10th  of 
September,  1846,  explains  them,  where  he  treats  the  claim 
M  one  which,  as  a  man  of  honour  and  an  honest  man,  he 
was  bound  to  pay,  and  where  he  expresses  his  intention  to 
discharge  the  agreement  to  which  he  had  signed  his  name, 
with  others.     [They  cited  Morgaris  case(c),  and  HoUinS" 
WfriKi  case{d).'\ 

The  Vice  Chancellob: — 
The  Company  ordered  to  be  wound  up  is  the  Direct 

(a)  Ante,  p.  214.  1  MacN.  &  G.  225. 

(>)  Ante,  p.  205.  (d)  )  Ante,  p.  102. 

(<^)  1  De  G.  &  S.  750,  and 


Bsf  lt's  Cabs. 
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1850.  Exeter,  Plymouth,  and  Devonport  lUilwaj  Company.    In 

jn  re  that  Company  Mr.  Besly  never  held  or  accepted  a  share, 

BxiTER^' Ply-  ^^^  never  agreed  to  hold  a  share ;  and  it  appears  to  me  that 

MOUTH,  AKD  hc  18  not  a  member  of  that  Company.      But  it  is  con 

DbVONPORT  111/.  . 

Railway  Co.    tended,  on  behalf  of  the  official  manager^  that  if  not  a 
BwLT'sCAfi.    ** member*'  he  yet  is  a  " contributory,"  and,  as  a  contribu- 
tory, ought  to  be  included  in  the  list.     Is  Mr.  Besly  then  a 
person  liable  to  contribute  to  the  payment  of  any  of  the 
debts,  liabilities,  or  losses  of  the  Company?   He  was  a  mem- 
ber of  the  provisional  committee  certainly.     But  the  object 
of  the  provisional  committee  was  to  procure  the  formation 
of  the  Company ;  they  were  not  themselves  the  Company 
as  I  understand  the  matter;  and  I  think,  that,  as  a  member 
of  the  provisional  committee,  this  gentleman  did  not  become 
liable  to  contribute  to  the  debts,  liabilities,  or  losses  of  the 
Company.     I  do  not  see  any  ground  for  the  supposition. 
He  may  be  liable,   and   I  assume,  for   the   purposes  of 
the  argument,  that  he  is  liable  to  the  debts,  liabilities,  or 
losses  of  the  provisional  committee.    For  instance,  the  pro- 
visional committee,  as  an  association  of  gentlemen,  may  have 
hired  a  room,  and  for  what  they  so  hired  they  may  be  lia-       \ 
ble  to  pay,  but  not  as  the  Company.     K  the  provisional       i 
committee  had  been  directed  to  be  wound  up,  it  may  be  that       j 
Mr.  Besly  would  have  been  one  of  the  contributories  of  it 
But  it  was  not  the  provisional  committee  that  was  directed 
to  be  wound  up.    The  Direct  Exeter,  Plymouth  and  Devon- 
port  Railway  Company,  which,  in  my  judgment,  is  not  the 
provisional  committee,  was  so.     I  must  respectfully  express       ' 
my  dissent  from  the  opinion  of  the  Master.     It  appears  to 
me,  that  it  is  not  established  that  Mr.  Besly  is  or  waa  a  con- 
tributorj'  to  the  Company  directed  to  be  wound  up.    I  do 
not  decide  that  there  is  no  Company      I  decide  that  a 
contributory  to  a  pro\'isional  committee,  and  a  contributory 
to  a  Company  arc  different.     The  order  to  be  made  should 
declare  that  it  has  not  been  proved  that  Mr.  Besly  is  » 
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contributory  to  the  Company;  and  it  not  being  aUeged  on 
behalf  of  the  official  manager^  that  any  fiirther  evidence  can 
be  adduced,  the  name  of  Mr.  Besly  should  be  directed  to  be 
removed  from  the  list  of  contributories. 


Upon  an  appeal  to  the  Lord  Chancellor,  Ids  Lordship 
thought,  that,  under  the  circumstances,  the  name  of  Mr. 
Besly  ought  to  be  inserted  in  the  list  of  contributories  (a). 

Lord  Cottenham  having  resigned  the  Great  Seal,  the  mo- 
tion was  by  leave  reheard  before  Lord  Truro,  who,  on  the 
29th  of  May,  1851,  affirmed  the  decision  of  the  Vice  Chan- 
cellor. 

(a)2Macn.  &G.  176. 


1850. 


In  re 
The  Direct 
Exeter,  Ply- 
mouth, AND 
Dbyokport 
Railwat  Co. 


Bbslt's  Case. 


Ex  parte  Inderwick, 
In  the  Matter  of  The  Great  Muxster  Railway  Co.; 


June  Xtt, 


AISD 


Li  the  Matter  of  The  Joint  Stock  Companies  Winding- 
up  Acts,  1848  &  1849. 

X  HIS  was  a  petition  presented  by  an  original  allottee  and  Where,  upon 

holder  of  shares  in  the  above  Company,  which  had  been  an  order  under 

provisionally  registered.    It  sought  the  usual  order  for  wind-  up^Xct^  it'^d 

Ing-up  the  Company.  ^ot  appear 

The  Company  was  formed  in  February,  1845,  and  the  isted  any  debt 

pro\'isioiial  committee  received  deposit  monies  to  an  amount  the  Comj»ny, 

or  that  the 
petitioner  had  sustained  or  was  likely  to  sustain  any  loss  i  n  respect  of  any  debt  of  the  Company, 
and  no  asseto  were  shewn  to  exist  except  such  as  mi^ht  arise  by  compelling  the  directors  to 
make  good  monies  expended  by  them  in  purchasing  3iarc8  to  enliancc  the  price  of  them  in  the 
market : — Held,  not  a  proper  case  for  an  order.  And  the  transactions  complained  of  having 
occurred  five  years  before  the  presentation  of  the  petition,  and  having  been  the  subject  of 
an  investigation  and  a  suit  instituted  four  years  previously,  and  compromise,  and  also  of 
another  petition  which  hail  been  abandoned  on  a  compromise,  the  new  petition  was  dismiss* 
cd  with  coets. 
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exceeding  29,000/11  from  allottees  of  shares,  who  signed  the 
usual  parliamentary  contract  and  subscribers'  agreement 
The  directors,  with  a  view  to  raise  the  price  of  their  shares 
in  the  market,  applied  portions  of  the  deposit  money,  to  an 
amount  exceeding  4000il,  in  the  purchase  of  scrip  shares,  the 
greater  part  of  which  amount  was  lost.  They,  not  having 
sufficient  monies,  also  borrowed  a  sum  of  10,000/.  at  in- 
terest, in  order  to  enable  them  to  make  up  a  sum  sufficient 
to  pay  into  the  Court  of  Chancery,  in  compliance  with  the 
standing  orders  of  the  Houses  of  Parliament,  as  a  prelimi- 
nary to  the  Bill  being  brought  in. 

The  I^  was  withdrawn  in  May,  1846,  in  pursuance  of  a 
resolution  of  a  general  meeting  of  the  Company. 

Great  dissatisfaction  was  felt  with  the  proceedings  of  tLe 
directors,  and  a  conunittee  was  appointed  at  a  general  meet- 
ing of  shareholders,  held  in  May,  1843,  at  which  the  peti- 
tioner was  present,  to  examine  the  accounts  of  the  Company. 
The  committee  not  being  satisfied,  a  bill  in  Chancery  was 
filed,  in  June,  1846,  seeking  to  charge  the  directors  per- 
sonally with  the  loss  arising  from  the  piurchase  of  scrip 
shares,  and  for  a  general  account  and  a  final  arrangement 
of  the  affairs  of  the  Company,  but  the  suit  was  terminated 
by  a  compromise.  It  did  not  appear,  however,  that  the  pe- 
titioner had  any  knowledge  of  the  compromise. 

In  May,  1849,  a  petition  was  presented  by  Mr.  Capper, 
a  shareholder,  for  an  order  to  wind  up  the  afi[airs  of  the 
Company,  and  the  present  petitioner  made  an  affidavit  in 
support  of  that  proceeding;  but  the  petition  was  abandoned 
upon  a  compromise. 

The  Company  had  ceased  to  carry  on  business;  but  it  had 
not  been  dissolved,  nor  had  its  afi^rs  been  wound  up. 

It  was  sworn  that  there  were  assets  of  the  Company  then 
in  the  hands  of  the  directors  to  a  large  amount,  but  this 
was  denied  by  the  affidavits  on  the  part  of  the  directon* 
It  was  also  alleged,  that  a  large  balance  was  due  firom  the 
directors,  in  respect  of  which  they  had  not  accoimted. 
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Mr.  Mussell  and  Mr.  HeAerington  for  the  petitioner. 

Mr.  Bacon  and  Mr.  Anderson  for  the  directors  and  cer- 
tain shareholders  in  the  Company  objected  to  any  order 
being  made. 


18^0. 
Ex  parte 

IXBSBWIOK, 

In  re 

ThxGullt 

HuiranB 

Bailwat  Ck». 


He  Vice-Chancellor: — 

This  is  a  petition  presented  in  a  case  where  it  is  not  sug- 
gested that  the  Company  has  any  debt  or  any  liability,  but 
m  which  it  is  suggested  that  there  is  no  debt,  no  liability. 
It  is  a  case  in  w^hich  there  is  no  suggestion  that  the  peti- 
tioner has  sustained,  or  is  likely  to  sustain^  any  loss  or  dar 
mage,  or  has  been  or  is  likely  to  be  exposed  to  any  action, 
suit,  or  demand  in  respect  of  any  such  debt. 

It  is  said,  howeyer,  that  there  may  be  property  of  the 
Company  to  be  divided  under  this  petition.  But  in  truth 
there  is  no  property  capable  of  being  brought  into  a  state 
for  division,  subject  to  this  single  remark,  that  it  is  alleged, 
and  perhaps  truly,  that  the  directors  laid  out  the  money  of 
the  Company  in  purchasing  shares  to  raise  the  price  of  them 
m  the  market.  That  may  have  been  an  irregular  transac- 
tioii,  but  there  is  nothing  to  shew  that  it  was  done  with 
^her  a  dishonest  or  fraudulent  intent. 

If  there  were  no  more  in  the  case,  I  should  very  much 
doubt  whether  the  machinery  of  the  Winding-up  Act  would 
be  applicable  for  the  purpose  of  enabling  this  kind  of  wrong 
to  be  remedied  seeing  that  the  ancient  modes  provided  for 
redress  in  such  cases  are  still  available. 

But  these  traosactions  occurred  a  considerable  time  ago, 
aod  this  petition  was  not  presented  until  March  in  the  pre- 
leot  yeac  The  petitioner  was  present  at  a  meeting  of  share- 
hddere  who  directed  an  investigation  of  the  affairs  of  the 
Company,  induding  this  very  transaction;  the  result  of 
which  was  a  suit. 

That  suit  was  followed  in  1849  by  a  petition,  in  support 
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of  which  the  present  petitioner  was  a  witness.     That  pro- 
ceeding also  produced  a  compromise  and  costs. 

Last  of  all  this  petition  is  presented  in  March,  1850.    Let 
it  be  dismissed  with  costs. 


June  6M, 
19M,&26M, 
&  Nov,  SM. 


Li  the  Matter  of  The  Direct  Exeter,  Plymouth,  aio) 
Devonport  Railway  Company; 


AVD 


Li  the  Matter  of  The  Joint  Stock  Companies  Winding- 
up  Acts,  1848  &  1849. 

Mathew^s  Case. 

X  HIS  was  a  motion  by  way  of  appeal  firom  the  decision  of 
the  Master  placing  the  appeUant  on  the  list  of  contributo- 
ries  to  the  above  Company  (a).  The  appellant  had^  on  the 
20th  October,  1845,  sent  a  letter  of  application  for  shares 
in  the  following  form : — 

^'  To  the  Provisional  Committee  of  Management  of  the 
Direct  Exeter,  Plymouth,  and  Devonport  Railway. 

^^  I  request  you  wiU  allot  me  100  shares  of  25L  each  in 
the  above  Railway;  and  I  undertake  to  accept  the  same, or 
such  number  as  you  may  appropriate  to  me,  subject  to  the 
regulations  of  the  Company,  also  to  sign  the  necessary  1^ 
documents,  and  to  pay  when  required  a  deposit  of  2/.  \2$,  ^ 


An  applica- 
tion for  shares 
in  a  provi- 
sionally regis- 
tered projected 
Company  was 
made  on  Oct. 
20th,  1845.  No 
answer  was  re- 
turned till 
Dec.  15th, 
when  a  letter 
of  allotment 
was  sent  to 
the  applicant, 
who  took  no 
notice  of  it. 
The  circum- 
stances of  the 
projected 
Company  had 
considerably 
changed  in  the   per  share." 
interval    On 

the  de!^onof  ^^  answer  was  at  that  time  returned  to  his  application* 
^LDfTthe  "^  *^®  beginning  of  November,  1845,  a  panic  took  place  in 
^plicanton     the  share  market,  and  shares  in  projected  railway  com- 

tributories,  an  issue  was  directed,  to  try  whether  the  allotment  was  made  bon&  fide ;  and  > 
verdict  having  been  found  in  the  negative,  the  applicant's  name  was  removed  fiwm  tltt 
list 

Semble,  that  the  circumstance  of  some  persons  being  advertised  as  provisional  directoii 
without  their  consent,  is  not  sufficient  ground  (no  fraudulent  intent  being  pn>ved)  for  re- 
moving from  the  list  of  contributories  an  allottee  who  was  induced  by  the  advertisement  to 
apply  for  shares. 

(a)  For  the  circumstances  re-      case^  ante,  p.  214'    and  jBei^f'i 
lating  to  this  Company,  see  i?o-      case,  ante,  p.  224. 
berts^  case,  ante,  p.  205;  Dr.  HalTs 
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panies  became  greatly  depreciated.  At  this  time  several 
shares  remained  unallotted,  although  there  had  been  more 
than  sufficient  applications  to  absorb  the  whole  of  them. 

On  the  15th  of  December  a  letter  of  allotment  was  sent 
to  Mr.  Mathew,  to  the  following  effect: — 

**  Number  of  Letter  425. — Number  of  Shares  100. 

*^  Deposit,  262/.  10*. 

"5,  Bedford  Circus,  Exeter,  Dec.  15th,  1845. 
^  Sir — ^I  am  instructed  to  acquaint  you  that  the  conunit- 
tee  have  allotted  you  100  shares  in  the  above  undertaking, 
on  which  a  deposit  of  2/.  125.  6d  per  share  must  be  paid  to 
one  of  the  under-mentioned  bankers  on  or  before  Tuesday, 
the  23rd  day  of  December  instant.  The  plans,  sections, 
&C.,  have  been  duly  deposited,  and  all  the  necessary  notices 
published.  Scrip  certificates  will  be  delivered  in  exchange 
for  this  letter  and  the  receipt  at  the  foot  signed  by  one  of 
the  bankers;  and  notice  ynU  be  given,  by  advertisement  or 
circular,  of  the  times  and  places  appointed  for  the  execution 
of  the  Parliamentary  deeds,  when  scrip  will  be  delivered.*' 

To  this  letter,  Mr.  Mathew  returned  no  answer. 

In  support  of  the  appeal,  the  minute  books  and  the  state- 
ments in  a  case  laid  before  Mr.  Chi'tty  for  his  opinion,  on 
behalf  of  the  Company,  were  relied  upon. 

Mr.  Roundell  Palmer  and  Mr.  W.  M.  James  for  the  ap- 
pellant.— ^Neither  in  the  prospectus  nor  in  the  printed  form 
of  application  is  there  any  stipulation  as  to  the  payment  of 
preliminary  expenses  in  the  event  of  the  project  failing. 
The  appellant  was  induced  to  consent  to  the  application  to 
become  a  committee-man  by  seeing  the  names  in  the  pro- 
spectus. It  afterwards  appeared  that  several  of  these  names 
were  inserted  in  the  prospectus  without  any  authority.  The 
appellant  never  consented  to  take  any  shares.     He  did,  on 
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the  20th  of  October^  request  that  shares  might  be  allotted 
to  him.  But  it  cannot  be  inferred  from  this  request  that 
he  consented  to  take  them  on  the  15th  of  December,  when 
the  letter  of  allotment  was  sent.  It  is  clear,  from  the 
change  which  had  then  taken  place  in  the  prospects  of  the 
Company,  that  the  allotment  was  merely  made  to  render 
Mr.  Mathew  liable  to  loss,  and  would  never  have  been  made 
had  the  concern  prospered.  At  that  time  the  persons  who 
allotted  the  shares  knew  that  the  project  was  abortive,  and 
that  the  committee  were  imable  to  meet  their  engagements. 
[The  Vice'Chancellor. — ^I  think  Mr.  Mathew  would  have  act- 
ed more  prudently  if  he  had  answered  the  letter  of  allotment, 
and  had  refused  the  shares.]  Such  a  course  might  have  been 
more  prudent,  but  we  submit  that  it  was  not  necessary,  for 
the  letter  of  allotment  was  an  attempt  to  bind  Mr.  Mathew 
to  a  contract  into  which  he  had  never  consented  to  enter. 
The  directors  were  bound  to  have  apprised  him  of  the  al- 
tered state  of  affairs,  and  to  have  inquired  if  he  still  desired 
to  have  the  allotment.  It  has  been  held^  that  the  same  cir- 
cumstances wliich  would  entitle  a  subscriber  to  a  return  of 
his  deposit,  will  exclude  him  from  liability  to  contribute. 
They  referred  to  Pitchford  v.  Davis  (a) y  Nockds  v.  Crosby  {b)i 
Wontner  v.  Shairp  (c),  fVaolmer  v.  Toby  (d),  and  Fax  t. 
aifton  (e). 


Mr.  Etissell  and  Mr.  Roxburgh^  for  the  official  manager, 
contended  that  there  was  nothing  to  shew  that  the  allot- 
ment was  not  made  bon&  fide ;  and  that,  if  the  appellant 
had  wished  to  repudiate  it,  he  should  have  done  so  at  once. 

The  Vice-Chancellor  reserved  his  judgment 


(a)  5  M.  &  W.  2. 
{h)  3  B.  &  C.  814. 
(<?)  4  Railw.  Cas.  542. 


(rf)  4  Railw.  Cas.  713. 
ie)  6  Bing.  776. 
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The  Vice-chancellor  : — 

This  appeared  and  still  appears  to  me  a  case  of  some 
difficulty;  not  so  much  on  account  of  some  of  the  names  in 
the  list  of  provisional  directors  having  been  inserted  without 
authority,  as  otherwise.  Were  it  safe^  in  my  opinion,  to 
ascribe  to  a  fraudulent  intention  the  insertion  of  those  un- 
authorised names  in  the  prospectus^  I  might  perhaps  have 
thought  the  &ct  more  important  than  I  do ;  but  the  evi- 
dence does  not  seem  to  me  to  justify  that  conclusion.  The 
possible  reliance  of  individuals  on  particular  men  mentioned 
in  it,  is  certainly  not  to  be  forgotten ;  but  any  of  the  per- 
sons whose  names  were  thus  used  with  their  consent,  might, 
I  suppose,  rightfrilly  have  retired,  and  withdrawn  from  all 
connection  and  all  interference  with  the  undertaking  before 
or  after  Mr.  Mathew's  application  for  shares;  and  there  was 
a  power  to  add  to  the  number  of  provisional  directors,  those 
actually  mentioned  in  the  prospectus  being,  I  think,  four- 
score. I  must  recollect,  too,  some  recent  decisions,  which 
in  a  manner  oblige  me,  I  think,  to  say,  that  if  Mr.  Mathew's 
application  of  the  20th  October,  1845,  for  one  hundred 
shares,  was  answered  and  accepted  fairly,  honestly,  and  in 
due  time  and  manner,  his  name  must,  as  far  as  I  am  con- 
cerned, stand  where  the  Master  has  placed  it. 

My  great  embarrassment  has  been  in  coming  to  a  con- 
clusion upon  the  question,  whether  the  application  was 
answered  and  accepted  feirly,  honestly,  and  in  due  time 
and  manner.  The  case,  in  this  respect,  upon  the  materials 
before  me,  being,  in  my  judgment,  one  of  a  suspicious  char- 
acter. 

Was  there  an  honest  reason  for  the  delay  in  answering 
the  application  until  the  middle  of  December?  Was  the 
cause  uncertainty  as  to  the  goodness  or  badness,  the  hope- 
fulness or  hopelessness,  the  promising  or  unpromising  na- 
ture of  the  speculation  1  And  if  there  were  applicants  not 
well  friended  nor  much  considered,  were  they  intended  to 
be  recipients  of  loss  if  there  should  be  loss,  but  not  by  any 
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^  1850.^      means  participators  in  any  probability  of  gain  ?   Was  there 

In  re         material  di^imulation  in  the  letter  of  aUotment  of  the  15th 

ExxTEB.  Plt-    of  December  i     Wag  the  ondertaldng,  when  on  the  15th 

m^in^R     ^^^  letter  wag  despatched  to  Mathew,  in  a  hopeleas  or  a 

RuLVAT  Co.    ginloiig  and  £uling  condition  t     And  if  it  had  been  at  the 

MiTBxw's      time  in  a  prosperous  or  hopefiil  condition,  would  that  or 

auT  such  communication  hare  been  sent  to  him?    Was  the 

letter  trulv  and  reallv  an  inritation  or  admittance  to  a  ahaie 

not  in  an  adventure  but  in  a  misadTcnture  ? — ^to  a  participar 

tion,  not  in  an  enterprise,  but*  under  that  pretence,  indefieat 

and  ruin  believed  to  be  inevitable  t    Was,  in  short,  the  letter 

an  act,  or  the  result,  of  criminal  conspiracy  or  sheer  fi:mQd| 

for  the  purpose  of  dishonestly  throwing  on  Mr.  Mathewy 

and  others  similariy  circumstanced,  the  whole  or  part  of  a 

burthen  properiy  sustainable  in  another  quarter  exdunrdy! 

These  are  views  of  the  matter  which  it  is  fiir  fimn  agree- 
able to  suppose  possible,  and  I  regret  not  to  find  myself 
able  to  treat  the  suggestions  (that  have  in  effect  been  made) 
of  their  existence  as  devoid  of  plausilnlity. 

The  case,  I  repeat,  in  this  respect,  after  a  carefiil  con- 
sideration of  dates,  the  minute  books,  the  statement  laid 
before  ^Ir.  Chttti/^  and  the  rest  of  the  evidence,  appears  to 
me  one  of  suspicion.  I  do  not,  however,  find  enough  ibr 
conviction. 

I  tliiuk  thiit.  judicially^  I  should  not  be  at  present  wa^ 
ranteil  in  designating  the  letter  of  allotment  as  the  resok 
of  conspiracy,  or  as  an  act  of  firaud.  A  case  of  that  kind 
ought,  I  apprehend,  upon  the  materials  before  the  Courts 
to  ho  taken  jiulicially  as  not  proved. 

But.  the  letter  being  supposed  not  to  be  fraudulent,  uras 
it  an  answer  or  accession  to  the  application  of  October  in 
reasonable  time  I  This  also,  I  think,  a  difficult  qnestioii* 
Assmuiug,  however,  as  I  have  said,  the  absence  oi&unAfl 
am  not  satisfied  that  the  letter  was  not  in  such  time  as  at 
least  to  render  it  inoiuubent  on  Mr,  Mathew,  if  he  had  on 
his  part  abandoned  his  intention  of  October,  and  wished  to 
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kaveno longer  anjc<mD€etion  with  the  scheme,  to  inform  one 
or  both  of  the  two  committees^or  the  secretary >  to  that  effect. 
Mr.  Mathew  might,  perhaps,  have  been  entitled  to  do  so. 
He  left  the  letter  of  the  1 5th  of  December  unanswered  and 
unnoticed,  as  he  did  that  of  the  3l8t. 

I  ought  not  to  dissent  from  the  Mastei^s  finding  upon 
no  more  than  a  doubt,  whether,  in  his  place,  I  should  have 
done  as  he  has  done,  or  upon  a  conjecture  that  the  person 
against  whom  he  has  decided  might  have  made  a  better 
case.  The  order  that  I  pronounce  b,  to  refuse  the  motion, 
without  costs,  and  without  prejudice  to  any  application  that 
may  be  made  to  the  Master  to  rehear  the  matter,  or  re- 
new his  decision  upon  additional  evidence.  I  may  say,  that 
if  the  two  Acts  of  Parliament  now  before  me  are  as  advan- 
tageous to  society  in  general  as  they  seem  to  be  to  the  pro- 
feedon  of  the  law  in  particular,  they  must  certainly  be  great 
tdiievements  in  legislation. 

Mr.  Roundell  Palmer  suggested  that  the  question  of  fact 
nught  be  tried  by  an  action  or  an  issue  at  once,  instead  of 
bdng  again  tried  before  the  Master.  He  referred  to  the 
9l8t  section  of  the  Act  of  1848,  and  asked  leave  to  consider 
and  speak  again  to  the  case  on  this  point. 

The  Vice-Chancellob  said,  he  did  not  think  that  an 
action  would  safely  try  the  question ;  but  that  he  would  give 
coonsel  leave  to  speak  on  Monday  to  the  question  whether 
there  should  be  an  action  or  an  issue. 


1850. 

In  re 
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Mr.  Roundell  Palmer  and  Mr.  W,  M.  Jamesy  for  the  ap-     «/Kn<^  26/A. 
peDaQt,  submitted  that  issues  should  be  directed  to  try 
whether  the  letter  of  allotment  was  sent  bon&  fide  to  the 
H^IIant^  and  whether  it  was  sent  within  a  reasonable  time 
^&et  the  application  for  shares. 


Mr.  Roxburgh^  for  the  official  manager,  contended,  that 
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1850.  the  proper  course  would  be  for  the  matter  to  go  back  to 

In  re  the  Master,  whose  finding  the  Court  had  not  disturbed,  and 

Exeter!  Plt-  ^^^  might,  under  the  powers  conferred  upon  him  by  the 

MOUTH,  AHD  Wiudiug-up  Acts,  direct  issues,  if  the  appellant,  by  the 

Railway  Co.  production  of  further  evidence,  or  otherwise,  should  shew 

Mathiw*8  ^^^  %\xic\i  a  course  was  proper. 


Casb. 


The  Vice-Chancellob  said,  he  thought  the  Court 
ought  to  direct  issues ;  and  gave  the  coimsel  liberty  to  speak 
to  the  matter  as  to  the  form  of  the  issues,  and  the  pbice 
where  they  should  be  tried. 


Juw  30M.  Mr.  Roundell  Palmer  and  Mr.  W.  M.  James  submitted  that 
there  ought  to  be  two  issues :  first,  whether  the  allotmenti 
were  made  bon4  fide  with  a  view  to  the  prosecution  of  the 
undertaking ;  and,  secondly,  whether  they  were  made  in 
reasonable  time ;  and  that  the  official  manager  should  be 
plaintiff. 

Mr.  Russelly  Mr.  Butty  and  Mr.  Roxburgh,  objected  that 
the  issues  proposed  would  not  try  the  substantial  question 
of  fraud. 

The  Vice  Chancellor  directed  two  issues,  at  there- 
quest  of  Mr.  Mathew,  Mr.  Mathew  being  plaintifiT:  the  first 
affirming  that  the  allotment  of  shares  made  to  the  plsintiff 
on  the  15th  of  December,  was  made  to  him  fraudulently^  or 
not  with  a  view  to  the  prosecution  of  the  undertaking;  the 
second  affirming  that  the  allotment  was  not  made  in  reason- 
able time  after  the  application  of  the  plaintiff  for  the  shares. 


Nov,  7th,  The  case  now  came  on  to  be  disposed  of,  the  jury  havlog 
found  that  the  shares  were  not  allotted  within  a  reasonable 
time  after  the  application;  and  that  the  committee  did  not, 
at  the  time  of  the  allotment,  intend  to  carry  on  the  unde^ 
taking,  and  that  the  allotment  was  not  made  with  a  view 
to  its  prosecution. 
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Mr.  Boundell  Palmer  and  Mr.  Wi  M.  James^  for  the  appel- 
lant. 

Mr.  Roxburgh^  for  the  official  manager,  objected  that  the 
first  part  of  the  issue,  as  to  the  allotment  being  fraudulent, 
had  not  been  found  by  the  jury,  but  had  been  withdrawn 
from  their  consideration  by  the  Lord  Chief  Baron,  who  had 
tried  the  issue. 

The  Vice-Chancellob  ordered,  that  the  appellant's 
name  should  be  removed  from  the  list;  and  that  his  costSj 
properly  incurred  in  the  matter  in  the  Master^s  office,  pre- 
viously to,  and  also  of  and  relating  to,  the  applications  to 
the  Court,  and  of  and  relating  to  the  issues  and  the  trials 
should  be  paid  out  of  the  estate. 


1850. 

In  re 
Thb  Direct 
Exeter,  Ply- 
mouth, AND 
Dbvohport 
Railway  Co. 

Mathbw's 
Case. 


Hole's  Case. 

X  HIS  was  an  appeal  from  the  decision  of  the  Master, 
placing  the  appellant,  Mr.  Hole,  upon  the  list  of  contribu- 
tories.  On  the  10th  of  October,  1845,  the  appellant  con- 
sented to  his  name  being  placed  upon  the  list  of  provisional 
committee-men.  He  afterwards  requested  that  his  name 
might  be  withdrawn,  but  his  request  was  not  complied 
with«     Subsequently  he  paid  \5l  to  avoid  ftirther  liability. 

Mr.  Karslake,  for  the  motion,  admitted  that  the  only  dis- 
tinction between  this  case  and  that  of  Mr.  Besly  was,  that 
the  appellant  had  never  attended  any  meeting  of  the  com- 
mittee. This  circumstance,  however,  he  contended,  took 
away  from  the  case  one  of  the  fiicts  on  which  the  judgment 
of  the  Lord  Chancellory  in  Beslxfs  case{a\  mainly  proceeded. 

(a)  2  M*N.  &  G.  176. 


June  7th. 

Held,  that  the 
circumstance 
of  a  proyiHion- 
al  committee- 
man never 
having  attend- 
ed a  meeting 
of  the  commit- 
tee was  not 
sufficient  to 
distinguish 
his  case  from 
Besli/'Sf  to 
which  it  was 
in  other  re- 
spects similar. 
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1850.  Mr.  Russell  and  Mr.  Roxburgh^  for  the  official  manager, 

In  re        were  not  called  upon. 
Thi  Dibiot 

MouT^AKD^    The  Vice-Chancellob  : — 

Dbfovport 
Railway  Co.        I  am  of  opinion  that  this  gentleman  is  not  a  member  of 

Hole's  Case.  *^®  Company  which  has  been  directed  to  be  woimd-up  by 
the  order  of  the  Court,  believing,  as  I  do,  that  Besli/s  mt 
was  not  materially  different  from  the  present. 

If,  therefore,  I  were  to  act  on  my  opinion,  I  should  (sub- 
ject to  what  might  have  been  said  on  the  part  of  the  official 
manager)  have  acceded  to  the  motion.  It  is  better,  how- 
ever, that  I  should  act  on  the  opinion  of  the  Lord  Chanr 
cellar ;  and  viewing  the  case  as  I  have  said,  I  shall  decide 
according  to  that  opinion,  and  refuse  the  motion  without 
costs. 


May  25M  &    In  the  Matter  of  The  Lakne,  Belfast,  and  Balltmena 
'^"^^^'*-  Eailway  Company; 

AMD 

In  the  Matter  of  The  Joint-stock  Companies  Windikg- 

up  Acts,  1848  &  1849. 

Ex  parte  Bakeb. 

WbePB  a  wind-  On  the  18th  of  January,  1850,  the  Court  made  the 
been  obtained  usual  order  to  wind  up  the  affairs  of  the  above  Company^ 
who^don"'  o«  ^he  petition  of  Stafford  Henry  Northcott,  a  shareholder 

ed  it,  upon  a     in  the  said  Company, 
compronuse  ,  l      ^ 

with  the  di-  The  directors  appealed  against  this  decision,  but  the  s{r 

carrying  it  in-  P^al  never  came  on,  the  directors  compromising  with  Mf* 

to  the  Master's 

office,  the 

Court  gave  the  prosecution  of  the  order  to  a  second  petitioner ;  and  on  the  death  of  such  s^* 

cond  petitioner  before  he  had  taken  any  further  step  in  the  matter,  the  Court,  upon  9^ 

ex  parte  motion,  gave  the  carriage  of  the  order  to  another  shareholder. 
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Northcott  by  paying  him  a  sum  exceeding  75.  6cL  per  share^ 
and  lOOL  for  costs,  out  of  the  assets  of  the  Company ;  the 
Older  was  never  carried  in  before  the  Master.  The  direc- 
tors afterwards  bought  up  several  other  shares^  at  the  rate 
of  Is,  6d.  per  share. 

Under  these  circumstances,  a  i)etition  was  presented  by 
Mr.  Costigin,  a  shareholder,  praying  for  the  usual  winding- 
up  order,  or^  in  the  alternative,  that  the  Court  would  order 
that  he  should  have  the  carriage  and  prosecution  of  the 
order  obtained  on  the  application  of  Mr.  Northcott. 

Mr.  Russell  and  Mr.  C  Hall  for  the  petitioner. 

TheViCfi-CHANCELLOB  made  an  order  that  the  petitioner 
should  have  the  carriage  and  prosecution  of  the  order,  and 
reserved  the  costs. 

The  order  was  drawn  up  and  passed. 

!Mr.  Costigin  died,  and  was  buried  on  the  5th  of  June, 
1850. 

Mr.  C.  Hall  now  moved,  on  behalf  of  Thomas  Baker, 
that  the  carriage  and  prosecution  of  the  original  order 
Blight  be  given  to  Mr.  Baker.  He  read  two  affidavits,  the 
first  verifying  the  death  of  Mr.  Costi^,  and  the  second 
deposing  to  Mr.  Baker  being  a  shareholder  in  the  Company. 

No  notice  of  the  motion  had  been  given  either  by  adver- 
tisement or  by  service  on  any  shareholder. 
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1850. 

Lire 

Tub  Labns, 

Belfast,  aud 

Ballymexa 

Railway  Co. 

Ex  parU 
Bakbs. 

May25ih. 


Jane  25th, 


The  Vice-Chancellob  granted  the  application^  but 
8ud  it  would  be  at  the  risk  of  ]Mr.  Baker  whether  the  order 
should  be  discharged,  if,  upon  application^  the  Court  should 
^  sufficient  ground  for  taking  thut  course. 
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1850. 


June  20th, 


In  the  Matter  of  The  Vale  op  Neath  akd 

Wales  Brewery  Company; 


South 


AHD 


In  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  Acts,  1848  &  1849. 

Walters'  Second  Case. 

X  HE  above  case  was  heard  on  the  3lst  of  January,  1850^ 
upon  a  motion  then  made  by  the  official  manager,  by  way 
of  appeal  from  the  decision  of  the  Master,  who  had  ex- 
cluded his  name  from  the  list  of  contributories  to  the  Com- 
pany.   The  Court  referred  it  back  to  the  Master  to  review 

gularly  byen-   his  report. 

tnea  in  the  *^  ^  ^ 

Company's  A  report  of  that  hearing  will  be  found  ante,  pp.  149 — 157. 

Mr.  Walters  appealed  from  this  decision.  The  appeal 
was  heard  by  the  Lord  Chancellor  on  the  8th  of  March, 
1850,  and  was  dismissed  with  costs. 

Upon  the  review  of  the  case  before  the  Master,  the  several 
circumstances  stated  in  the  former  report  remiuned  un- 
changed. 

Iklr.  Walters  was  examined  on  his  own  behalf  before  the 
Master ;  but,  though  he  did  not  recollect  some  of  the  cir- 
1841  ho^*^-  ^*  cumstances  as  then  stated,  he  did  not  expressly  deny  any  of 
came  deuroua    them ;  and  Mr.  Buckland,  who  was  also  examined  for  Mr. 

to  retire  ftrom 

being  either  Walters,  admitted  that  he  vi-as  virtually  the  principal  man- 

ehlireholder :  ^S^^  ^^  ^^^  Company,  and  that  Mr.  Walters  left  it  to  him 

T^  *f  tli"d^^  ^^  arrange  as  to  transferring  all  the  shares  into  Mr.  Wal- 

rcctortwith  tcrs'  name. 

W.  it  W»B 

weed  that 

the  ahareA  nhonld  be  taken  back :  and  he  was  rei>aid  the  ralne  of  the  eharee  by  a  promisi^ 
note,  signed,  a»  for  the  Company,  by  one  director  in  &Tonr  of  another,  and  indorsed  to  w. 
The  note  was  ultimately  paid,  but  no  transfer  was  regulariy  made  or  executed ;  W.  thenee- 
fturth  ceased  to  act  as  director  and  to  be  treated  as  a  shareholder  i—HM^  that  the  direetof' 
had  no  power  to  accept  the  shares  back  from  W.,  and  that  W.  could  not  be  presumed  to  be 
ignorant  that  they  were  without  that  power,  and  that  his  name  was  properly  on  the  list  ^ 
contributories.  ^^wy.  whether  the  Winding  up  Acts,  1S48  &  1849,  do  not  go  beyooo 
dtTising  modes  of  enforcing  liabilities  previously  existing,  and  hare  not  creat^  new  U*- 
bilitieiJ 


Shares  in  a 
Joint-stock 
Company 
were  trans- 
ferred by  the 
directors  to 
W.,  a  pur- 
chaser, irre- 


book,  and  not 
by  allotment 
or  deed,  as  re- 

2uired  by  the 
lompany's 
deed  of  settle- 
ment.   In  re- 
spect of  this 
transfer  as  a 
qualification, 
W.  became  a 
director.    At 
the  expiration 
of  half  a  year. 
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It  also  i^peared  that  both  sets  of  shares  which  were  1850. 
transferred  into  Mr.  Walters'  name  were  acquired  by  him  /^  r^ 
fiom  the  directors.  '"'=■  ^^"^  ^' 

Neath  and 

Afl  is  stated  in  the  report,  ante,  p.  153,  Mr.  Walters   South  Walks 

retired  from  the  Company  on  the  11th  of  October,  1841.         

On  that  occasion,  Mr.  Buckland,  Mr.  Slancombe,  and  Mr.  %^fxm>  Cabs. 
Little,  three  of  the  directors,  met  Mr.  Walters,  by  appoint- 
ment, at  the  house  of  Mr.  Little,  in  Bath,  in  consequence 
of  Mr.  Walters'  letter  of  the  6th  of  October,  1841.  Mr. 
Buckland  at  that  time  also  proposed  that  the  shares  should 
be  taken  back  from  Mr.  Walters,  and  that  the  Company's 
note  for  lOOOiL  should  be  given  to  him  for  them.  Mr. 
Walters  objected  to  this  proposal,  alleging  that  he  could 
not  well  use  such  a  note  with  the  Banking  Company  in 
which  he  was  a  partner.  After  some  discussion,  the  fol- 
lowing promissory  note  was  prepared  and  signed : — 

«  Neath,  October  11th,  1841. 
^^  Twelve  months  after  date  we  promise  to  pay  Joseph 
Slancombe,  Esq.,  or  order,  the  sum  of  One  Thousand 
Pounds,  value  received. 

"  For  the  Vale  of  Neath  and  South  Wales  Brewery  Co. 

"  £1000.  "  W.  H.  Buckland. 

Kr.  Slancombe  indorsed  the  note,  and  handed  it  over  to 
Mr.  Walters. 

The  shares  were  afterwards  transferred,  in  the  Share  Be- 
(^  Book,  frt>m  Mr.  Walters^  account  to  that  of  the  di- 
^^18 ;  but  it  did  not  appear  that  Mr.  Walters  knew  to 
whom  they  were  transferred. 

No  transfer  of  the  shares  was  ever  executed  by  Mr.  Wal- 
^  The  bill  was  not  paid  at  maturity,  but  it  was  ulti- 
Otttely  paid  in  full  to  Mr.  Walters. 

The  Master  decided  that  Mr.  Walters  was  a  contributory. 

This  was  a  motion  by  Mr.  Walters,  by  way  of  appeal 
ftom  the  decision  of  the  Master. 
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1850.  Mr.  Bacon  and  Mr.  Southgaie  in  support  of  the  motion. 

In  re        — ^®  Master  has  placed  Mr.  Walters'  name  on  the  list; 

^Lth  aitd'    *^*^  *^®^  ^^  decision  of  the  Court,  on  the  former  hearing, 

South  Wales   we  cannot  now  contend  that  he  never  became  a  share- 

'   holder;  but  we  contend  that,  haying  become  a  shareholder, 

Binn^OAn.  ^^  ceased  to  be  one  in  October,  1841.  Mr.  Walters  unde^ 
stood  that  the  shares  were  to  be  taken  back  by  the  party 
who  had  sold  them,  whether  that  party  were  Mr.  Buckknd 
or  the  Company;  and  so  far  as  Mr.  Walters  was  concerned 
or  knew,  that  party  was  Mr.  Buckland,  he  paying  Mr. Wal- 
ters for  the  shares  by  a  security  given  by  the  Company  and 
Mr.  Slancombe.  It  is  not  to  be  presumed  against  Mr.  Wal- 
ters that  he  knew  he  was  not  selling  to  Mr.  Buckland: 
Holbeey's  case  (a). 

If  it  be  said  that  the  mode  of  transfer  prescribed  by  the 
Company's  deed  of  settlement  was  not  pursued,  and  that, 
on  the  authority  of  Morgarii  case(h\  Mr.  Walters  con- 
tinued to  be  liable  as  a  contributory,  notwithstanding  that 
he  parted  with  his  shares  in  October,  1841,  there  is  this 
circumstance  which  distinguishes  Mr.  Walters'  positioii 
from  that  of  Mr.  Morgan,  that  the  transactions  between 
Mr.  Walters  and  the  Company  were,  from  first  to  kst, 
through  Mr.  Buckland;  and  if  Mr.  Buckland  had  the 
power  to  bind  Mr.  Walters  as  a  contributory,  by  an  irregu- 
lar transfer  of  shares  to  him  not  completed  with  the  forma- 
lities required  by  the  deed  of  settlement,  he  had  power,  in 
the  same  way,  to  loose  him  from  that  obligation.  More- 
over, Mr.  Walters  appears  to  have  believed  that  he  wa*' 
ftdly  discharged  in  October,  1841,  from  his  character  of 
shareholder.  The  directors,  who  fully  represented  the 
Company  in  the  transaction,  concurred  in  inducing  Mr- 
Walters  to  think  he  was  then  discharged;  and  the  Cooa- 
pany  ought,  at  this  distance  of  time,  to  be  bound  by  then 
acts. 

(«)  1  De  G.  &  S.  777. 
(6)  1  De  (x.  &  S.  750,  and  1  M»N.  &  G.  225. 
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It  waa^  firom  October,  1841,  notorious  to  every  member  1850. 

of  tbe  Company  that  Mr.  Walters  had  ceased  to  be  a  di-  j^^^ 

rector;  and  the  books  by  which  the  shareholders  ought  to  '^jj^^^^  ^' 

be  bound,  and  are  actually  bound  under  s.  48  of  the  Wind-  South  Walm 

ing-up  Act,  1848,  shewed  that  he  had  also  ceased  from  that        

time  to  be  a  shareholder;  and,  after  the  lapse  of  years,  the  g^OTTpCiiii. 
uniyersal  acquiescence  by  all  members  of  the  Company 
ought  to  be  taken  as  condusively  binding. 

Mr.  RtuieU  and  Mr.  71  H.  Terrell,  for  the  official  mana- 
ger, were  not  called  on. 

Tbe  Vice-Chancellob: — 

This  is  probably  a  hard  case  for  Mr.  Walters;  and  per- 
baps  he  is  placed  in  a  situation  of  liability  in  which  he 
never  would  have  been  but  for  the  two  Acts  of  Parlia- 
ment in  question,  which,  construed  as  they  have  been, 
may  be  thought,  perhaps,  to  go  beyond  devisiog  modes  of 
enforcing  liabilities  previously  existing — and  to  create  new 
fiabilities.  This  seems  so  important  a  view  of  these  Acts 
of  Parliament,  that  I  purposely  express  myself  in  terms  of 
doubt  upon  it. 

I  was,  however,  and  am  of  opinion,  that  the  acquisition 
of  the  shares  in  question  by  Mr.  Walters  was  an  effectual 
acquiffltion  by  him  from  the  directors,  as  representing  the 
Company,  and  not  from  Mr.  Buckland,  as  a  private  man. 
I  am  also  of  opinion  that  Mr.  Walters  must  be  taken  to 
bave  had  notice  before  the  month  of  October,  1841,  that 
such  was  the  nature  of  the  title.  That  being  so,  what  was 
^e  transaction  of  October?  I  hope  tiiat  I  am  not  wrong 
^  Baying  tiiat  I  should  have  been  very  glad  to  bring  this 
^thin  the  principle  of  HoUwei/s  case  {a);  but  I  cannot, 
conristentiy  with  what  I  consider  the  due  administration  of 
j^ce,  do  so.     I  am  of  opinion,  that  the  true  nature  and 

(a)  1  De  G.  &  S.  777. 
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1850.        the  true  intention  of  the  transaclion  of  October^  1841,  on  the 

In  re        P^^t  of  Mr.  Walters,  and  of  every  one  else  concerned,  was 

Th»  Valb  of    ^  gj^g  hBx\i  the  shares  to  the  quarter  fix)m  whence  Mr. 

South  Walis   Walters  had  derived  them,  which  quarter  was,  I  must  take 

*   it,  believed  by  Mr.  Walters  to  be,  and  was  in  fact,  the  Com- 

Siwwrocii.    P^^J'  ^^  ^^  directors  as  representing  the  Company,  and 
not  Mr.  Buckland.    But  consistently  with  Morgcais  ca9e(a\ 
I  cannot  say  that  such  a  transaction  was  valid.     I  cannot 
say  that  the  directors,  on  behalf  of  the  Company,  had  power 
to  accept  these  shares;   I  cannot  judicially  say  that  Mr. 
Walters  was  ignorant  that  they  were  without  that  power. 
The  consequence  is,  that  without  contradicting  Morgan^ 
case,  which  I  ought  not  to  do,  I  cannot  hold  this  gentleman 
exempt.    I  fear  that  I  must  leave  Mr.  Walters  where  he  is. 

The  motion  was  refused,  with  costs. 

(a)  1  De  G.  &  S.  750 ;   1  M'N.  &.  G.  225. 
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1850. 
In  re 

Gordon's  Case.  TmValbof 

KlATH  AFD 

T  South  Wales 

HE  Master  had  placed  the  name  of  Mr.  George  Gordon    Bbewut  Co. 

upon  the  list  of  contributories  to  the  above  Company.  J^^ 

This  was  a  motion  by  way  of  appeal^  by  Mr.  Gordon,  Twcnty^even 

from  the  Master's  decision.  Joinutock 

The  question  as  to  Mr.  Gordon's  liability  arose  under  the  ^1"*^™' 

^  *  ''  pany  were  as- 

foUowing  circtunstances : —  signed  by  two 

The  Company  was  formed  under  a  deed  of  settlement,  to  a  purchaser 
by  the  first  clause  of  which  the  capital  and  objects  of  the  uce  thcreof^^ 
Company  were  specified  (a).     By  the  37th  clause  it  was  J^  f^^^^  ^ 
provided,  that  the  proprietors  of  shares  should  be  autho-  in  1843,  and 
riaed  to  assign  their  shares  to  any  person,  subject,  never-  entry  of  the 
theless,  to  the   approbation  of  the  directors  for  the  time  ^**^®P  ^ 
being;  but  no  assignment  without  the  approbation  of  the  share  ledger  of 
directors,  to  be  manifested  as  thereinafter  mentioned,  was  The  Company 
to  have  any  force  either  in  kw  or  in  equity.  ITmISS 

The  41  St  clause  provided  as  follows:  -"The  approba-  5^f  ^^f'^'^"* 
tion  of  the  directors  in  all  the  above  cases,  to  be  valid,  secretary  per- 
shall  be  manifested  by  entries  or  memorandums  to  that  the  entry 
effect  in  the  share  register-book,  under  the  signatures  of  ^^^J^e^i^ 
two  of  the  directors  for  the  time  being,  and  by  like  memo-  pencil;  but 

.  ,  .        other  for- 

^ndums,  so  signed,  added  to  or  indorsed  upon  the  copies  malities  re- 

auired  by 
lie  Company's 
^^  of  Bettlement  to  render  transfers  of  shares  valid  were  not  complied  with.  The  purchas- 
5'*  by  letter,  in  1848,  requested  that  the  diridend  on  his  shares  should  be  paid  to  a  specified 
^^Tidual;  and  a  diridend,  which  was  the  only  dividend  then  payable,  was  paid  acconlingly. 
Notices  of  meetings  and  of  other  proceedings  usually  sent  to  shareholders  were  regularly  sent 
^  tiie  purchaser ;  and  in  reply  to  one  of  such  notices  in  1845,  the  purchaser  wrote  to  the 
^^cretuy  concurring  in  a  proposal  then  made  to  sell  the  Company's  place  of  business,  and 
^weirith  to  pay  its  liabilities.  That  letter  was  recorded  in  the  minutes  of  the  meeting,  at 
^Hieh  a  resolution  to  the  proposed  effect  was  come  to : — HM,  that  there  was  a  complete 
^Sreement  on  the  part  of  uie  purchaser  to  become  a  shareholder,  and  an  acceptance  of  mm, 
^  nieh,  by  persons  having  the  management  of  the  affairs  of  the  Company,  who  were  com- 
P^^t  to  act  as  they  did;  and  that  the  purchaser's  name  was  properly  placed  upon  the  list  of 
contributories. 


(a)  See  this  clause  stated  at  length  in  MorgatCs  case,  1  De  G.  &  S.  750. 
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IMO.         or  certificates  of  the  former  entries  respecting  the  shares  in 

In  re        question  in  the  share  raster-book;  or,  instead  of  each  last- 

NuTH  iid'   mentioned   memorandums,  by  snch  copies  or  certificates 

&11I1B  W^"*   being  delivered  to  the  parties  entitled  thereto,  of  the  new 

or  altered  entries  respecting  the  same  in  the  shore  iegi8ter< 

OoKDOjT'sCm.  1.     L «  * 

It  appeared  hy  the  admisNons  made  in  the  case,  that,  by 
an  indenture,  dated  the  13th  of  November,  1842,  (being  an 
assignment  in  the  common  form  used  hj  the  Company,)  in 
confflderation  of  299L  19s.,  expressed  to  be  paid  to  John 
White  Little,  he  assigned  fiiiteen  shares,  Noe.  2611  to 
2625,  both  inclnaive,  in  the  Company  to  Mr.  Gordon,  sub- 
ject to  the  provisions  of  the  Company's  deed  of  settlement; 
and  Mr.  Gordon  covenanted  mth  the  trustees  of  the  Com- 
pany to  observe  and  perform  the  stipulations  of  the  Com- 
pany's deed;  and  by  a  similar  deed,  of  the  some  date, 
Joseph  Rusher,  in  consideration  of  240i.  expressed  to  be 
paid  to  him  in  like  manner,  assigned  twelve  other  shares  in 
the  Company  to  Mr.  Gordon,  who  thereby  entered  into  ■ 
similar  coveoant  with  &e  trustees  of  the  Company  to  ob- 
serve the  stipulations  contained  in  the  Company's  deed  cf 
settlement. 

The  follo^ving  entries  were  made,  upon  the  rec^t  of  the 
two  deeds  of  transfer,  by  the  secretary  of  the  Company,  it 
p.  175  of  the  shareholder's  ledger: — 


175 

Dr. 

George 

Gordon 

Cr. 

1812. 

Folio. 

^1 

£   f.  d 

181 

Fdio. 

■u 

£  .i 

Not.  15 

11—18 

From  J,  W 
Lilllo    . 

From   J. 

15 
12 

L 

The  words  "  George  Gordon,"  and  the  figures  15  bJ>^ 
12,  were  written  in  pencil  by  the  secretary,  and  so  con- 
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^ued  until  the  month  of  August,  184 7»  when  he  wrote        is^o. 
the  same  in  ink;  and  he  then,  for  the  first  time,  wrote  the        jn  re 
words  and  figures,  *^  November  15,  1 1—18,"  "  From  J.  W.    '^^\"^' 
Little,*  and    **  From  J.  Rusher."   Corresponding  entries  ^^^  ^^Jf* 

weie  made  at  the  same  time  in  the  same  ledger  in  pencil         

and  ink,  in  the  accounts  of  Mr.  Little  and  Mr.  Rusher.         Qo«K«'«Cin. 

No  other  entries  were  made  in  the  Company's  books  as 
to  the  transfer  of  the  shares,  and  no  approval  by  the  direc- 
Uxn  of  the  transfers  otherwise  appeared. 

Mr.  Grordon,  by  letter,  addressed  in  April,  1843,  to  the 
secretary,  requested  that  the  dividends  on  the  shares  tran»- 
fenred  to  him  should  be  paid  to  Mr.  Dimn.  A  dividend 
then  due  was  accordingly  paid  to  Mr.  Dunn ;  but  the  secre- 
tery  regularly  sent  all  notices  of  meetings  and  of  other  mat- 
t^  to  Mr.  Gordon,  as  a  shareholder. 

In  the  month  of  July,  1845,  a  meeting  of  shareholders 
was  convened  by  the  secretary,  by  letter,  in  pursuance  of  a 
leqniaition  to  consider  the  propriety  of  selling  the  premises, 
ttd  to  take  measures  to  discharge  the  remaining  liabilities 
of  the  Company.  Mr.  Gk)rdon  having  received  the  letter, 
ud  a  copy  of  the  requisition,  wrote  to  the  secretary  that 
l^e  considered  it  advisable  as  proposed  to  sell  the  premises, 
wid  to  apply  the  proceeds  to  the  payment  of  the  remaining 
li^ilities.  This  letter  was  recorded  in  the  minutes  of  the 
fiieeting. 

The  business  ceased  to  be  carried  on  on  the  31st  of  De- 
^mber,  1844;  and  the  Company  was  dissolved  by  a  resolu- 
tion of  a  general  meeting,  held  on  the  5th  of  May,  1847. 

Mr.  Bacon  and  Mr.  Toller  for  the  motion. — Mr.  Gor- 
an's name  ought  not  to  be  on  the  list  of  contributo- 
'iea.  In  Whitens  case{a)y  which  was  in  the  same  Com- 
ply, the  Court  thought  that  there  must  be  an  effectual 
^proval  and  an  effectual  adnussion  of  the  purchaser  as  a 

(a)  Ante,  p.  167. 
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1850,        proprietor  by  the  directors.     In  the  present  case  there  is 
In  re        neither  such  approval  nor  admission  of  Mr.  Grordon. 

The  Valk  of 
Nbath  and 

South  Wa^        Mr.  RusseU  and  Mr.  TweUs^  for  the  official  manager,  were 
not  called  upon. 


BlUIWKBT  Co. 


Ck>R])oir*8  Case. 


The  Vice-Chancellob: — 

The  formaliues  required  bj  the  deed,  in  this  instance, 
were  not  complied  with.     Several  cases  in  various  Compa- 
nies have  come  before  me,  in  which  I  have  held  that  com- 
pliance not  necessary,  and  the  absence  of  compliance  not 
material     There  have  been  also  other  cases,  in  which  the 
want  of  compliance  with  them  has  been  held  to  be  material 
That  depends  upon  the  circumstances  of  each  particular 
case.     Here  I  am  of  opinion,  upon  the  evidence,  that  there 
was  a  complete  agreement  on  the  part  of  Mr.  Grordon  to 
become  a  shareholder,  and  an  acceptance  of  him  as  a  share* 
holder  by  those  who  had  the  management  of  the  affiiirs  of 
the  Company,  and  who  were,  for  this  purpose,  competent 
to  act  as  they  did  act.  I  do  not  see  any  ground  for  dissent- 
ing from  what  the  Master  has  done. 

Motion  refused,  with  costs. 


I 
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1850. 


In  the  jVIatter  of  The  Union  Bank  of  Calcutta;        June  22nd & 

July  nth. 

AND 

In  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  Acts,  1848  &  1849. 

Ex  parte  Watson. 

i  HIS  was  a  petition  by  Mr.  Watson,  a  shareholder  in  the  The  Court  will 

above  Company,  resident  in  England,  praying  for  the  usual  ^nder  the 

order  for  winding  up  its  affairs.  TitefXre 

The  Company  was  organised  and  established  in  India  as  there  are  judi- 

T  •  1    /-I  •      1  11     A  ^^^  grounds 

a  Jomt-stock  Company,  m  the  year  1829,  by  persons  all  of  for  holding  it 
whom  were  then  resident  in  India,  for  carrying  on  the  busi-  Jo  do^*^*A 
ness  of  banking  at  Calcutta.  Its  constitution  was  regulated  Joint-stock 

"®  .  ^  Banking 

by  two  deeds  of  partnership,  dated  the  1st  of  August,  1829,  Company,  es- 

and  the  Ist  of  August,  1839.    By  the  latter  of  these  deeds  it  india,  having 

was  provided  that  the  business  of  the  Company  should  con-  ^'^^'^j^ 

rast  in  issuing  notes  and  bills  of  exchange  at  the  office  in  hilities  in 

.       .  ...  .  this  country, 

Calcutta,  and  in  discounting  bills  and  promissory  notes,  and  suspended 
in  all  other  branches  of  business  usual  with  bankers  in  Cal-  f^dia^and^ 
cutta;  and  it  was  provided  that  the  capital  stock  of  the  Com-  prowedings 

'  *  ^  had  been  taken 

pany  should  be  10,000,000  of  Company's  rupees.  there  by  ar- 

By  an  Act  of  the  Legislature  of  Calcutta,  passed  in  1845,  between  cer- 

the  Union  Bank  was  authorised  to  sue  and  be  sued  in  the  ^lael^i^the 

name  of  its  secretary ;   and  it  was  declared  that,  upon  any  Company 

judgment  agamst  the  secretary,  execution  might  be  issued  the  creditors, 

against  any  shareholder,  upon  motion  made  for  that  purpose  of^h^h  others 

in  open  Court;  but  it  was  provided  that  that  Act  should  pf  the  share 

.  1      TT    .        ^^      1  holders  were 

not  extend  to  incorporate  the  Union  Bank.  sued,  who  re- 

fused to  con- 
tribute to  the 
payment  of  the  debt-s  according  to  an  assessment  unequally  made.    A  shareholder  who  was 
thus  sued  petitioned  to  have  the  affairs  of  the  Company  wound  up  under  the  Winding-up 
Acts;  but  the  Court,  pre;«uming  on  the  whole  against  the  expediency  of  its  interfering,  de- 
clined to  make  the  order,  leaving  those  concerned  to  their  ordinary  remedies. 

VOL    III.  S  D.  6.  S. 
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1850. 

In  re 

The  I'nion 

Hank  op 

Calcutta. 


Ex  partt 
Watson. 


The  partnership  deeds  of  the  Union  Bank  were  executed 
at  Calcutta  by  the  shareholders  in  the  bank;  and  such 
deeds,  as  well  as  all  the  books  and  accounts  of  the  bank, 
and  all  transfers  of  shares  in  the  bank,  were  always  kept  in 
the  office  of  the  bank  at  Calcutta,  and  in  the  custody  of  the 
officers  of  the  bank  there. 

The  meetings  of  the  shareholders  were  always  held  at 
Calcutta,  and  the  affairs  of  the  bank  were  entirely  managed 
in  India.  The  directors,  trustees,  secretary,  treasurer,  and 
all  the  other  officers  of  the  bank  were  all  resident  at  Cal- 
cutta. 

The  Union  Bank  carried  on  the  business  of  bankers  in 
Calcutta  to  a  large  amount  In  the  course  of  business  it  re- 
ceived at  the  establishment  at  Calcutta  sums  of  money  to 
the  credit  of  persons  in  London,  and  paid  the  amounts  ac- 
cordingly in  London,  through  Messrs.  Glyn  &  Co.,  bankets 
in  Lombard-street;  and  similar  payments  were  made  to 
Messrs.  Glyn  &  Co.  in  London,  on  account  of  the  Union 
Bank,  to  be  paid  to  persons  at  Calcutta,  which  were  accord- 
ingly paid;  and  the  Union  Bank  drew  and  issued  bilk  of 
exchange  and  promissory  notes,  and  granted  letters  of  cre- 
dit at  Calcutta,  upon  Messrs.  Glyn  &  Co.,  which  were  doly 
honoured  by  the  latter  firm  in  London,  as  the  agents  fiv 
the  Union  Bank;  and  Messrs.  Glyn  &  Co.,  as  agents  fo 
tlie  Union  Bank,  issued  similar  notes  on  the  Union  Bank^ 
and  which  were  duly  honoured  at  Calcutta.  The  Union  Bank 
received  the  usual  banking  profits  on  all  these  transactional 

It  was  alleged  by  the  petitioner,  that  the  banking-honse 
of  Messrs.  Glyn  &  Co.,  in  Lombard-street,  was  constituted 
a  place  of  business  for  the  Union  Bank,  and  that,  in  this 
manner,  it  carried  on  the  business  of  bankers  in  England. 

The  Union  Bank  suspended  payment  in  the  year  1847, 
being  greatly  indebted  in  India,  but  having  also  large  aasetB 
and  liabilities  in  England. 

Upon  a  suspension  of  payment  by  the  Union  Bank,  ^ 


\ 


i 


CA8XS  IH  CHAKCBRT. 


255 


1850. 

In  re 

Thb  Union 

Bank  of 

Calcutta. 


Ex  parte 
Watbor 


ezecative  committee  was  formed  at  Calcutta  for  liquidating 
itB  debts;  and  a  committee  of  creditors  was  also  formed,  by 
whom  a  scheme  of  contribution  by  shareholders  was  made 
up,  and  by  which  the  shareholders  were  assessed  in  sums 
varying  firom  25/.  per  share  to  200/1  per  share. 

Under  this  assessment,  Mr.  Watson,  the  petitioner,  was 
flwessed  for  200£  per  share  on  fifteen  shares.  He  refused 
to  pay  so  large  a  contribution,  and  an  action  at  law  was  com- 
menced against  him  by  Messrs.  Glyn  &  Co.  for  the  re- 
covery of  5,000£  due  to  them  from  the  Union  Bank.  Share- 
holders in  the  bank,  at  the  time  of  its  suspension  of  pay- 
ment, to  the  number  of  sixty  and  upwards,  were  resident 
in  England. 

The  petition  prayed,  under  these  circumstances,  that  the 
tffidrs  of  the  Company  might  be  wound  up  under  the  Joint- 
8lodk  Companies  Winding-up  Acts,  1848  &  1849. 

There  being  no  office  of  the  Union  Bank  of  Calcutta  in 
Engiandj  except  the  banking-house  of  Messrs.  Glyn  &  Co., 
personal  service  of  a  copy  of  the  petition  was  made  on  one 
of  the  partners  of  that  firm  at  the  banking-house.  A  mem- 
ber and  contributory  of  the  Union  Bank  of  Calcutta,  resi- 
dent in  London,  was  also  served  with  a  copy  of  the  petition 
ud  with  the  order  of  the  Court,  whereby  the  hearing  of  the 
petition  was  specially  fixed. 

The  petition  was  also  advertised  in  six  newspapers  at 
Calcutta,  including  the  Calcutta  Gazette,  several  times  in 
the  month  of  May,  1850. 


The  petition  was  now  called  on.     Mr.  RusseUy  Mr.  Ma-     June  22nd. 
bf,  and  Mr.  Smale,  appeared  in  support  of  it 

Mr.  Lloyd,  Mr.  JF.  M.  James,  and  Mr.  J.  S.  Boupell^  who 
appeared  for  several  contributories  to  the  Company,  objected 
that  the  service  of  the  petition  had  not  been  made  in  com- 
pliance with  the  directions  of  the  Act,  1848,  sect.  10. 
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16M-  TIieT  abo  olgected,  that  there  had  been  no  advertifle- 

/n  n?  ment  in  any  newspaper  in  the  ooantr,  city,  or  borough 

^Ba*k"f'  ^hcre  the  fixed  or  onlr  office  of  the  Company  waa,  accord- 

CxLCTTfA-  ing  to  the  provison  of  the  Winding-op  Act,  1849,  sect.  2. 

£z  pati€ 

Wahoil  The  Vice-Chaxcellor  said,  that  the  service  on  a  con- 

tribotory  in  Engfamd,  and  the  advertisement  in  the  Lon- 
don Gazette,  were  sufficient. 

On  the  application  of  Mr.  JJoyd  the  petition  was  ordered 
to  stand  over. 

Jmfy  16IA.         Mr.  Russell,  ^Ir.  MaKms,  and  Mr.  Snude  now  asked  for 
the  usual  order  for  winding  up  the  affidrs  of  this  Compunj. 

It  is  within  the  jurisdiction  of  the  Court  to  make  the 
order  asked. 

The  transactions  of  the  Company  between  its  memben 
would  be  properly  the  subject  of  suit  in  this  Court;  and  as 
to  jurisdiction,  it  is  the  same  whether  this  Court  interferes 
by  suit  or  by  the  more  summary  process  given  by  these 
Acts.  A  banker  in  India,  drawing  bills  on  English  bank- 
ers, is  liable  to  the  bankrupt  laws  of  this  country:  InffBssy* 
Grant(a),  This  Company,  in  the  same  manner,  would  be 
liable  to  the  bankrupt  laws  here;  and  it  is  submitted  it  is 
equally  liable  to  the  jurisdiction  of  this  Court  under  the 
Winding-up  Acts.  The  petitioner  would  have  been  willing 
to  contribute  his  fiur  proportion  towards  payment  of  thedehts 
of  the  Company,  but  he  resbts  the  attempt  to  force  him 
to  contribute  eight  times  more  in  proportion  than  other 
shareholders  equally  well  aUe  to  pay.  This  fact  is  uncon- 
tradicted, and  of  itself  affords  a  sufficient  ground  for  the 
interference  of  the  Court  under  these  Acts,  since  the  or£- 
nary  remedies  would  be  quite  inadequate  for  the  protection 
of  the  petitioner. 

(a)  5  T.  R.  530. 
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The  Court  bas  already  wound  up  a  Company  carrying  on 
the  business  of  banking  in  a  oolony :  Ex  parte  Latta  re  The 
Btyal  Bank  of  Australia  (a). 

Mr.  Uoydy  Mr.  W,  M.  Jamesy  and  Mr.  «/.  8,  Raupell  for 
seyend  shareholders,  in  opposition  to  the  motion,  were  not 
cdledon. 


1850. 


In  re 

The  Union 

Bank  of 

Calcutta. 


Ex  parte 
Watboh. 


The  Vice-Chancellor: — 

I  assume  (without  however  deciding)  that  according  to  the 
true  construction  of  these  Acts,  this  Court  has  power  to 
frect  the  winding  up  of  the  Company,  so  far  as  this  can  be 
done  in  the  absence  from  the  jurisdiction  of  a  large  number 
of  its  members.  It  is  not,  however^  in  every  case  within 
Ae  provifflons  of  the  Acts  that  the  Court  will  interfere 
imder  them*  It  is  incumbent  on  the  Court  not  to  act  under 
Aese  statutes,  where  there  are  judicial  grounds  for  holding 
boot  to  be  expedient  to  do  so. 

This  Company  was  established  in  India,  and  is  an  Indian 
Company,  but  has  correspondents  here,  and  very  possibly 
in  other  parts  of  Europe,  without  which,  probably,  its  busi- 
oesB  of  banking  could  not  be  transacted.  That,  however, 
does  not  render  it  necessary  to  act  under  the  statutory  ju- 
risdiction, if  it  is  not  shewn  that  there  exist  in  this  country 
the  means  of  doing  substantial  justice,  or  more  good  than 
bum,  by  so  interfering.  In  my  opinion,  the  presumption 
is  against  the  expediency  of  interfering  in  this  case,  and  it 
if  incumbent  on  the  petitioners  to  shew  that  the  true  view 
is  not  the  prim&  &cie  view.  But  every  thing  that  I  have, 
heard  strengthens  my  persuasion  that  much  more  mischief 
vould  arise  from  acting  on  this  petition  than  from  declining 
now  to  interfere,  and  leaving  those  concerned  to  the  reme- 


July  17  th. 


(a)  Ante,  p.  186. 
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1850. 

In  re 

Thb  Ukioh 

Bask  or 

Calcttia. 

Ex  parte 
Waibov. 


dies,  which,  by  the  law  of  this  country  or  of  India,  or  of  both, 
are  open  to  them,  independently  (rf*  the  two  statotea. 

The  petition  was  dismissed  without  costs^  and 
without  prejudice  to  any  other  proceeding. 


Jul^  17  th. 


In  the  Matter  of  The  North  of  England  Joint-stock 

Banking  Company  ; 


AX1> 


TkeezMntriz 
of  a  deceased 
shareholder  in 
a  Joint-«tock 
Banting  Com- 
pany Kceived 
aividends  on 
Khar»  rented 
in  him  from 
his  desiih  in 


In  the  flatter  of  The  Joint-stock  Companies  Winding- 
up  Acts,  1848  &  1849. 

Gtouthwaite's  Case. 

George  GOUTHWAITE,  being  the  holder  of  eighty 

shares  in  the  above  Banking  C<Hnpany,  died  in  1842,  and 

his  will  was  proved  by  his  widow,  Mrs.  Jane  Grouthwaite, 

the  executrix  named  in  the  wilL 

Mrs.  Gouthwaite  received  the  dividends  on  the  eighty 

shares  as  thev  became  due,  finom  the  date  of  her  hadjand's 

1S42  lill  1S46,  death  up  to  the  vear  1846,  when  the  bank  stopped  pay- 
when  the  af-  ^    /    .      ,,•,..,     /       .,  ^       * 
feire  of  ihe        mcnt,  sigmng  the  diviaena  receipts  as  executrix. 

C,>a-l^ny  l»e- 
cjine  onihar- 
n^eed:  bnt 
she  v^isnot 
ns^Tilred  by 
I  he  directors 
to  eiocu:e 
the  d^xxi  of  set- 
tlement ae- 
cordinir  to  the 
proTision*  of 
that  dvvn- 
men;,  nor  did 
«he  execute  it : 

— i?'.\i,  FiT$t,  that«  a$  she  participated  in  the  proStR.  it  vms  tmreMonable  to  attribntetoher 
and  the  diix>ctor&an  intention  that  she  vas  not  to  be  liable  to  oontnlNite  totlie  loaea  in  8GII10 
manner. 

S^vndly.  That  the  nN>eipt  of  the  dirideiMU  wa«  sufficient  endenoe  that  alw  had  coa- 
tricted  miih  the  direcors  :o  l«o  a  coatril^utoir. 

ThiiU!y.   That  the  iViivctors  wore  cx^mpcten:  to  make  puch  contzact ;  md  ffVLare  ▼heiber 
*he  ihonld  be  a  «^n:n\^:orv  ix^rs^^nally  or  as  extx'uirjt. 


The  Company  was  a  Joint-^ock  Banking  Company, 
formed  under  the  statute  7  Gea  4,  c,  46. 

The  clauses  of  the  deed  of  settlement  mainly  ap[dicaUe 
to  tliis  case  were  Nos.  28,  29,  30  and  31,  which  are  set 
out  in  Armstrongs  case (a\ 

The  following  clause  of  the  deed  was  also  referred  to: — 

*^  Na  74.    In  all  cases  not  provided  for  by  the  deed  of 


.> 


i  P.;  G.  \  S.  066. 


J 
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aettlement,  the  directors  may  act  in  such  manner  as  may         1850. 
appear  to  them  best  calculated  to  promote  the  interest  of        /,^  j.t 
the  Company,  and  welfare  of  the  Company ;  and  for  the      ^'^J^j^jJ^f 
better  guidance  of  the   directors   in   their  management     Joint-stock 

and  saperintendence  over  the  property  and  concerns  ot  the         

Company,  they  may  make  from  time  to  time  whatsoever  ^'^Aiit"** 
bye-laws  and  r^ulations  they  shall  think  expedient,  so  as 
the  same  be  not  inconsistent  with,  or  repugnant  to,  any  of 
the  provisions  in  the  deed  of  settlement,  and  may  from 
time  to  time  alter  or  repeal  all  or  any  of  the  bye-laws  or 
regulations  so  to  be  made,  and  which  shall  not  have  been 
established  by  or  incorporated  into  the  deed  of  settlement, 
80  nevertheless  as  seven  directors  at  least  shall  concur  in 
every  such  alteration  or  repeal" 

It  Lad  not  been  the  practice  of  tiie  directors  of  the  bank 
to  act  on  clause  No.  31,  which  authorised  the  Company  to 
require  the  personal  representative  of  deceased  shareholders 
to  execute  the  deed  of  settlement  within  six  months  after 
sodoe,  and  to  declare  the  shares  vested  in  personal  repre- 
sentatives neglecting  to  comply  with  such  requests  to  be 
forfeited. 

In  settling  the  list  of  contributories  the  ]VIaster  included 
the  name  of  Mrs.  Gouthwaite  therein;  but  on  a  subsequent 
hearing  he  struck  out  her  name  from  the  list 

This  was  a  motion,  made  on  the  part  of  the  official 
Bttnager,  by  way  of  appeal  from  the  Master's  decision. 

Mr.  Bethelly  Mr.  Bacon^  and  Mr.  J.  V,  Priory  in  support 
of  the  motion. 

The  Master's  decision  mainly  proceeded  on  the  consider- 
ation of  the  7  Geo.  4,  c  46,  s.  13(/i),  whereby  it  was  pro- 
dded that  execution  upon  any  judgment  should  not  be  is- 
sued against  any  member  of  the  co-partnership  after  the  cx- 

(rt)  Sec  this  section  at  length,  1  Dc  G.  &  S.  572. 
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1850.        piration  of  three  years  next  after  he  should  have  ceajsed  to 
/„  rt        ^^  such  member.    The  Master  thought,  that,  as  the  testa- 

Eho^nd'      ^^  ^^  ^^^^  ™^^^  ^^  ^T^^  years  prior  to  the  date  of 
JoiKT-sTooK     the  winding-up  order,  his  liabilities  ceased;  and  that  Mrs, 

Bamkino  Ck).     ^,.  1.11  9 

Gouthwaite  had  done  no  act  to  bind  either  her  testators 

'c^'"*  estate  or  herself  personally  as  a  holder  of  the  shares.  But 
Mrs.  Gouthwaite  having  received  the  dividends  on  shares, 
as  to  which  it  was  competent  for  her  to  perfect  her  title, 
must  be  held  to  have  incurred  the  liability  of  contributiiig 
to  the  debts  as  a  shareholder.  The  circumstance  that  the 
dlst  clause  had  never  been  enforced,  must  be  taken  as 
evidence  of  its  having  been  abandoned  by  universal  consent 
The  deed  of  settlement,  by  the  clause  Na  74,  gives  the 
fullest  general  powers  to  the  directors  to  act  in  the  affiun 
of  the  bank. 

Mr.  Russell  and  Mr.  T.  Stevens. — The  question  turns  on 
the  particular  provisions  of  Nos.  28,  29,  30,  and  31,  of  the 
deed  of  settiement  Under  these  clauses  the  express  con- 
tract is,  that  an  executor  shall  not  be  a  partner.  The  pay- 
ment of  dividends  to  Mrs.  Gx>uthwaite  was  in  contravention 
of  the  stipulation  of  the  deed,  which  could  not  be  varied 
except  by  the  express  consent  of  all  the  parties  to  it,  Mof' 
garCs  case(a);  no  such  consent  had  been  obtained. 

The  case  stands  on  the  general  law,  that  an  execator 
cannot,  acting  in  breach  of  trust,  create  a  debt  upon  hid 
testator's  estate :  £x  parte  Richardson  in  the  matter  of  Hodr 
s(m{by 

In  the  coiu*se  of  the  argument  Reaveley^s  case(c)y  Armr 
strong* s  case(d)y  and  HawthonCs  case(e\  were  referred  ta 

(a)  1  Macn.  &  G.  225.  &  12  Vict.c.  45."  Also  m  p.  57S, 

(b)  1  Buck,  209.  line  11  from  the  bottom,  <2e2e'' for 
;    (c)  1  De  G.  &  S..550;  in  the      three  years." 

marginal  note  of  which  cfe2e'^  more  (d)  lb.  565. 

than  three  jcars  prior  to  the  wind-  (e)  lb.  571. 

ing  up  of  !}uch  Company,  under  1 1 
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'« 


The  Vice-Chancellob  : — 

The  qnestioii  here  is,  whether  the  facts  afford  sufficient 
evidence  of  a  contract  between  this  lady  and  the  directors, 
that  she,  either  personally  or  in  her  representative  character, 
should  become  answerable  to  the  Company  in  respect  of 
these  shares.  She,  as  the  representative  of  her  husband, 
received  profits  upon  them,  and  it  would  be  unreasonable 
to  attribute  to  her  or  the  directors  an  intention  that  she 
should  participate  in  profits  without  being  liable  to  con- 
tribute towards  losses  in  some  manner. 

It  has  been  contended  for  Mrs.  Grouthwaite  that  the  di- 
rectors were  not  authorised  to  enter  into  the  alleged  con- 
tract with  her;  but  I  think  that  it  was  competent  for 
them  to  do  so.  Without  laying  too  much  stress  on  clause 
Na  74  of  the  deed,  which  vests  large  general  powers  in 
&e  directors,  the  evidence  satisfies  my  mind  that  there 
was  a  valid  contract  with  and  by  Mrs.  Gouthwaite,  that 
die  should  be  liable  in  respect  of  these  shares;  but  whether 
tke  contract  was  with  or  by  her  in  her  own  right,  or  as 
^  representative  of  her  husband,  I  cannot  at  present 
say. 

llie  declaration  will  be,  that  the  lady  ought  to  be  on 
4e  list  of  contributories,  either  in  her  own  right  or  as  her 
liusband's  personal  representative.  And  with  this  declara- 
tba  there  must  be  a  reference  back  to  the  Master  to  re- 
^ew  bis  report 


1850. 

In  re 

North  of 

Enolakd 

JoiHT-erooK 

Bahkiho  Co. 

GoUTHWAin'S 

Casb. 
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1850. 


July  22nd.        In  the  Matter  of  The  Royal  Bank  op  Australia  ; 

AVD 

In  the  Matter  of  The  Joint-stock  C!ompanie8  Winding- 
up  Acts,  1848  &  1849. 

Sutton's  Case. 

Where,  by  a  X  HIS  was  an  appeal  from  the  decision  of  the  Master  ex- 

m^t'^of^^*^'^  eluding  the  respondent,  Mr.  Edward  Burke  Sutton,  from 

^™SlH  ^  the  list  of  contributories  to  the  above  Company. 

of  traDsfcrrore  By  the   108th  article  of  the  deed  of  settlement  of  the 

of  Bhares  is,  aa  •  i  j        i»  ii 

between  them    Company  it  was  pro^'ided  as  ioUows : — 

Mny^^deSr         "  "^^^  whenever,  by  any  means  whatsoever,  any  share 

mined  by  the    gj^aU  become  forfeited,  or  shall  be  duly  and   effectually 

transfer,  their  ^  ,     "^  " 

possible  lia<  transferred  to  a  new  proprietor,  then,  in  such  case,  and  not 
tribute  i^  before,  the  responsibility  of  the  former  proprietor,  as  a  pKh 
of  ^numdl^^*^  prietor  in  respect  of  such  shares,  shall  cease  and  determine; 
of  creditors  and  such  former  proprietor  shall  be  exonerated  and  released 
against  any  of  from  all  subsequent  claims,  demands,  and  obligations,  in  re- 
su^ient"^^*  spect  of  the  same  shares,  and  from  all  future  observance 
ground  for  j^j  performance  of  the  covenantai,  rules,  r^ulations,  and 
transferror  provisions  affecting,  or  which  ought  to  be  observed  or  pei^ 
of  contribute-  formed  in  respect  of,  such  shares;  and  the  entry  of  such  for- 
w^reno  tn^s-  ^®^*^^®  ^^  transfer  in  the  share  register-book  shall  be,  and 
ferror  is  active  be  accepted,  legal  evidence  of  such  forfeiture  or  transfer." 

in  making  or  . 

supporting  an  By  the  112th  clause,  it  was  provided  that  any  purchaser 
for^tluit  pw"-  ^^  shares,  or  husband  of  any  female  proprietor,  who  should 
P®^'  not  have  executed  the  deed  of  settlement  or  a  deed  of  ac- 

cession, should  be  considered  a  proprietor  as  to  all  the  lia- 
bilities of  the  Company,  but  not  as  to  the  profits  till  they 
had  executed  such  deed  or  deeds. 

The  respondent  had,  on  the   18th  of  February,  1841, 
transferred  all  the  shares  which  he  held  in  the  Company  to  a 


Suttob's  Case. 
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Mr.  Malcolm,  and  the  deed  of  transfer  was  made  and  exe-        1850. 
cuted  (as  was  usual)  by  and  between  the  transferror,  the         /„  ^^ 
transferree,  and  certain  trustees  appointed  by  the  Company.  ^^J^^ustraua. 
By  this  deed  the  respondent,  with  the  approbation  of  the 
trustees,  assigned  the  shares  to  the  transferree,  to  hold  the 
same  to  the  transferree,  his  executors,  administrators,  and 
assigns,  subject  to  the  same  rules,  regulations,  and  on  the 
same  conditions  as  the  transferror  held  them,  before  the  exe- 
cution of  the  assignment;  and  the  transferree  thereby  cove- 
nanted with  the  trustees  to  perform  and  abide  by  the  pro- 
visions of  the  deed  of  settlement. 

Mr.  MaKns  and  Mr.  Daniely  for  the  official  manager,  in 
support  of  the  motion. — Although  as  between  transferrees 
and  transferrors  there  may  be  no  contribution,  still  the 
clause  in  the  deed  exempting  the  latter   from  liability, 
would  not  be  binding  upon  creditors.     If,  therefore,  the 
creditors  were  unable  to  procure  payment  from  the  trans- 
ferrees, they  must  resort  to  the  transferrors,  who  were 
members  of  the  Company  when  the  debts  due  to  the  parti- 
cular creditors  were  incurred.     In  such  a  case  there  would 
be  a  right  of  contribution  among  the  transferrors  them- 
selves, and  they  are,  consequently,  persons  liable  to  contri- 
bute to  the  payment  of  some  of  the  debts,  liabilities,  or 
losses  of  the  Company  as  former  members  of  the  same. 
They  thus  come  precisely  within  the  definition  in  the  Act. 
The  point  is,  indeed,  already  settled  by  the  principles  laid 
down  in  HcEwthorrCs  case  {a).     Your  Honour  there  said: — 
**  The  ai^uments  that  have  been  addressed  to  me  have 
avoided  the  consideration  of  the  position,  as  between  them- 
selves, of  the  various  persons  who  are  in  Mr.  Robert  Haw- 
thorn's   position;    as    between   Mr.    William   Hawthorn, 
and  Mr.  Robert  Hawthorn,  and  also  as  between  him  and 
other  persons  in  the  same  position,  there  must  be  a  liability 

(a)  I  De  G.  &  S.  57G ;  1  Macn.  &  G.  53. 
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18^0.        to  contribute;  because  a  case  maj  arise  of  a  deficiency  on 
In  re        the  part  of  the  persons  liable  before  them,  capable  of  lead- 
er AuBTRALiA.  ^  ^  ^^  necessity  of  proceeding  against  one  of  those. 
g     "~7~g        Clearly,  therefore,  as  between  them  there  must  be  contri- 
bution, or  a  right  of  contribution,  or  a  power  of  enforcing 
contribution,  and,  therefore,  liability." 

And  in  the  same  case  on  appeal.  Lord  CMenham  said  (a) — 
<<  Thus,  every  person  who,  in  any  event,  may  be  liable,  is 
to  be  included  in  the  list,  without  determining  in  what  or- 
der; the  only  requisite  being  that  they  are  persons  who 
may  be  called  on  to  contribute.  In  the  present  case,  there 
is  a  party  who  was,  prior  to  the  2nd  January,  1847,  a 
shareholder,  and,  therefore,  liable.  Whether  he  may  be 
now  liable  in  an  equal  degree  with  the  present  sharehold- 
ers, is  not  found  by  the  Master,  but  only  that  he  is  a  party 
liable.  When  the  Master  has  found  all  who  are  liable,  he 
is  then  to  determine  in  what  proportion  they  are  to  contri- 
bute. The  84th  section  shews,  that  the  list  consists  of  all 
who  are  liable  to  contribute,  not  of  any  particular  class  of 
contributories  only." 

They  also  cited  Sanders&rCs  case  (&),  and  DodgsorCs  case(c), 

Mr  RaundeU  Palmer  and  Mr.  Heiherington  for  the  re- 
spondent were  not  called  upon. 

The  Vice-Chancellor  : — 

In  my  opinion,  the  true  interpretation  of  the  108th  daose 
in  the  deed  of  settlement  is,  to  say,  that  where  a  purchaser  of 
shares  is,  upon  the  transfer,  accepted  as  piurchaser  by  ^^ 
directors,  and  the  transaction  is  completed  (as  it  appears  to 
have  been  in  this  case),  the  seller  of  the  shares  is  to  be  con- 
sidered as  discharged,  as  fipom  the  beginning  and  entirely,  as 
between  him  and  the  purchaser,  and  as  between  him  and 
the  Company.    Mr.  Sutton  may  or  may  not  be  liable  to  the 

(a)  1  Macn.  &  G.  53.  (b)  Ante,  p.  66.  (c)  Ante,  p.  85. 
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crediton  of  the  Company;  that  is  not  the  question  before  18^0. 
the  Court  What  I  have  before  called  external  liability  is  /„  ^^ 
out  of  the  case.  ^T^  ^^^ 

,  OF  Australia. 

But  it  has  been  properly  observed,  that  there  may  be 
other  persons  in  the  same  position  as  Mr.  Sutton,  namely, 
seliers  of  shares,  the  purchasers  from  whom  have  been  ac- 
cepted, and  that  it  is  possible  that  one  of  these  may  be 
made  liable  to  the  creditors  of  the  Company,  and  that  in 
sodi  a  case  these  persons,  although  not  liable  to  the  Com- 
pany, may  be  liable  inter  se  as  a  distinct  class.  It  is 
pofldble  that  it  may  be  so;  but  I  am  of  opinion  that  such  a 
circomstance  ought  not  to  be  regarded  here  and  now.  I 
think,  that  the  Court  is  not  to  consider  what  at  most  is 
a  contingent  liability  between  persons  not  members  of 
^  Company,  of  whom  no  one  is  active.  The  costs  must 
c<HDe  out  of  the  estate. 


In  the  Matter  of  Thb  Bastenne  Bitumen  Company  ;      jttfy  26M. 

AHD 

ii  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  Acts,  1848  &  1849. 


Me. 


WIGRAMy  in  support  of  a  petition  for  the  usual  This  Court 
^^^iet  to  wind  up  the  affairs  of  this  Company,  said,  the  only  ^^  Q^^r 
specialty  in  the  case  was,  that  the  petitioner  was  a  plaintiff  J[*p  JJJ^^J^fjJg 
^  a  emit  against  the  directors  for  an  account  and  arrange-  of  a  Company 

,  on  the  petition 

'lE^cnt  of  the  affiurs  of  the  Company;  and  that  he  had  been  of  a  plaintiff 
^ven  to  present  this  petition  fix)m  the  impossibility  of  ob-  J^^^  the 
^•ining  any  effectual  remedy  in  a  suit  so  constituted.  directore  tot 

^      ''  '  a  similar  OD- 

jecty  without 
^  ,  .  requiring  the 

Mr.  /.  V.  Prior  appeared  for  the  directors,  and  submitted  petitioner  to 

pay  the  costs 
of  the  suit> 
learing  the  question  of  the  costs  of  the  suit  to  be  considered  in  the  suit 


866 
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1850.        that  the  petitioner  should  be  put  under  terms  to  pay  the 
/„  rt        costs  of  the  suit,  as  the  condition  of  his  obtaining  the  order 

The  Bastkhhb  flskod 

BrruMEH  Com.  °^^  asKca. 

PANT. 

Exparie       The  ViCE-ChANCELIX)B  : 

It  will  be  better  to  consider  the  question  of  the  costs 
of  the  suit  in  the  suit  (a). 

The  usual  winding-up  order  was  made. 

(a)  See  Parhvry  v.  Chadwick,  12  Beav.  614. 


July  26/A.     In  the  Matter  of  The  North  Western  Trunk  Com- 
pany; 


AND 


In  the  Matter  of  The  Joint-Stock  Companies  Winding- 
up  Acts,  1848  &1849. 

Where  the  JjAR.  GLASSEy  on  behalf  of  a  provisional  committee-ma») 
ofThe^^ron-  movcd  for  the  usual  order  to  wind  up  the  affairs  of  the 
ful^hc\hcr^*^  above-named  Company,  a  provisionally  registered  railway 
ihoro  ever  had  scheme,  but  in  which  there  had  been  no  allotment  of  shareSi 

been  Rueh  a 
Com])any  as 

The  Vice-Chancellor  said^  he  could  not  make  an  (^ 
der  to  wind  up  that  which  never  existed.  He  would  direct 
a  reference  to  the  Master  to  inquire  whether  the  alkg^ 
Company  ever  existed ;  and  if  he  found  that  it  existed,  or 

Silio?^  T'  ^*^  existed,  then  to  inquire  whether  it  was  proper  that  H 

if  it  had  ex-      should  be  wound  up. 

isted,  whether 

it  was  proper  that  it  should  be  wound  up. 


that  sought  to 
bo  wound  up, 
the  Court  re- 
ferred it  to  the 
blaster  to  in- 

auire  whether 
tie  alleged 
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[n  the  :Matter  of  The  Borough  of  Saint  Mabylebone     j^y  22nd. 
Joint-stock  Banking  Company  ; 

[n  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  Acts,  1848  &  1849. 

Busk's  Case. 

IHIS  was  a  motion  on  behalf  of  Mr.  Hans  Busk,  by  way  b  ^as  one  of 
rf  appeal  from  the  decision  of  the  Master  placing  the  ap-  0/ ^  bLnWn^" 
pellant  on  the  list  of  contributories.  Company,  and 

The  circumstances  relating  to  the  formation  of  the  Com-  igguing  a  pro- 
pany  are  stated  in  DavidsorCs  case^  ante,  p.  21;  see  also,  J^^^^^ia. 
Sianhop^s  case,  ante,  p.  198.  t\oii8»  one  of 

The  appellant  was  one  of  the  projectors  of  the  Company,  that  a  deed  of 
M»d  presided  at  the  meetings  of  the  directors  from  June,  ^ou^?bc  pre- 
1836,  when  the  Company  was  formed,  till  his  retirement,  V^^-    Seye- 

,         ,  ,  .  .  .  ral  meetings 

tte  validity  of  which  was  the  question  ndsed  by  the  present  of  the  proposed 

.  directors  took 

T^P^^  place,  at  which 

Among  the  evidence  relied  upon  before  the  Master  was  a  ^^and  at 
prospectus  of  the  projected  Company,  representing  the  pro-  ^^ic^  ^^^ 
?08ed  capital  of  the  concern  as  l,0(X),000i,  in  40,000  shares,  deed  of  scttle- 
ind  setting  forth  the  names  of  seven  gentlemen,  of  whom  ™^^^biit  ^ 
ie  appellant  was  one,  as  directors  of  the  Company,  with  before  the  deed 

**  ^  r      ^ '  ^aa  executed 

K)wer  to  add  to  their  number.     The  prospectus  concluded  by  any  one, 
vith  certain  "regulations"  for  the  government  of  the  Com-  between  B. 
My.  one  of  which  was  that  the  Company  should  be  con-  ^t.t'.Jad  it 
riered  as  formed  when  10,000  shares  had  been  subscribed  ^^^  agreed 

»  ,         ,  ,  that  the  for- 

tNT  and  the  deport  paid  thereon.     Another  regulation  was,  mer  should  re- 
iat the  directors  should  have  power  to  make  by-laws;  and  tobe a mem^ 
le  last  regulation  was,  that  a  deed  of  settlement  for  the  ^^^^^^^he"^" 

deed  was  af- 
^^nruda  executed^  at  yarioos  iimes,  by  other  members,  and  contained  a  clause  whereby  the 
Pvties  thereto  ratified  all  acts,  contracts,  deeds,  matters  and  things,  up  to  the  time  of  its 
^stcation,  done,  executed,  and  performed  by  the  directors.  After  the  execution  of  the  deed, 
^  diflsolution  of  partnership  between  B.  and  the  Company  was  advertised.  On  the  Com< 
P^y  being  wound  up  several  years  afterwards: — He^,ihat  toe  ex-chairman  was  not  properly 
^oded  in  the  list  of  contributories. 
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1S50.        government  of  the  Company,  whereby  the  responsibility  of 

In  re        ^^  proprietors  should  be  limited  to  the   amount  of  the 

St.  Martlb-    shares  held  by  them  respectively,  should  be  prepared,  embo- 

8T0CK  Bahkivo  dyiug  those  regulations,  and  containing  all  other  such  pro- 

visions  as  should  be  considered  necessary  for  the  efficient 


Busk'b  Qiam,  management  of  the  Company  and  the  security  of  the  pro- 
prietors. 

Another  prospectus  put  in  evidence,  and  issued  with  the 
appellant^s  concurrence,  announced  the  intended  place  of 
business  of  the  bank,  and  that  the  deed  of  settlement  effec' 
tually  limited  the  responsibility  of  shareholders  by  a  claiue, 
that,  in  the  event  of  the  guarantee  ixmd  and  one-fourth  of 
the  capital  being  lost,  the  Company  should  be  dissolved. 

No  deed  of  settlement,  however,  had  in  &ct  been  then 
executed  or  agreed  to. 

The  appellant  agreed  to  take  fifty  shares,  and  he  paid  a 
deposit  of  50Z.  thereon,  on  the  20th  July,  1836,  and  took  a 
receipt  for  the  money.  There  never  was  any  allotment  of 
shares  made  to  him,  nor  had  any  shares  been  made  out  or 
offered  to  him. 

When  only  2000  shares  had  been  subscribed  for,  and  the 
deposit  of  1/1  per  share  paid  thereon,  an  advertisement  was 
published,  that  the  bank  would  open  and  conmience  busi- 
ness on  the  5th  of  September,  1836;  and  the  appelLuit's 
name  was  inserted  in  the  advertisement  as  chairman  of  the 
directors. 

The  bank  opened  and  commenced  business  according 
on  the  5th  of  September,  1836;  and  on  that  occasion  the 
appellant  acted  as  chairman,  and  signed  various  minntfls 
of  the  business  of  the  day  and  other  proceedings;  he  also 
acted  as  chairman  at  meetings  of  the  directors,  on  the  14th) 
l5th|  and  16th  of  September,  and  signed  the  minute& 

At  these  meetings  the  draft  of  the  deed  of  settlement  of 
the  intended  C<HDpany  was  considered,  and,  as  fiir  as  the 
73rd  clause,  ^iproved. 

Previously  and  subsequently  to  the  opening  of  the  bask 
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the  appellant  protested  both  verbally  and  by  letter  against  1850. 
some  of  the  proceedings  of  the  directors,  and  particularly  to  /^  ^^ 
the  opening  of  the  bank  before  10,000  shares  had  been  sub-    ^^-  Marylb- 

,  .  ,    ,  .  BONE  JOIKT- 

scribed  for;  and  differences  arising  among  the  directors^  the  bfock  Banking 
appellant  expressed  his  wish  to  retire  fix>m  the  Company.  L 

On  the  19th  September,  1836,  a  resolution  was  parsed,    ®^**'^  ^^^ 
discharging  him  from  being  a  director. 

In  a  letter  dated  the  22nd  of  September,  the  appellant 
complained  of  the  conduct  of  the  parties  managing  the 
concern.  On  the  24th  of  September  a  Mr.  Gargrave,  a 
solicited:,  employed  by  the  appellant  and  another  director 
named  Parkins,  attended  a  meeting  of  the  directors  on 
thdr  behalf. 

Mr.  Gargrave  gave  upon  affidavit  the  following  account 
of  what  then  took  place: — He  deposed,  that,  having  been 
professionally  concerned  for  Mr.  Parkins,  another  director, 
in  getting  him  released  from  any  ftirther  concern  with  the 
projected  St  Marylebone  Joint-Stock  Banking  Compa- 
ny, and  also  in  arranging  for  the  repayment  of  the  sum 
of  180£  paid  by  Mr.  Parkins  on  account  of  the  pro- 
jected Company,  he  attended  a  meeting  of  the  directors 
on  the  24th  day  of  September,  1836,  and  submitted  to 
them  a  proposal  for  the  retirement  of  Mr.  Parkins  and 
of  the  appellant  from  the  projected  banking  concern,  to 
which  the  directors  assented;  and  that,  in  consequence 
thereof,  the  deponent  then  prepared  the  usual  notice  of 
dissolution  of  partnership  for  insertion  in  the  London  Ga- 
zette, and  forwarded  the  same  to  Mr.  Parkins  for  his 
signature,  and  that  it  was  accoi-dingly  duly  signed  by 
him;  and  the  deponent  further  stated,  that  the  insertion 
of  the  notice  of  dissolution  of  the  projected  partnership 
in  the  Gazette,  as  regarded  both  Mr.  Parkins  and  the 
appellant,  was  delayed  from  the  24th  of  September,  1836, 
until  the  24tli  of  October,  1836,  in  consequence  of  some 
n  gotiations  between  the  appellant  and  the  provisional 
directors  of  the   bank  for  the  repayment  to  the  appel- 

VOL.  III.  T  D.  o.  8. 
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IS60.  ^      lant,  by  the  projected  Company,  of  his  deposit,  but  which 
In  re        negotiations  had  no  reference  to  the  question  of  the  dis- 
Bon  Jonr-     solution  of  the  projected  partnership,  so  agreed  to  on  the 
"*^0^™^  24th  September,  1836,  by  the  directors. 

On  the  1st  of  October,  a  new  notice  and  circular  were 
issued,  stating  particuhurs  as  to  the  mode  in  which  the 
business  of  the  bank  was  intended  to  be  carried  on,  and 
omitting  the  appellant's  name. 

On  the  25th  of  October,  1836,  a  notice  of  the  dissolu- 
tion of  the  co-partnership,  as  &r  as  related  to  the  appellant, 
was  signed.  It  was  advertised  in  the  Gbmette  on  the 
26th  of  October  and  the  Ist  of  November,  and  was  as 
follows : — 

^^  Notice  is  hereby  given  that  the  partnership  now  or 
lately  subsisting  between  Hans  Busk,  of  No.  1,  Great  Cum- 
berland-place, Hyde-park,  in  the  county  of  Middlesex, 
Esquire,  and  the  shareholders  or  proprietors  of  stock  in  the 
Borough  of  Saint  Marylebone  Joint-stock  Bank,  situate  at 
No.  9,  Cavendish-square,  in  the  said  county  of  Middlesex, 
as  bankers,  has  been  dissolved. 

"  Dated  this  25th  day  of  October,  1836. 

«  Hans  Busk, 


**  David  Haknat, 
^  Mabtik  Balmann 


!>  Managers  and  Public  Officers.' 


In  the  beginning  of  October,  but  on  what  day  did  not 
appear,  the  deed  of  settlement  (which  was  dated  the  Slst 
of  August,  1836)  was  executed  by  some  of  the  parties  to  it 

Some  of  the  clauses  of  the  deed  are  set  out  ante,  pp.  25, 
26,  and  198. 

The  126th  clause  was  also  relied  upon  in  the  present  case, 
and  was  as  follows : — ^^  It  is  hereby  agreed  and  declared, 
that,  notwithstanding  the  signing  or  subscription  of  the 
respective  parties  to  these  presents  may  be  on  different 
days  or  different  times,  the  liabilities  of  the  different  par- 
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lies  shall  be  held  to  commence  on  the  6th  of  September,        1850. 
1836.     And  the  eeveral  personB,  parties  hereto  of  the        jnre 
first  part  respectively,  do  hereby  ratify  and  confirm  all    ^J^j^^^ 
acts,  contracts,  deeds,  matters,  and  things,  which,  up  to  stock  BAHUHa 
the  time  [m  the  singular  ^time']  of  the  execution  of  these 
presents,  shall  have  been  done,  executed,  and  performed 
by  the  provisional  committee,  and  hj  the  directors  of  the 
said  Company  or  any  of  them,  or  by  the  order  and  di- 
rection of  any  of  them,  in  relation  to  the  concerns  of  the 
said  Company." 

On  the  13th  of  January,  1837,  the  appellant  obtained  a 
return  of  the  60L  subscribed  by  him;  and  an  entry  was 
made  in  the  books  of  the  Company  that  the  shares  were 
cancelled.  Calls  were  made,  and  dividends  were  paid  to  the 
shareholders  in  1837,  1838,  1839,  and  1841;  but  the  ap- 
pdlant  was  never  applied  to  for  calls,  nor  ever  received  or 
heard  anything  in  respect  of  these  dividends;  and  he  never 
received  any  communication  relating  to  the  bank  till  the 
23rd  of  April,  1849,  when  he  received  notice  to  shew  cause 
why  his  name  should  not  be  inserted  in  the  list  of  contri- 
Wories,  under  the  Winding-up  Acts. 

The  Master,  on  the  evidence  then  before  him,  at  first 
excluded  the  appellant ;  but,  on  the  case  being  re-argued, 
^  Lord  CottenhanCs  decision  in  MargarCs  case  (a),  he  de- 
cided on  placing  the  appellant  on  the  list,  giving,  in  sub- 
stance, the  following  reasons  for  his  decision : — 

^  When  the  matter  was  before  me  almost  at  the  very  be- 
ginning of  these  proceedings,  I  certainly  did  consider, 
(whether  it  was  the  case  of  a  Jointnstock  Company  or  the 
case  of  an  ordinary  partnership,)  that  if  certain  transactions 
^k  place,  which  appeared  on  the  fiu^e  of  the  books  of  the 
Company,  without  challenge,  to  be  acquiesced  in,  and  not 
comphuned  offer  a  immber  of  years,  those  transactions  must 

(a)  1  Dc  G.  &  S.  750,  and  1  Macn.  &  G.  225. 

T  2 
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1850.         be  considered  as  acquiesced  in  by  all  the  partners,  and  bind- 

In  re        ii^  on  them ;  and  on  that  ground  I  struck  Mr.  Busk's  name 

TOireJoiH^     ^^*-     ^^^  ^^^  Chancellor,  as  I  understand  the  decision  in 

STOCK  BARKiva  Ex  parte  Morgan^  in  the  Vah  of  Neath  Brewery  case,  has 

decided  that  such  acquiescence  would  not  be  sufficient ;  and 
of  course  I  have  nothing  to  do  but  to  acquiesce  in  the  prin- 
ciple of  that  decision.  The  case  now  comes  before  me  upon 
other  facts,  of  which  I  was  not  aware  until  to-day,  to  the 
best  of  my  recollection.  The  questions,  then,  that  arise, 
are  these :  first  of  all,  whether  Mr.  Busk  ever  was  a  part- 
ner or  shareholder  in  the  concern  ?  in  other  words,  whether 
he  ever  was  in  a  situation  in  which,  if  that  relation  was  not 
put  an  end  to>  he  would  be  what  is  by  the  Act  called  a 
*  contributory '  ?  The  second  question  is,  whether,  if  he  was, 
that  relation  has  been  put  an  end  to  ?  Now  Mr.  Busk  was,  at 
least  up  to  the  15th  or  16th  of  September,  a  holder  of  fifty 
shares  in  the  Company ;  and  I  observe,  with  regard  to  the 
resolution  of  the  19th  of  September,  that  it  does  not  in  any 
way  purport  to  discharge  him  fiwn  being  a  shareholder  in  the 
Company,  but  merely  discharges  him  from  being  a  co-direc- 
tor with  the  others.  It  discharges  him  from  the  office  of  di- 
rector, but  does  not  refer  in  any  way  to  his  position  as  a 
shareholder.  I  am  not  aware  that  there  is  any  resolution  in 
the  books  as  to  liis  shares  at  all.  There  is,  indeed,  an  entry 
in  the  Stock  Accoimt  Ledger  of  the  number  of  shares  and 
the  amount  of  deposit  paid,  and  that  is  balanced  by  a  can- 
cellation on  a  certain  day  in  January  of  so  much  stock,  and 
a  retiun  of  the  deposit.  It  is  not  material  to  the  decision  of 
the  question,  but  it  docs  not  appear  (as  far  as  I  can  see) 
that,  at  any  period  prior  to  the  22nd  of  December,  there  is 
anything  to  shew  an  agreement  (if  such  an  agreement 
would  have  been  valid)  between  Mr.  Busk  and  the  Com- 
pany, that  he  should  cease  to  be  a  shareholder  fi^r  fifty 
shares,  and  have  his  deposit  returned.  Now,  being  of  opin- 
ion that  Mr.  Busk  was,  on  the  1 5th  of  September,  a  mem- 
ber and  shareholder,  the  only  remaining  question  is,  whe- 
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dier  he  afterwards  ceased  to  be  a  shareholder^  and  whether         1850. 
he  ceased  to  be  a  shareholder  so  as  to  exonerate  him  from         /„  ^^ 
all  possible  liability;  because  I  may  observe  that  it  does    ^'  M^»^^^- 
not  follow  fix)m  his  being  put  on  the  list  as  a  shareholder,  btook  Bakkiho 
that  he  is  necessarily  liable  to  all  the  liabilities  of  the  Com-         — 1 
pany.     It  may  be,  that  his  liabiUties  are  hmited.     It  is    ^""^^^  ^^' 
clear  that  he  could  only  cease  to  be  a  shareholder  by  virtue 
of  some  arrangement  binding  upon  all  the  other  sharehold- 
ers; and  the  transactions  in  question  can  only  be  said  to  be 
binding  upon  all  and  each  of  the  shareholders,  upon  the 
footing  that  the  126th  clause  in  the  deed  does  operate  as  a 
coofimiation  of  this,  as  well  as  all  the  other  acts  of  the  di- 
rectors, up  to  some  period.     I  think,  upon  the  construction 
of  that  clause,  that  it  does  not  operate  as  a  confirmation  of 
the  act  in  question.     The  language  of  the  clause  is  undoubt- 
edly ambiguous  in  some  degree.     The  construction  that 
Mr.  Fade  contends  for  is,  that  each  party  who  executes 
the  deed  separately  and  severally  confirms  all  the  acts  done 
^  to  the  time  of  the  execution  of  the  instrument ;  so  that 
if  one  man  signs  on  the  1st  of  January,  1837,  he  confirms 
die  acts  done  up  to  that  day;  and  another  man  signing  on 
the  Ist  of  July,  1837,  not  only  confirms  all  the  acts  done 
^  to  the  1st  of  January,  but  all  the  acts  done  up  to  the 
tone  when  he  signs  the  deed.     According  to  that  view, 
there  would  be  some  acts  done  by  the  directors  which  would 
We  received  the  sanction  of  some  of  the  parties  executing 
the  deed,  and  not  have  received  the  ratification  of  other 
Parties  executing  the  deed.     It  would  be  ratified  by  all  the 
Parties  who  executed  the  deed  after  that  date,  but  not  by 
d  the  persons  who  executed  the  deed  prior  to  that  date. 
Ilie  question  is,  whether  that  is  the  sound  construction  of 
this  language  ?     If  the  time  of  the  execution  means  the 
time  when  the  individual  parties  do  sign  and  subscribe  the 
instrument,  they  contemplated  that  it  would  take  place  at 
different  times.     I  think,  however,  that  they  are  referring 
to  one  given  period,  up  to  which  all  persons  who  execute 
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1850.        the  deed  at  any  time  whatever,  ratify  and  confirm  all  the 
In  re        ^^*     Then  the  question  is^  what  is  meant  by  ^  the  time 

^'hk^j*'^^    of  the  execution  of  these  presents'  I    It  is  true,  the  time  of 

STOCK  Bamkixg  the  date  of  the  deed  is  not  necessarily  the  time  of  the  exe- 

— L        cution ;  and  the  date  of  the  deed  is  not  the  date  at  which, 

BubxsCasb.  according  to  this  clause,  the  parties'  liabilities  are  to  com- 
mence under  it;  for  the  date  of  the  deed  is  the  Slst  of 
August,  and,  according  to  the  126th  clause,  the  liabilities  of 
the  executing  parties  are  to  begin  from  the  6th  of  Sept^nber. 
Now,  it  appears  that  the  Company  began  its  operations  as  a 
bank  on  that  very  5th  day  of  September;  and  I  think  the  rea- 
son for  fixing  in  the  clause  the  day  fi*om  which  the  liabilities 
were  to  commence  as  on  the  5th,  was  with  reference  to  the 
fact  that  it  was  the  day  on  which  the  operations  conunenced 
as  a  bank.  Taking  the  clause  altogether,  it  appears  to  me 
that  the  true  meaning  of  the  expression,  ^  the  time  of  the 
execution  of  these  presents,'  must  be — ^not  the  time  or  the 
times  rather — ^when  the  different  parties  to  it  might  execute 
the  deed,  but  the  period  when  the  liabilities  of  the  parties 
are  to  commence — ^the  5th  of  September,  1836.  If  that  be 
the  true  construction  of  the  instrument,  it  is  quite  unneces- 
sary to  refer  to  any  other  argument,  inasmuch  as  the  acts 
in  question  took  place  after  the  5th  of  September,  1836; 
and  it  can  never  be  contended,  that  this  clause  ratified  and 
confirmed  acts  done  on  the  16th,  19th,  or  any  other  day 
subsequent  to  the  5th  of  September,  1836.  Now  this  pro- 
ceeds on  the  assumption  that  Mr.  Busk,  though  not  a  party 
executing  the  deed,  is  to  have  the  benefit  of  the  deed  or  to 
be  boimd  by  it.  Of  course  the  argument  on  the  126th 
clause,  fi-om  Mr.  Eadey  proceeds  on  the  assumption  that  he 
is  entitled  to  the  benefit  of  the  clause.  It  will  be  extremely 
difficult  to  reconcile  any  other  construction  than  that  which 
I  have  considered  the  right  one  with  the  90th  and  9l8t 
clauses  (a).    And  as  I  cannot  say  that  each  member  of  the 

(a)  See  ante,  pp.  198,  199,  (Stanhope's  cage). 
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Compooy  is  bound  (even  of  those  who  executed  this  deed^)         1850. 
by  an  acquiescence  in,  or  rather  a  confirmation  of,  the  act         /,|  ^ 
done  by  the  directors,  with  regard  to  the  discharc^e  of  Mr.    ^-  ^f*^"*- 
Boak  finom  his  being  apartnerin  the  concern;  and  as  there  nooK  Bavkhio 
k  no  other  ground  on  which  it  can  be  said  that  each  indi-         — 1 
yidual  member  has  ratified  and  confirmed,  or  agreed  to  that    ®''"**  ^'^"• 
transfer,  the  consequence  necessarily  must  be,  that  I  must 
ooDfflder  that  the  rektion  which,  up  to  the  time  of  the  trans- 
action in  question,  existed  between  Mr.  Busk  and  the  other 
akareholders,  the  rektion  of  co-partner  or  member  in  this 
eoncem,  never  was  so  dissolved  as  to  be  binding  on  all  the 
members  of  the  Company,  and  that  I  am  under  the  neces- 
aty  of  putting  Mr.  Busk  on  for  fifty  shares." 

Mr.  MaKns  and  Mr.  Eadey  in  support  of  the  appeaL — 
Previously  to  the  execution  of  the  deed,  the  partnership 
was  (me  at  will  merely;  and  the  appellant,  having  retired 
liiile  it  was  in  that  state,  was  only  liable  in  respect  of  con- 
tracts entered  into  previously  to  his  retirement.  The  Com- 
pany (if  any)  to  which  the  appellant  belonged,  is  not  the 
ttBociation  directed  to  be  wound  up,  which  consists  of  dif- 
ferent partners,  and  is  bound  by  different  rules.  That  as- 
sociation, by  one  of  its  own  rules,  confirmed  the  previous  acts 
of  the  directors,  one  of  which  was,  the  assent  to  the  appel- 
Ws  retirement  fix>m  the  Company.  They  cannot,  after 
execQting  that  document,  repudiate  that  assent.  [They 
^^ Peacock  V.  Peacock  (a),  Featherstonhaugh  v.  Fenwick(b\ 
tod  Miles  v.  Thomas  (e).] 

Mr.  Stuart  and  Mr.  Hetheringtorij  for  the  official  manager. 
-^The  three  points  relied  upon  by  the  appellant  are,  the 
Publication  of  the  advertisement,  the  126th  clause  of  the 
deed,  and  that  the  Company  constituted  by  the  deed  is  not 
that  in  which  the  appellant  was  a  partner.  But  the  appel- 
lant was  the  chairman  and  originator  of  the  Company.    He 

(a)  16  Vea.  50.  (*)  17  Vea.  298.  (c)  9  Sim.  606. 
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165a        could  DOC  refiere  faimedf  from  his  Eabifitj  by  merely  pub- 
Hahing  an  adveiiiaqnent  m  a  newgfmpcr.    Hie  directors 
could  not  cancel  anj  diaieB,  nor  could  tbey  diminiah  the 
mnnber  of  diaiesw    Ahfaoogh  the  deed  was  not  executed, 
yet  its  terms  wen  agreed  upon  pneriously  to  the  period  at 
wUch  the  appeDant  contends  that  he  retired;    and  it  is 
dated,  by  the  consent  of  the  appdknt  and  the  rest  who 
concurred  in  firaming  it,  on  a  day  prerioos  to  his  allied 
retirement.     It  »,  therefbiey  binding  npon  him  ;  and  then 
the  91st  danse  applies  jnst  as  it  was  held  to  do  in  Cobnul 
Simkep^s  case  (ay      [The  FM^CSkiJue&r.— Was  the  ar- 
rangement there  for  C<donel  Stanhc^'s   retirement  en- 
tered into  before  he  had  executed  the  deed?]     It  may  not 
hare  been,  but  in  this  case  the  aj^peDant  concurred  in  pub- 
Hslung  the  prospectus,  by  which  the  apfdicants  for  shares 
had  notice  of  the  deed.   He,  moreoTer,  was  the  person  prin- 
cipally concerned  in  firaming  the  deed,  and  he  assented  to 
its  provisions^ 

The  YiCErCuASCELUOR : — 

The  question,  whether  Mr.  Busk  is  liable  or  not  liabk  to 
any  unsatisfied  creditor  of  this  Company  is  not  before  me. 
He  may  or  may  not  be  so  liable ;  I  consider  that  p(»nt  im- 
materiaL 

The  question  is,  whether  he  is  liable  in  the  character  of 
a  contributory,  as  between  himself  and  the  Company  or  its 
members. 

It  is  material  to  observe  in  the  present  ease,  that  the 
deed  establishing  or  r^ulating  the  affiurs  of  the  Company^ 
bearing  date  the  3l8t  of  August,  1836,  was,  as  it  is  adr 
mitted,  not  executed  by  any  person  whatever  before  the 
1 8th  of  October  in  that  year.  Until  that  deed  had  been 
executed  by  some  person,  the  rehition  between  Mx.  Bosk 
and  the  directors  and  the  other  shareholders  of  the  Com- 

(a)  Ante,  p.  198. 
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pany  or  intended  Company,  must  be  considered  as  regu-      ^^1850^ 
lated  by  the  general  law  of  the  country,  as  it  then  stood.        In  re 
By  that  law,  I  think,  Mr.  Busk  had  a  right  to  withdraw  at     bonb  Joint- 
any  time  from  the  partnership,  so  far  as  he  alone  was  con-  wock^^»"ko 

cemed,  but  not  so  as  to  exempt  himself  from  any  former         

liabuity. 

Dissatisfaction  having  arisen  between  Mr.  Busk  and  the 
other  directors  of  the  Company  or  intended  Company,  he 
first  ceased  to  be  a  member  of  the  direction,  and  then,  by 
agreement  between  him  and  the  directors  acting  in  the  ge- 
neral management  of  the  affairs  of  the  Association,  he  re- 
tired fi^m  it  altogether  on  the  24th  of  September.  It  was 
then  agreed  in  effect,  on  that  day,  that  he  should  cease  to 
be  a  member. 

In  pursuance  of  that  agreement  at  a  later  date,  perhaps 
after  the  deed  was  executed  by  some  of  the  parties,  adver- 
tisements were  inserted  in  the  (jazette,  the   earliest  of 
which  appeared  on  the  25th  October,  on  which  day  it  was 
sanctioned  by  the  directors,  in  these  terms : — 

**  Mr,  Busk's  notice  in  the  Gazette  approved  and  signed 
by  public  officers." 

The  advertisement  was  thus:  [his  Honor  read  it.] 

In  two  or  three  months  afterwards,  in  pursuance  of  that 
agreement,  the  607.  deposit  was  returned.  The  first  ques- 
tion is,  what  was  the  true  meaning  of  the  agreement?  whe- 
ther the  meaning  was,  that  as  between  themselves  Mr.  Busk 
was  to  continue  liable  for  previous  engagements,  or  whether 
he  was  to  be  considered  as  separated  from  the  Company  as 
fit)m  the  beginning? 

My  opinion  is,  that  the  true  meaning  of  the  parties  to 
that  contract  was,  as  between  themselves,  whatever  it 
might  be  as  to  creditors,  that  he  should  be  treated  on  the 
footing  of  having  never  been  a  member  of  the  Company. 
That  having  taken  place,  as  in  my  judgment  it  did,  on  the 
24th  September,  although  not  recognised  in  the  books  im- 
til  the  25th  October,  I  find  the  156th  clause  of  the  deed 
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^J850^      which  was  not  executed  by  any  person  before  the  18th 

In  rt        October,  worded  thus: — [EQs  Honor  read  it.] 
BoxE  Jonrr-        I  am  of  opinion  that  this  ratified  the  agreement  of  the 
"*^  cT™^  ^^^  September,  if  it  wanted  ratification ;  and  that  those 

who  are  parties  to  this  deed,  beins^  in  efiect  persons  repre- 

sented  by  the  otncial  manager,  cannot  be  heard  to  say,  that 
Mr.  Busk  continued  a  member  of  the  Company,  or  that  he 
was  not  discharged  firom  his  liability,  according  to  the  con- 
struction which  I  think  it  right  to  put  upon  the  agreement 
between  him  and  the  directors. 

I  will  add  but  one  observation;  I  do  not  see  any  necessity 
f  :)r  saying,  in  this  particular  instance  at  least,  that  the  two 
Acts  of  Parliament  before  me  have  introduced  ex  post  fiicto 
law  to  change  or  increase  the  liability  of  Mr.  Busk.    Sqn 
posing,  therefore,  that  these  Acts  had  not  passed;  supposiDg 
the  agreement  of  the  24th  September  to  have  been  made, 
and  these  advertisements  of  dissolution  to  have  been  pub- 
lished in  the  Gazette  to  the  world,  as  they  were  in  Oo-    j 
tober,  1836,  no  claim  having,  at  any  time  afterwards,  hees     ' 
made  on  Mr.  Busk ;  and  supposing,  that,  instead  of  the  order 
now  before  the  Court,  a  bill  had  been  filed  by  some  on  be- 
half of  all  the  members,  to  make  him  contribute  to  any 
outstanding  debt  (if  any  there  was)^  I  am  of  opinion,  con- 
sidering the  notice,  the  lapse  of  time,  and  the  other  ciicoift* 
stances  of  the  case,  that  such  a  bill  must  have  been  dis- 
missed.    I  am,  on  the  whole,  satisfied,  that  Mr.  Busk's 
name  ought  not  to  be  on  the  list. 


J 
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In  the  Matter  of  The  St.  Geoegz's  Steam  Packet         July  4/A. 

Compact;  ^^\^ 

In  the  Matter  of  The  Joint-stock  Companies  Winding- 
up  Acts,  1848  &  1849. 

Case  of  Hamer's  Executors  and  Devisees. 

JDY  the  deed  of  settlement  of  the  above  Company  the  a  sbareholder 
parties  thereto  of  the  first  part,  for  themselves  and  himself  JJi)^'^com 
severally  and  respectively,  but  not  all  or  any  of  them  jointly ;  ?7  bequeathed 

,1  11  i*  .1  :.  1  bigpereonal 

and  the  several  other  persons  ot  the  second  part,  whose  estate  to  hia 
names  and  seals  were  thereunto  subscribed  and  set,  for  them-  ^^  ^^  \^^ 
selves  and  himself  severally  and  respectively,  but  not  all  or  ^^*^  ^4V 
any  of  them  jointly ;  mutually  and  reciprocally  covenanted,  lutely,  (subject 
declared,  and  agreed  with  and  to  each  other: — ^first,  that  ments,)  ai^^' 
the  Company  thereby  agreed  to  be  formed  should  continue  hL*^*an? 
for  the  term  of  ninety-nine  years  from  its  formation,  unless  ^"^bter  Ms 
sooner  dissolved,  as  thereinafter  mentioned.  and  devised  to 

After  various  other  provisions  the  deed,  by  its  16th  arti-  esSte. 
de,  provided  that  no  benefit  of  survivorship  should  take  x^^eddivT 
place  as  between  the  shareholders;  and  that  all  the  pro-  ^^^nds  on  the 
perty  of  the  Company  should,  as  between  the  shareholders  died;  'and  af- 
and  their  real  and  personal  representatives,  be  deemed  ^^companv 
personal  estate;  and  that  each  of  the  shareholders,  as  be-  being  wound 

*  ,  •  HP  ^"^<*cr  the 

tween  one  another,  should  be  entitled  to  and  interested  in  winding-up 
the  profits,  and  liable  and  subject  to  the  losses  of  the  daughter  and 
Company,  in  proportion  to  his  or  her  share  or  shares  in  the  ^ere  ^^lac^ 
said  capital  ftmd  or  joint-stock,  and  not  otherwise,  oa  the  list  of 

nr*  t  •!  -iji  i/»  1  contributories, 

The  20th  article  provided,  that,  before  the  executor,  inn^htofthe 
administrator,  or  legatee  of  a  deceased  proprietor  should  exoratrix^f 
transfer  any  shares  vested  in  him  in  such  capacity,  or  should  ^\^^^^ '"" 

First,  that  a  call  tras  properly  made  upon  the  daughter  and  her  husband*  payable  out  of 
the  testator's  personal  assets,  whether  the  conduct  of  the  executrixes,  in  suffering  their 
ieatator't  assets  to  remain  in  the  Company,  was  a  breach  of  trust  or  not. 

Sefondlf ,  on  it  appearing  that  the  personal  assets  had  been  ftdly  administered — Hdd, 
Uikt  she  and  her  humiid  ooold  aot  be  put  on  the  list  in  respect  of  her  being  devisee. 
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1850.        become  a  proprietor  in  respect  of  such  shares,  or  receive 
J,^^        any  dividends  in  respect  of  the  same,  he  should  leave  for 

St.  Gbomb's    inspection,  at  the  office  of  the  Company,  in  Liverpool,  the 
Co.  probate  of  the  will  or  the  letters  of  administration  under 

Hamu  8  Case,  which  he  claimed  to  be  entitled  to  the  shares. 

The  21st  clause  provided,  that  every  person  who,  being 
the  husband  of  any  female  proprietor,  or  the  executor,  ad- 
ministrator, or  l^atee  of  any  deceased  proprietor,  should 
not,  at  the  time  of  any  shares  vesting  in  him  in  such  capa- 
city, be  a  recognised  proprietor  in  the  Company  in  respect 
of  any  other  shares  in  the  cajntal,  shoidd,  as  to  all  duties, 
obligations,  claims,  and  demands  upon  or  against  him  in 
respect  of  such  shares,  be  considered  a  proprietor  firom  the 
time  of  the  shares  becoming  vested  in  him  as  aforesaid  (a). 
A  testator,  named  James  Hamer,  who  was  the  holder  of 
twenty-five  shares  in  the  Company,  devised  all  his  reil 
estates  unto  his  wife,  Elizabeth  Hamer,  for  life,  and  after 
her  decease  unto  his  daughter  Everalda  Sarah,  the  wife  of 
Joshua  Bawdon,  her  heirs  and  assigns,  forever;  nevarthdbfl^ 
the  testator  conditionally  wished  and  desired  that  his  said 
daughter,  her  heirs  and  assigns,  should,  after  the  decease  of 
his  wife,  pay  one  half  of  the  clear  annual  profits  thereof 
into  the  hands  of  his  son  James  Hamer,  during  his  life^ 
monthly  or  half-yearly,  as  she  or  he  should  think  proper. 
And  as  to  all  his  residuary  personal  property,  subject  to  the 
payment  of  his  debts  and  funeral  and  testamentary  expen- 
ses, he  gave  the  interest,  dividends,  and  produce  thereof 
unto  his  wife  for  her  life;  and,  after  her  decease,  he  gave 
all  the  residue  of  his  personal  property  unto  his  daughter, 
absolutely;  nevertheless,  he  conditionally  wished  her  to 
pay  one-half  of  the  clear  produce  thereof  into  the  hands  of 
his  son,  monthly  or  half-yearly,  as  she  should  think  proper, 
for  the  like  purposes,  and  subject  to  the  same  intentions, 
restrictions,  and  conditions,  and  in  all  respects,  as  before* 

(a)  For  the  remainder  of  the      portions  of  it  applicable  to  that 
clause  see  ante,  p.  192,  where  the      case  are  set  out. 
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mentioned   respecting  the  moiety  of  the  profits  he  had      ^^^^^'  ^ 
already  wished  to  be  pud  into  his  son's  hands;  and  so  that,        In  re 
unless  the  same  could  be  so  payable  and  paid,  the  same  Snlii  Paout 
should  remain  the  sole  property  of  his  daughter.    And  he 
appointed  his  vrife  and  daughter  joint  executrixes  of  his  Hamm's  Case, 
wiD. 

After  the  death  of  the  testator  Mrs.  Bawdon  received 
one  dividend  in  1839,  and  immediately  paid  it  over  to  Airs. 
Hamer,  the  testator^s  widow.  Mrs.  Hamer  and  Mrs.  Baw- 
don were  entered  in  the  Company's  books  as  executrixes 
only. 

Ikbs.  Hamer  received  four  dividends^  two  in  1840  and 
two  in  1841,  by  the  hands  of  some  person  authorised  by  her. 
On  the  22nd  of  March,  1850,  the  Master  discharged  a 
(inner  order,  whereby  Mrs.  Hamer  was  included  in  the  list 
is  personally  liable;  and  in  lieu  thereof  placed  Mrs.  Hamer 
ttd  Mrs.  Bawdon  on  the  list  as  personal  representatives  of 
the  testator,  together  with  Mrs.  Bawdon's  husband,  as  con- 
tribntories  for  the  twenty-five  shares. 
Mrs.  Hamer  died  on  the  11th  of  April,  1850. 
On  the  5th  of  June,  1850,  the  Master  directed  a  call  of 
lOOi  per  share,  on  each  of  the  twenty-five  shares,  to  be 
made  upon  Mr.  and  Mrs.  Bawdon  (such  call  being  payable 
OQt  of  the  personal  estate  of  the  said  James  Hamer,  dc- 
ceased.) 

On  this  day  a  motion  was  made  on  behalf  of  Mr.  and      July  4th. 
MiB.  Bawdon,  by  way  of  appeal  from  the  order  directing 
^  above  calL 

The  following  admis^ons  were  made  by  the  official  ma- 
nager:— 

^That  there  is  not  now  due  and  owing  any  debt  of  the 
^  Company  which  was  due  at  the  death  of  the  testator, 
^'^mes  Hamer ;  and  that  all  the  liabilities  in  respect  whereof 
^ntribution  is  now  sought  were  incurred  by  the  Company 
^ftcrthe  decease  of  the  said  testator;  and  that  the  Com- 
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isso.        pany  was  duly  diaeolved,  under  the  provisioiis  of  their  deed 
j^j^        of  settlement,  on  the  14th  of  September,  1843.'' 

St.  Qsoboi'b 

Co.  Mr.  Russell  and  Mr.  HamUton  Humphreys^  for  Mr.  and 

HAjm^Cm  ^'^  Bawdon. — The  testator^s  estate  cannot  be  held  liable 

for  any  part  of  the  debts  for  which  this  call  is  made,  m- 
asmuch  as  the  death  of  the  testator  operated  as  a  dissda- 
tion  of  the  partnership  as  to  him,  and  he  was  not  liable  to 
any  loss  subsequently  incurred.  The  provisions  of  the  21flt 
article  only  refisr  to  such  demands  as  the  testator  was  hinudf 
liable  to ;  and  there  is  no  such  demand  in  the  present  case 
renudning  unsatisfied.  Mrs.  Bawdon  did  no  act  to  make 
herself  liable;  and  neither  she  nor  Mrs.  Hamer  could  make 
the  testator^s  estate  liable  in  respect  of  losses  incurred  after 
his  death,  because  they  had  no  authority  to  continue  tb 
assets  in  the  concern.  [They  cited  Tatam  v.  fV%IliaaM{i^ 
and  Madgtcick  v.  fFimbk  (&).]  The  case  is  not  concluded  hj 
the  decision  of  the  Master  placing  the  appellants  upon  the 
list;  {oTymHawthorn*scase{c)jiheL(nrd  Cha$uxll^ 
placing  a  contributory  on  the  list  did  not  determine  the  ex- 
tent or  amount  of  his  liability;  and  as  a  call  is  now  mad^ 
not  to  pay  debts  in  respect  of  which  the  testator  was  hiik, 
but  to  pay  debts  incurred  since  his  decease,  this  is  the  pro- 
per time  for  insisting  that  his  representative  should  not  be 
included  in  the  call 

Mr.  Bacon  and  Mr.  J,  V.  Priory  for  the  official  managtf) 
were  not  called  upon. 

The  Vic5E-Chancellor: — 

The  conduct  of  Mrs.  Hamer  and  Mrs.  Bawdon  may  or 
may  not  have  been  a  breach  of  trust.  That  is  not  nowiD 
question.  The  question  is,  whether,  by  acts  which  tbej 
have  done,  the  testatoi^s  estate  has  not  continued  to  be  iD* 
volved  in  this  speculation. 

(a)  3  Hare,  347.         (6)  6  Bear.  4d5.         (e)  1  Macn.  &  G.  49. 


I 
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Now  it  i^ipearB  that  Mrs.  Hamer  received  dividends  on        1850. 
he  sharesy  becoming  payable  after  the  testatoi's  death ;  and         jnre  " 
'.  fear  that,  by  this  course  being  taken,  the  testator^s  estate  ^'  ^^^g"'" 
ras  involved,  or  continued  to  be  involved,  in  this  undertak-  Co. 

Dg.  Kthe  executrixes  assented  to  the  bequest  to  them-  HAiinTcAsi. 
dres,  I  am  a&aid  that  Mr.  Rawdon  would  be  liable,  with- 
mt  reference  to  the  amount  of  assets  which  have  been  re- 
eired.  Assuming  that  there  was  not  such  an  assent  as  was 
iuding,  then  the  testator's  estate  remains  liable.  In  either 
fiew  of  the  case*  Mr.  Bawdon  must  at  least  pay  the  call  to 
lie  extent  mentioned  in  the  order.  I  cannot  interfere  with 
vliat  the  Master  has  done. 

Mr.  Bacon  and  Mr.  J,  V.  Priory  for  the  official  managers, 
iflked  for  costs. 

The  Vice-Chancellor: — 

Hie  appellants  must  pay  the  official  managers  40«.  costs, 
ttd  the  official  managers  may  have  the  rest  of  their  costs 
out  of  the  estate. 


After  this  decision,  the  Master  made  another  call  of  35/L 
[er  share  upon  Mr.  and  Mrs.  Bawdon. 

To  shew  that  they  were  not  liable  to  pay  this  call,  Mr. 
ttd  Mrs.  Eawdon,  on  the  14th  of  August,  1850,  made  an 
affidavit  in  the  Master's  office,  stating,  that,  from  the  death 
of  testator,  and  thenceforward  down  to  about  five  months 
before  the  death  of  Mrs.  Hamer,  Mrs.  Hamer  had  the  sole 
ttd  exclusive  management  and  control  of  the  personal  es- 
tate and  efiects  of  said  testator;  and  that  the  deponents  did 
^t)  nor  did  either  of  them,  in  any  manner  interfere  there- 
^rith,  or  receive  any  monies  whatsoever  on  account  thereof, 
except  that,  on  one  occasion^  Mrs.  Eawdon  received  a  divi- 
dend upon  the  shares  in  the  above  Company,  by  the  direc- 
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1850.        tion  and  as  the  agent  of  and  for  Mrs.  Hamer,  to  whom  she 
/m  re        handed  over  the  amount.     The  deponents  annexed  a  sche- 

SwAM^Acw  ^^^  ^  ^^^  aflSdavit,  and  deposed  that  it  contamed,  to 
^-         the  best  of  their  respectiye  knowledge  and  belief  a  fillip 

Hamxb's  Cm.  true,  correct,  and  detailed  account  of  all  the  goods,  monej) 
property,  and  other  personal  estate  of  James  Hamer,  de- 
ceased; and  that  the  whole  thereof  was  received  by  or  came 
to  the  hands  of  Mrs.  Hamer  in  her  lifetime^  and  was,  u 
they  believed,  applied  by  her  in  manner  in  the  same  sche- 
dule set  forth;  and  they  said  that  they  did  not,  nor  did 
either  of  them,  receive  or  apply  any  part  of  such  moneys, 
estate^  or  effects;  and  they  submitted  that  they  were  not 
liable  now  to  account  for  the  same,  or  for  the  apphca- 
tion  thereof.  They  further  deposed,  that  they  had  not 
had,  and  had  not  then  in  either  of  their  possession,  any 
assets  of  James  Hamer  applicable  to  the  payment  of  the 
calL 

After  the  filing  of  this  affidavit,  the  official  managen 
served  Mr.  and  Mrs.  Bawdon  with  notice  that  they  should, 
on  the  13th  of  February,  1850,  apply  to  the  Master  to 
make  an  alteration,  in  addition  to  the  entry  made  by  him 
in  the  course  of  settlement  of  the  list  of  contributories,  by 
adding  the  words  ^^  and  devisee"  after  the  words  ^^  pencHud 
representative,"  appended  to  the  names  of  Mr.  and  Mn. 
Rawdon  respectively,  and  that  they  would,  by  such  altera- 
tion, be  settled  on  the  list  as  contributories  for  the  said 
twenty-five  shares,  in  respect  of  Mrs.  Rawdon  being  per- 
sonal representative  and  devisee  of  James  Hamer,  de- 
ceased, or  to  make  such  other  alterations  as  to  the  fni^ 
Master  shall  seem  just. 


Mr.  and  Mrs.  Rawdon  appeared  before  the  Master  by 
counsel,  and  contested  their  liability  to  be  placed  upon  tbe 
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list  in  respect  of  Mrs.  Bawdon  being  a  devisee  of  the  tes-  18^0. 
tator;  and  after  hearing  the  arguments  of  counsel  on  both  /n^ 
odesi  the  Master  gave  a  written  judgment  as  follows: —       g^''-  ^^*«*'* 

CJo. 


^TbiB  is  an  application  to  include  Joshua  Bawdon^  and  Hamik's  Cao. 

Everilda  Sarah,  his  wife,  in  right  of  the  said  Everilda  Sarah, 

md  James  Hamer,  as  devisees  of  the  real  estate  of  the  tes- 

titor.    That  application  is  made  in  consequence  of  Mr.  and 

lira*  Rawdon  (included  in  their  representative  character) 

htving  made  an  affidavit  that  there  is  no  personal  estate* 

The  official  manager,  therefore,  seeks  to  include  the  devi- 

MB,  for  the  purpose  of  compelling  payment  of  the  calls  out 

tf  the  real  assets. 

^Although  the  testator  executed  the  deed  of  settlement, 
7^  it  is  sud,  that,  inasmuch  as  the  covenant  does  not  bind 
Aeheir,  the  real  assets  cannot  be  reached. 

<<  To  this  it  is  answered,  that  the  3  &  4  Will  4,  c.  1 04,  has 
ottde  all  the  real  estate  liable  to  simple  contract  as  well  as 
qwdalty  debts. 

^It  is  then  argued  that  the  debts,  in  respect  of  which  it 
is  sought  to  render  the  testator^s  real  estate  liable,  had  no 
oktence  at  the  time  of  his  death,  and  therefore  do  not 
afest  it ;  but  it  appears  to  me  that  the  answer  to  this  is^ 
tint  the  testator  was  a  partner  in  this  Company,  contin- 
gently liable  to  debts  which  might  be  incurred  during  the 
tem  for  which  the  partnership  was  formed ;  that  debts  were 
ID  incurred;  and  that  his  estate,  both  real  and  personal,  are, 
hj  the  before-mentioned  statute,  made  liable  to  such  con- 
tingent liabilities,  or,  in  the  words  of  the  Act,  ^  his  heir  or 
hdra,  devisee  or  devisees,  shall  be  liable  to  the  same  suits 
in  equity,  at  the  suit  of  any  of  the  creditors  of  such  debtor, 
^Hiether  by  simple  contract  or  by  specialty,  as  &cJ 

«In  a  suit  in  equity,  the  personal  and  real  assets  of  this 
testator  might  be  administered  in  payment  of  the  debts  of 
this  Company.     He  was  contingently  liable  to  the  debts  of 

VOL.  ni.  u  D.  o,  s. 
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1850.        the  Company  which  might  be  incurred  after  his  decease.  I 
/n  re        propose  to  inchidc  these  parties  in  the  terms  of  the  notice." 

8t.  Oboros*8 
Stiax  Packit 

Co.  Mr.  Malim  and  Mr.  HamOton  Humphreys  now  moved, 

Hamie'8  Cm.  on  behalf  of  the  devisees,  by  way  <tf  i^peal  from  thedeci- 
1  o««         fiion  of  the  Mast^. 
April  ist         The  devisees  are  not  liable  to  be  put  upon  the  Hst  of 
contributories. 

Prior  to  the  Statute  of  Fraudulent  Devises,  3  WilL  &E 
c.  14,  the  devisees  were  not  bound  by  the  debts  of  their 
devisors. 

By  that  statute,  sects.  I  &  2,  devises  were  declared  to 
be  fraudulent  and  void  only  as  against  creditors  who  would 
be  thereby  defrauded  of  their  just  debts;  and  it  was  deeided, 
in  Wilson  v.  KnMey{a)j  that  the  operation  of  this  statute 
was  confined  to  cases  in  which  there  was  a  debt  actuiUj 
due  from  the  devisor  at  the  date  of  the  testator^s  decease; 
and  that  it  did  not  even  extend  to  a  case  in  which  an  actioD 
of  covenant,  and  not  of  debt,  lay  against  the  devisor  at  the 
time  of  his  death. 

The  Stat.  11  Geo.  4  &  1  WilL  4,  c.  47,  repealed  thestat 
of  3&4Will.&AL  c  14;  but  the  language  of  that  statute 
re-enacting  the  3  &  4  Will.  &  M.,  made  devises  by  debkon 
void  as  against  their  creditors,  and  did  not  extend  the  re- 
medy as  against  the  devisees  of  persons  bound  by  q>ecialtf) 
and  not  actually  indebted  at  the  time  of  their  decease;  and 
the  Stat,  of  3  &  4  WilL  4,  c  104,  forrendeiing  freehold  and 
copyhold  estates  assets  for  the  payment  of  simple  contnot 
and  specialty  debts,  only  charges  such  estates  of  deviaon 
in  the  hands  of  devisees  as  assets  **  for  the  payment  of  dM 
just  debts  of  such  persons,  as  well  debts  due  on  simple  con* 
tract  as  on  specialty;"  and  it  was  decided  by  Faarky  ^.Bnr 
ant{b\  that,  notwithstanding  the  two  last-mentioned  Ax^ 

(a)  7  East,  128. 
(J)  3  A.  &  E.  889 ;  S,  C,  5  N.  &  M.  42. 
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devisees  were  not  liaUe  at  law  in  respect  of  any  debts  which        l^^l* 
became  pajraUe  hy  any  breaches  subsequent  to  the  death        in  re 
of  the  devisor;  in  other  words,  that  the  freehold  estates  of  BnuM^^ctan 
devisors  are  not  liable,  in  the  hands  of  devisees,  in  respect  ^- 

of  debts,  which,  at  the  date  of  the  devisor^s  death,  were  Hajou's  Oiaa 
only  contingent. 

Now,  in  the  present  case,  it  is  not  contended  that  any 
debt  was  due  firom  Mr.  E[amer,  the  devisor,  at  the  date  of 
bis  decease. 

The  Act  of  3  &  4  WiU.  4,  c.  104,  renders  the  devisees 
lisUe  to  the  same  suits  in  equity,  at  the  suit  of  the  creditor, 
"SB  the  heir  or  heirs-at-law,  devisee  or  devisees,  of  any  per- 
m  or  persons  who  died  seised  of  freehold  estates,  was  or 
me,  before  the  passing  of  this  Act,  liable  to,  in  respect  of 
inch  freehold  estates,  at  the  suit  of  creditors  by  specialty, 
in  which  the  heirs  were  bound."  Now  it  has  been  shewn, 
{  diat,  prior  to  that  Act,  the  devisee  was  not  bound  in  respect 
[  of  a  contingent  debt  of  his  devisor,  and  thus  this  enactment 
does  not  carry  the  case  frirther  against  the  devisee. 

Under  the  partnership  deed  executed  by  him,  Mr.  Hamer's 
obEgation  was  a  specialty  debt,  but  the  heirs  were  not 
named  therein  nor  expressly  bound  thereby.  It  is  true, 
4at,  in  Morse  v.  Tucker  (a)y  the  Vice-Chancellor  Wigram 
Ud,  that  damages  recovered  in  an  action  of  covenant  after 
tbe  devisor's  death,  constituted  a  debt  payable  out  of  the 
veal  estate  of  the  devisor,  under  the  charge  of  debts  on 
Us  real  estate  contained  in  the  will;  but  that  decision  de- 
pended on  the  fiict,  that  the  devisor  actually  charged  his 
debts  upon  his  real  estates  by  his  will;  a  &ct  which  distin- 
gniahes  the  case  from  Farhy  v.  Briant 

Even  if  these  difficulties  be  surmounted,  still  these  ie- 
^isees  cannot  be  placed  upon  the  list  as  contributories.  In 
tMuikrQpt<7,  ^  contingent  debt  was  not  proveable  until  an 
^reaa  provision  in  the  Act  of  Parliament  enabled  such 

(a)  6  Hare,  79. 
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1^1  •        debts  to  be  proved.    Although  one  of  the  definitioiis  of  the 
In  re        word  contributory  is  a  ^^  devisee,"  it  is  submitted^  that  that 
SnAM^AouT  ^^7  means  a  devisee  of  such  shares  when  they  are  realty. 

Co. 

""T"  Mr.  Ba4um  and  Mr.  J.  V.  Priory  for  the  official  manager. 

—  Wibon  V.  Knublet/f  and  Farley  v.  Brianty  do  not  affect 
the  present  case. 

The  personal  estate  of  the  testator  is  shewn  to  be  ex- 
hausted.     The  Company  is  therefore  entitled  to  come 
against  his  real  estates  devised.     The  circumstances  here 
are  similar  to  those  in  Morse  v.  Tucker  (a).     In  Farley  r* 
Brianty  the  3  «&  4  Will  &  M.,  and  the  3  &  4  Will  4,  c  43, 
were  chiefly  referred  to;  but  if  the  attention  of  the  Court 
had  been  more  particularly  directed  to  the  1  WilL  4,  c.  47, 
88.  1  and  2,  the  decision  would  probably  have  been  diflb^ 
ent.      [They  also  cited  WUhon  v.  Leonard  (b)^  EardUy  ?. 
Owen  (c)y  and  Birmingham  v.  Burke  (if).] 

The  Vice-Chakcellob  : — 

In  this  case,  considering  the  Master's  report,  I  think  it 
right  to  assume,  that  neither  the  debts  nor  the  liabifititf 
which  subsisted  at  the  time  of  the  testator's  death,  now 
exist  I  think  it  right  also  to  assume  that  they  have  been 
discharged,  not  by  any  person  in  the  character  of  surety, 
(for  if  that  were  so,  they  might  be  considered,  in  a  soise, 
as  still  alive,)  but  paid  in  the  regular  and  ordinary  way,  out 
of  funds  properly  applicable  to  their  payment. 

The  whole  question  stands  on  the  statute  law,  the  1 1  Geo. 
4&  1  WilL  4,  c.  47,  the  3  &4  WilL  4>  c.  104,  and  the  Joint- 
stock  Companies  Winding-up  Acts;  and  it  is  a  question 
which  I  have  often  had  occasion  to  call  one  of  internal  li^ 
bility,  that  is,  one  of  contribution,  not  an  external  qnestioo 
— not  a  question  whether  the  devisees  are  liable  to  any  pro* 
ceeding  by  a  creditor  of  the  Company,  as  such  creditor. 

(a)  5  Hare,  79.  (c)  10  Beav.  572. 

{h)  3  Beav.  373.  (<0  2  J.  &  L.  699. 
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The  testator  died  so  long  ago  as  1838;  since  which  time         1851. 
the  executrixes  have  been  admitted  by  the  Company  as  the         /n  re 
holders  or  proprietors  of  his  shares,  probably  in  their  repre-  g^^^^^ljjlj 
eentative  character,  but  still  as  proprietors,  for  years.    The  <^- 

Company  was  treated  as  solvent,  that  is,  it  was  treated  as  Hamu'b  Casb. 
bemg  in  a  state  to  yield  profits  as  profits,  and,  in  fact,  pro- 
fits have  been  received,  firom  time  to  time,  by  one  of  the 
executrixes,  for  years  since  the  death  of  the  testator. 

It  is  after  this  length  of  time,  and  after  this  course  of 
proceeding,  that  those  who  represent  the  Company,  a  Com- 
pany having  thus  dealt  vrith  the  executrixes,  allege  that  the 
devisees,  who  had  no  control  over  the  shares,  and  who  could 
have  received  no  benefit  firom  them,  they  being  personal 
estate,  are  liable  in  respect  of  them. 

I  am  of  opinion  that  it  is  not  for  a  Court  of  equity,  at  their 
instance,  to  assert  any  such  liability.  It  could  be  only  upon 
equitable  considerations  properly  belonging  to  such  a  case, 
that  a  bill  could  be  filed.  With  deference,  I  differ  firom 
^  Master,  and  decide  that  the  devisees  cannot,  as  devi- 
sees, he  placed  on  his  list  as  contributories. 
The  costs  of  both  parties  must  be  paid  out  of  the  es* 
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Jan,  Wth, 

Upon  a  mo- 
tion, by  way 
of  app«d  from 
theMaater'B 
dedflion,  le- 
fuaing  toen- 
laige  pnblica- 
tion,  tne  Court 
reoeiyed  in 
evidence  new 
firsts  not  be- 
fore the  Mas- 
ter, on  iHiich 
the  Court  di- 
rected the 
publication  to 
stand  en- 
laiged;  but, 
as  the  order 
was  obtained 
upon  materi- 
als which 
were  not  be* 
fore  the  Mas- 
ter, the  appel- 
Unt  was  or- 
dered to  pay 
the  costs  of 
the  motion. 


James  v.  Obissbll. 

U  PON  an  application  by  the  plaintiff  to  enlaige  publica- 
tion, the  Master  refused  the  order  asked. 

This  was  a  motion  by  the  plaintiff,  by  way  of  i^peil 
firom  the  Mastei^s  decision. 

Mr.  MackesoTiy  in  support  of  the  motion,  read  the  affidar 
yits  which  had  been  used  in  the  Master^s  office,  and  abo 
other  affidavits  verifying  additional  facts. 

Mr.  Rogers,  for  the  defendant 

The  Vice-Chancellor: — 

On  the  materials  before  the  Master  I  should  have  come 
to  the  conclusion  at  which  he  has  arrived. 

New  facts  have  now  been  brought  before  the  Court  by 
further  affidavits,  which,  in  conformity  with  what  is  stated 
to  be  the  practice,  I  have  received :  and,  on  the  whole  evi- 
dence, the  publication  should,  I  think,  be  enlarged.  Bat,  tf 
the  order  now  obtained  is  made  upon  materials  which  were 
not  before  the  Master,  the  plaintiff  must  pay  the  costs  of 
this  application. 
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1849. 

LadBROKE  V.  SluANE.  Jan.  II th. 

LUIS  waa  a  creditor's  rait  ainiiiist  the  personal  represen-  ^  creditors 

^  ^  ^   ^  ^     *  suit  against  a 

tative  of  a  deceased  testator  for  the  administration  of  his  penooal  re- 

_.  .  presentatiye 

estate.  for  the  admi. 

The  defendant  had  put  in  an  answer  to  the  biU,  and  re-  ^JS^^'eS.^* 
plication  had  been  filed  on  the  4th  of  November,  1848.  ^^  proceeded 

The  usual  administration  decree  was  then  obtained  in  when  a  decree 
a  cause  of  PhSUps  v.  Sloane,  being  another  creditor's  suit  J^othercre- 
against the  same  personal  representative.  ^^^-^^tth* 

The  plaintiff's  solicitor  was  served  with  notice  of  the  de-  same  personal 
cree  in  Phillips  v.  Shane  on  the  14th  of  November,  1848;  f^^^Lme* 
and  with  a  further  notice,  that  if  the  plaintiff  proceeded  in  his  Jhe^efendlmt' 
soit,  a  motion  would  be  made  bj  the  defendant  in  both  suits  ^  gi^en  the 

•  1  1      /»  •         •  1  rm        1  •     •«»  plaintiff  in  the 

for  an  order  to  stay  the  first  smt,  with  costs.     The  plaintiff  first  soit  notice 
thereupon  suspended  the  preparation  of  interrogatories  for  ^^  pUinSff ' 
4e  examination  of  witnesses,  for  which  he  had  riven  in-  threatened  to 

,  ,        proceed;  and 

atroctions  to  oounseL     A  correspondence  ensued,  in  which  thereupon  the 
die  plaintiff's  solicitor  offered  to  abandon  the  first  suit,  and  upon  a  notice 
to  go  m  and  take  the  benefit  of  the  decree  m  Phillips  v.  ^^^j^*^^  ^' 
Shane^  provided  his  costs  were  paid;  but  the  defendant's  the  former 
8c£citor  declined  to  agree  to  the  proposal     On  this  intima-  that  the  pro- 
tiott  the  plaintiff's  solicitor  stated  his  intention  to  proceed.     ^^J^ 
A  motion,  of  which  the  notice  had  been  intitled  in  the  8j»yed-    The 

m  1     /•  •   •  •  •  Court  made 

niBt  cause  only,  was  now  made  for  an  mjunction  staying  the  an  order  in 
Poceedings  in  it  ^ti^the 

u^junction, 

Mr.  J.  V.  Prior,  in  support  of  the  motion.— The  defen-  »ndgiyiMrthe 

J  1.111  restrained 

^t  in  both  suits  is  clearly  entitled  to  have  the  proceedings  pUdntiff  li- 

^  this  suit  stayed.     The  intimation  given  by  the  plaintiff  Mg  ^tg  of 

«i  the  first  suit,  of  his  intention  to  proceed,  after  having  no-  ^^\J]J^* 

tioe  of  the  decree  in  the  other  suit,  has  rendered  this  motion  motion,  and 

iiecesaaiy.     It  has  been  settled,  that  a  creditor  thus  pro-  prove  his  debt 

ceedbg  cannot  have  his  costs:   TTie  Earl  of  Portarlington  v.  j^Ui^^^** 

suit,  but  de- 
clined to  direct  that  the  co^ts  should  be  paid  out  of  the  first  assets. 
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1849.         Darner  (a),     A  motion  for  an  injunction  against  proceedii^ 
Ladbbou     ^^^^  ^^^  require  the  payment  of  the  plaintiff's  costs  as  a  pre 
g  *•  liminary:  Dretory  y.  JTuicker  (b), 

Mr.  Lavaty  for  the  plaintifil — An  injunction  to  restrain  t 
creditor  from  proceeding  at  law  after  a  decree  is  nere) 
granted  without  an  affidavit  by  the  executor  of  the  state  a 
the  assets :  Paxtan  v.  Douglas^  and  Cleverley  v.  Cleverky(c) 
The  same  rule  is  applicable  where  a  proceeding  in  equitj 
is  stayed  after  a  decree.  No  such  affidavit  has  been  made 
on  this  motion. 

In  the  same  case  of  Paxton  v.  Douglas^  Lord  Eldon  stated 
it  as  a  general  rule,  that  the  party  seeking  to  restrain  a  ere* 
ditor  from  proceeding,  must  pay  the  costs  up  to  the  time 
when  notice  is  given  of  the  decree  having  been  obtwied. 

The  motion  is  intided  inaccurately,  it  should  have  been 
intitled  in  both  suits. 

The  Yige-Changellob  said,  he  thought  that  an  affi- 
davit should  be  made  by  the  executor,  stating  the  particu- 
lars of  the  testator^s  assets,  and  that  the  order  should  be  in? 
titled  in  both  causes. 

As  to  the  costs,  one  might  have  expected  to  find  some 
settled  rule;  but  questions  as  to  the  mode  of  providing  ibr 
them  were  of  frequent  occurrence. 

The  order  was  to  stay  the  proceedings  in  this  suit;  to  di- 
rect a  reference  to  tax  the  costs  of  the  suit,  including  thoM 
of  the  present  motion;  and  to  declare  that  the  plaintiff  in 
this  cause  was  to  be  at  liberty  to  go  in  before  the  Master 
in  the  cause  of  PhilUpa  v.  Sloans  to  prove  his  debt  and  bis 
costs  when  taxed* 

Mr.  Lavat  asked  that  the  order  might  contain  a  directioa 
that  the  costs  should  be  paid  out  of  the  first  assets. 

The  Vice-chancellor  declined  to  give  any  directioa 
to  that  effect 

(a)  2  Fh.  262,  265.     (b)  3  Swanst.  529,  54L    (c)  Cited  SVes.  530. 
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Yetts  V.  Norfolk  Railway  CoitPANY.  Jan.  i6th. 

IHIS  case  came  on  upon  two  demurrers  to  a  bill  filed  by  An  inoorpom- 
iholder  of  new  20L  shares  in  a  Company  incorporated  by  cox^my  u- 
Act  of  Parliament,  called  the  Norfolk  RaUway  Company,  ^S^i  pur- 
(mbehalf  of  himself  and  the  other  holders  of  new  20  JL  shares  raanoeofare- 
in  the  Company,  except  such  of  them  as  were  defendants,  daring  the 
igainst  the  Company,  the  directors,  and  certain  other  holders  £|^||X^^  \g^jj^^ 
of  Ae  new  shares.  J^  ^  *^«  'S*' 

^  ingofasnffi- 

The  bill  stated,  that,  on  the  23rd  of  February,  1847,  there  cient  amount 

was  due  from  the  Company  on  mortgages  and  bonds  various  ezistrng  mort^ 

wins,  payable  at  different  periods  in  1848,  1850,  and  1851,  gXi^f^th?*^ 

•nd  amounting  together  to  197,000/.    That  on  that  day  re-  ^®JSP*^y- , 

nhitions  were  passed  at  a  half- yearly  general  meeting  of  of  some  of  the 

Ae  Company,  and  among  them  one  (the  7th)  to  the  effect,  ^^  a  bi^  on 

that  the  Company  should  raise  additional  capital  to  the  ^^^^^' 

BDOont  of  197,OOOJL  by  new  shares  of  20il  each,  to  be  ap-  holders  of  the 

pSed  in  the  payment  of  the  then  present  mortgage  debt  of  the  directoni 

Ac  Company;  and  that  there  should  be  a  deposit  of  5L  on  ^y^^^ 

each  diare,  the  reminder  to  be  called  for  by  the  directors  »cte  to  *hew, 

and  charging^ 

i8  occasion  should  require,  for  effecting  the  objects  of  the  that  they  were 

"-option.  .t'l^'' 

The  bill  fiirther  alleged,  that  the  new  shares  were  accord-  PJ^^  in  reepect 

^  oftheBharee 

1^7  issued,  and  were  called  new  2021  shares,  1847;  that  othenriaethan 

Hr.  Yetts,  one  of  the  plaintifis,  on  the  faith  of  this  resolu-  ^th tlMreso^ 

tion,  subecribed  for  thirty-nine  of  these  shares,  and  paid  up  ^^^^f^  , 

mL  as  his  deposit;  and  that  similar  payments  were  made  aeclaratlon 

I      -  that  the  money 

«7  Other  persons,  on  the  same  understanding,  upon  other  ought  to  be 
Aares,  to  the  number  of  8719  in  the  whole;  and  that  Mr.  J^^thT'*" 
Yetta  had,  upon  the  faith  of  the  same  resolution,  also  bomrht  *e™  of  the 

,  *^       reaolobiony  and 

otber  new  20L  shares.  *  for  a  specific 

performance 
of  theagree- 
o^t  therebj  entered  into,  and  for  an  injunction:— ^eM,  allowing  demurrers  of  the  direct- 
<>>»aQd  the  Company,  that  the  case  fell  within  the  authority  of  MosUei/  t.  AUUm,  but  the 
^^  of  only  one  demurrer  were  allowed. 
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1849.  The  bill  ftirther  allied,  that  in  June,  1848,  the  first  call 

YxTTs        ^^  ^'*  P^  share  was  made,  and  was  paid  by  the  plaintiflb 

Vo^ui      "^  ^^^  shareholders,  and  that  the  total  amount  realised 

Bailwat  Co.    was  60,71521,  which  was  more  than  sufficient  to  pay  such 

of  the  sums  as  had  then  become  payable  on  mortgages  and 

bonds,  for  the  payment  of  which  the  shares  were  issued. 

The  bill  further  allied,  that,  on  the  6th  of  November, 
1848,  a  second  call  of  5L  per  share  was  made  for  the  15th 
of  December  following. 

The  bill  then  alleged,  that  the  defendants  were  about  to 
apply  the  money  thus  raised  to  other  purposes  than  thoae 
mentioned  in  the  7th  resolution;  and  that,  on  the  14th  of 
November,  1848,  the  secretary  had  written  to  one  Mrv 
Maxwell  a  letter,  containing  the  following  passage: — 

^'The  Company  have  to  meet  liabilities,  consisting  of  t 
re-payment  of  a  temporary  loan,  and  of  law  agents'  billfl» 
which  must  be  provided  for,  and  they  have  no  other  somce 
open  to  them  than  by  making  a  call  upon  these  shares.'' 

The  bill  also  charged,  that  the  defendants  threatened  to 
sue  the  shareholders  at  law  for  the  last  call,  and  to  dedtfe 
the  shares  forfeited,  and  to  withhold  the  dividends  payable 
to  the  plaintifis. 

The  prayer  was  for  a  declaration  that  the  7th  resdiutioa 
was  binding,  as  a  contract  between  the  Company  and  the 
holders  of  the  new  shares,  as  to  the  ap^^cation  of  the 
•    <  capital  to  be  raised  thereby,  and  as  to  the  time  of  raisiog 

such  capital.  The  bill  also  prayed,  that  such  contract 
should  be  decreed  to  be  specifically  performed;  and  tbat 
the  defendants  might  be  restrained  firom  prosecuting  certaio 
threatened  actions  at  law,  and  from  declaring  forfeited  the 
phuntifis'  shares,  and  from  withholding  of  the  dividendB, 
and  from  applying  the  capital  in  their  hands  in  any  msnner 
otherwise  than  according  to  the  7th  resolution. 

To  this  bill  the  Company  and  the  directors  demnireo 
separately. 
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Mr.  Bacon  and  Mr.  Speed  in  support  of  the  demurrers. —        IMQ. 
The  intended  acts  with  which  the  defendants  are  charged,        Trtb 
if  wrong,  are  a  wrong  to  the  Company  generally,  and,      kowolk 
therefore,  not  the  pn^r  subjects  of -a  suit  framed  as  the    R^U'Way  Co. 
present  is:   Mozley  v.  Alston  (a),   Foss  v.  Harbottle  (b), 
Exeter  and  Crediton  RaUway  Company  v.  BuUer  (c),  L4JTd 
T.  Copper  BUnenf  Company  {dy 

Moreover,  the  suit  is  defective  as  r^ards  the  p^brties  to  it 

Mr.  Wigram  and  Mr.  Campbell  for  the  plaintifik — The 
£i8ea  dted  do  not  apply.  The  intended  wrong  is  one 
which  the  Company  at  large  are  about  to  commit  against 
the  particular  class  of  shareholders  which  )the  plainti£b 
iqnresent.  It  is  not  a  case,  therefore,  in  which  they  could 
806  in  the  name  of  the  Company ;  nqr  one  in  which  the 
acts  complained  of  could  be  made  binding  upon  the  share- 
holders in  the  same  position  as  the  plaintiffs,  by  any  reso- 
la&mof  the  Company  at  large,  being,  as  the  pkintifis  insist, 
i  breach  of  the  contract  entered  into  between  that  class  and 
the  rest  of  the  Company. 

The  Vice-Chancellob  : — 

I  give  no  opinion  upon  the  question  as  to  the  parties  to 
the  suit.  Upon  the  question  of  equity,  I  am  not  sure  that, 
independently  of  recent  authorities  which  have  been  cited  at 
die  bar,  I  should  not  have  held  the  demurrers  sustainable ; 
hat  those  decisions,  and  the  judicial  opinions  expressed 
with  reference  to  them  are,  as  it  appears  to  me,  inconsist- 
ent with  sustaining  the  bill.  What  course  I  should  have 
taken  in  a  different  state  of  the  authorities,  it  is  needless 
to  say.  As  it  is,  I  allow  the  demurrers ;  but  I  do  not  un- 
dentand  why  there  should  have  been  two.  The  costs  of 
one  only  can  be  allowed. 

^  ^         (a)  I  FhiL  790.  wards  ▼.  Shrewtbury  and  Biv' 

(^)  2  Hare,  461.  mingham  RaUway  Company^  2  De 

W  11  Jut.  527.  G.  &  S.  547,  n.  (J). 

W  I  Ph.  740;  and  see  Ed- 
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1849. 

Jan,  19M.         TeYEBSHAM  r.   CAMERON'S  CoALBROOK  StEAM   CoaL 

AND  Swansea  and  Louoheb  Railway  Company. 

The  29th  aeo-  X  HIS  was  the  demurrer  of  the  defendants,  a  Compaay 

Joinut^  formed  under  the  7  &  8  Vict  c.  1 10,  called  Cameron's  Coat 

SiSSii^^i^  brook  Steam  Coal  and  Swansea  and  Lougher  Bulwaj  Com- 

i849,rBqiiii^  pany,  to  a  bill,  filed  by  three  of  the  directors  of  the  Com- 

tnu^  or  deal-  V^^Jy  named  Teversham,  Limd,  and  Hart,  praying  for  an 

a^mpax^  account  of  the  sums  advanced  by  the  pkintifis  to  the  Com- 

aadanydireo-  pany  under  an  agreement,  for  an  accoimt  of  monies  receir- 

therein  men-  ed  by  the  Company  in  respect  of  calls,  and  for  payment  to 

■uMnittedto  ^^  plaintifis  of  the  sums  due  to  them,  and  for  an  injunc- 

A?J!S!^^  ^^^  ^  restrain  the  Company  from  receiying  the  monies 

extends  to  a     payable  in  respect  of  the  calls. 

loan  <rf  money        ^~,  ,  , 

from adizeo-         The  agreement  in  question  was  entered  into  under  ag«- 

neral  resolution  of  the  Company,  passed  in  July,  1847, 
whereby  the  directors  were  authorised  to  borrow  on  mort- 
gage, bond,  or  other  assurance,  such  sums,  at  such  periods 
and  rates,  as  they  should  deem  expedient. 

Upon  the  &ith  of  this  resolution,  the  plaintiife  made  the 
advance  in  question  to  the  Company,  upon  an  agreement 
that  it  should  be  a  lien  on  the  calls. 

The  bill  stated  the  above  circumstances,  but  it  did  not 
allege  that  the  agreement  had  been  confirmed  as  required 
by  the  7  &  8  Vict.  c.  110,  s.  29,  which  provides,  that  if  any 
director  ^^  be  either  directly  or  indirectly  concerned  or  inte^ 
ested  in  any  contract  proposed  to  be  made  by  or  on  behalf 
of  the  Company,  whether  for  land,  materials,  work  to  be 
done,  or  for  any  purpose  whatsoever^  during  the  time  he  shall 
be  a  director,  he  shall,  on  the  subject  of  any  such  contract, 
in  which  he  may  be  so  concerned  or  interested,  be  precluded 
from  voting  or  otherwise  acting  as  a  director;  and  that,  if 
any  contract  or  dealing  (except  a  policy  of  assurance,  grant 
of  annuity,  or  contract  for  the  purchase  of  an  article  or  of 


tor  to  the  Com 
pany 
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-^ectively  the  subject  of  the  proper  bu-  ^  tS49.  ^ 

such  contract  being  made  upon  the  Tbyibsham 

*n7  like  contract  with  other  cue-  CAMuoir's 

.  be  entered  into,  in  which  any  q^^^^ 

ccd,  then  the  terms  of  such  contract  a">  Swahwia 

^  .  f  .  AXD  LOUOHIE 

submitted  to  the  next  general  or  special    Bailwat  Cob 
.  shareholders  to  be  simimoned  for  that  pur- 
that  no  such  contract  shall  have  force,  until  ap- 
JL  and  confirmed  by  the  majority  of  votes  of  the  share- 
auiders  present  at  such  meeting." 

The  question  was,  whether  the  agreement  between  the 
phintiflb  and  the  Company  required  to  be  confirmed  under 
du8  section. 

Mr.  Russell  and  Mr.  IV,  tV,  Cooper,  in  support  of  the  de- 
nnzrer,  contended,  that  the  section  applied  to  all  contracts 
nd  dealings  except  those  particularly  specified  in  sect.  29, 
ad  exempted  firom  the  scope  of  the  Act. 

Mr.  Swemiton  and  Mr.  H,  Prendergcuty  for  the  plaintifft, 
Qoitended,  that  the  words  ^'contract  or  dealing **  in  the  se- 
md  branch  of  the  section,  must  be  construed  by  referring 
to  ^  description  of  the  transactions  mentioned  in  the 
fcmer  part  of  the  clause,  viz.  *^  for  land,  materials,  work  to 
k  done,*  or  other  similar  objects,  and  did  not  refer  to  a 
loNi  of  money. 

The  Vice-Chakoellob  thought,  that  the  agreement 
feD  within  the  meaning  of  the  section,  and  allowed  the  de- 
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IMI.        debts  to  be  proved.     Althou^  one  of  the  definitioiu  of  the 

/arc        word  oootributoiy  is  a  ''devisee,"  it  is  submitted,  that  that 

u>'^!aHic  ^'^  means  a  devisee  of  sach  shares  when  they  are  iea%. 

Co. 

~7~  Mr.  Bacon  and  Mr.  J.  V.  PrioTf  for  the  official  manager. 

—  WSton  V.  KnabUy,  and  Farhy  v.  Brianty  do  not  afi^ 
the  present  case. 

The  personal  ratate  of  the  testator  is  shown  to  be  ei* 
haosted.  The  Company  is  therefore  entitled  to  coma 
agunst  his  real  estates  devised.  The  cbcumstances  ben 
are  nmilar  to  those  in  Motk  v.  TSuker  (a).  In  Farla/  r. 
Brimt,  the  3  &  4  Will  &  M.,  and  the  3  &  4  WilL  4,  c.  43, 
were  chiefly  referred  to;  but  if  the  attention  of  the  Conrt 
had  been  more  particularly  directed  to  the  1  WilL  4,  c  47, 
SB.  1  uid  2,  the  decision  would  probably  have  been  6^k> 
ent.  |They  also  cited  WilUon  v.  Leonard  (i),  Eardiey  t. 
Owm(e),  and  Birmingham  v.  JarAefrf).] 

The  ViCE-CHANCBi.i.oa : —  | 

In  diis  case,  couudering  the  Master's  report,  I  think  it  I 
right  to  assume,  that  neither  the  debts  nor  the  lialalitiM  < 
which  subusted  at  the  time  of  the  testator's  death,  DO* 
exist.  I  think  it  right  also  to  assume  that  they  have  been 
diacbarged,  not  by  any  person  in  the  character  of  snie^t 
(for  if  that  were  so,  they  might  he  considered,  in  a  wnt^ 
as  still  alive,)  but  paid  in  the  regular  and  ordinary  way,  oat 
of  funds  properly  applicable  to  thw  payment. 

The  whole  question  stands  on  the  statute  law,  the  1 1  Oeo.  A 
4£1'W11L4,  c47,  the3&4WilL4,c.l04,BQdtheJoiiit 
stock  Companies  Winding-up  Acts;  and  it  is  a  questka 
which  I  have  often  bad  occasion  to  call  one  of  internal  G** 
lulity,  that  is,  one  of  contribution,  not  an  external  qncstioo 
— not  a  question  whether  the  devisees  are  liable  to  any  pro-  ' 
ceeding  by  a  creditor  of  the  Company,  as  such  creditor. 

(e)  10  Bea*.  S72. 
((Q  2  J.  It  L.  690. 
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The  testator  died  so  long  ago  as  1838;  since  which  time         18^1. 
the  executrixes  have  been  admitted  by  the  Company  as  the         /»  re 
liolders  or  proprietors  of  his  shares,  probably  in  their  repre-  g^^^^"" 
sentative  character,  but  still  as  proprietors,  for  years.    The  ^* 

Company  was  treated  as  solvent,  that  is,  it  was  treated  as  Hamjul'b  Camm, 
being  in  a  state  to  yield  profits  as  profits,  and,  in  fact,  pro- 
fits have  been  received,  from  time  to  time,  by  one  of  the 
eiecutrixes,  for  years  since  the  death  of  the  testator. 

It  is  after  this  length  of  time,  and  after  this  course  of 
jHOceeding,  that  those  who  represent  the  Company,  a  Com- 
pany having  thus  dealt  vnth  the  executrixes,  allege  that  the 
devisees,  who  had  no  control  over  the  shares,  and  who  could 
kK?e  rec^ved  no  benefit  from  them,  they  being  personal 
eitate,  are  liable  in  respect  of  them. 

I  am  of  opinion  that  it  is  not  for  a  Court  of  equity,  at  their 
instance,  to  assert  any  such  liability.  It  could  be  only  upon 
equitable  considerations  properly  belonging  to  such  a  case, 
Aat  a  bill  could  be  filed.  With  deference,  I  differ  from 
die  Master,  and  decide  that  the  devisees  cannot,  as  devi- 
sees, be  placed  on  his  list  as  contributories. 
The  costs  of  both  parties  must  be  paid  out  of  the  es- 
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1849.^      parties  should  be  bound  by  the  decision  upon  the  hearing 
of  the  petition. 

On  the  petition  coming  on  to  be  heard,  a  question  was 
raised,  whether,  as  some  of  the  defendants,  who  were  benefi- 
cially interested,  were  in£uits,  it  was  competent  for  them  to 
concur  in  the  agreement. 

The  Vice-Chakcellor,  however,  consented  to  hear  the 
petition  in  the  first  instance,  and  to  allow  that  question  to 
stand  over  to  be  discussed,  in  case  his  decision  should  be 
unfavouraUe  to  the  claims  of  the  infiuits. 

Mr.  RusseU  and  Mr.  Andersatif  in  support  of  the  petitioo. 
— ^The  power  given  in  the  will  to  the  devisees  in  trust,  to 
lease  the  testator's  lands,  shews  a  clear  intention  by  impli- 
cation on  the  part  of  the  testator  to  exclude  his  widow  from 
all  benefit  out  of  them,  beyond  the  annuity  which  the  tea- 
tator  gave  her  by  lus  wilL    This  Implication  puts  the  widow 
to  elect  between  her  dower  and  the  annuity.     The  present 
case  is  entirely  within  the  decision  of  Sir  Edward  Sugdm 
in  Hall  v.  Hill  (a).    In  that  case,  the  testator  gave  his  trus- 
tees a  power  of  leasing  ^^  all  or  any  part  of  his  said  estates 
and  lands."    Here,  the  power  is  ^^  to  lease  any  lands  which 
they  (the  trustees)  may  hold;"  but  the  difference  creates  no 
distinction  between  the  two  cases.    In  the  present  case,  the 
testator,  in  a  previous  part  of  his  will,  specifically  devised 
certain  parts  of  his  lands;  and  the  power  is  co-extenore 
with  all  the  testator's  lands  given  to  his  trustees.    [They 
also  cited  HoUitch  v.  Holdxtch  (i),  TayU>r  v.  Tayhr  (c), 
Lowes  V.  Lowes  (cQ,  O^Hara  v.  Chaine  (e).] 

Mr.  PhSUps  and  Mr.  Bichner  for  the  defendants  in  the 
cause  in  the  same  interest  with  the  petitioner. 

(a)  1  Dru.  &  War.  94.  (<Q  5  Hare,  501. 

\h)  2  T.  &  C.  C.  C.  18.  («)  IJ.  &  L.  662. 

(c)  1  Y.  &  C.  C.  C.  727. 
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Mr.  Bacon  and  Mr.  Archibald Smtt/i  for  Mrs.  Ruth  Grayson         1  ^d* 
the  widow.    Hall  y.  Htllia  in  substance  the  only  case  cited  in 
argument  again»t  the  widow's  right  both  to  the  annuity  and 
to  her  freebcnchu    Now,  on  referring  to  the  judgment  in  that 
ca8e(a)y  it  is  dear,  that  the  power  of  leasing  was  only  one  of 
seTcral  provisions  in  the  will,  which  together  constituted  the 
grounds  of  the  decision  of  the  learned  Judge.    His  Lord- 
ship saya^^Upon  looking  at  the  whole  of  this  will,  and  spell- 
ing out  the  intention  from  its  several  pro  visions,  the  widow  is 
barred  of  her  dower;  and  I  have  come  to  that  conclusion  not 
alone  fit>m  the  circumstance,  that  an  annuity  has  been  given 
to  her,  nor  because  a  part  of  the  estate  has  been  devised  to 
her,  but  from  a  full  consideration  of  the  different  parts  of  the 
wilL''  We  learn  from  his  Lordship's  judgment  that  the  cases 
that  led  to  the  decision  against  the  widow's  right  to  both 
benefits  were  MiaU  v.  Brain  (i),  in  which  Sir  John  Leach 
cune  to  the  cx)nclusion  at  which  he  arrived,  because  he 
thought  the  testator  contemplated  for  his  daughter  the  per- 
KNud  use,  occupation,  and  enjoyment  of  a  devised  house, 
which  was  inconsistent  with  the  widow's  right  to  dower  out 
of  that  house;  and  Butcher  v.  Kemp  (c),  in  which  the  same 
kimed  Judge  followed  his  own  previous  decision,  under  a 
will  in  which  the  testator  directed  his  trustees  to  carry  on 
the  business  of  his  fium,  or  to  let  the  same  upon  lease.   Now, 
in  these  cases,  the  ground  for  putting  the  widow  to  her  elec- 
tioQ  was  the  inconsistency  of  a  right  to  dower  in  a  house 
with  its  personal  occupation  by  another,  or  of  dower  in  a 
&nn  with  carrying  on  the  business  of  that  farm  by  another. 
The  decision  in  each  of  these  cases  is  put  on  a  ground  other 
than  the  power  of  leasing;  and  Hall  v.  Hill  is  expressly  put 
on  the  construction  of  the  whole  will. 

It  is  clear,  that  a  power  of  sale  alone  in  the  will,  would 
not  have  put  the  widow  to  her  election,  and  there  is  no  dis- 

(a)  See  1  Dm.  &  War.  105.     (b)  4  Madd.  1 19.        (e)  5  Madd.  61. 
vol-  III.  X  D.  G.  8. 
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1849.        tinction  unfavourable  to  the  widow  between  such  a  power 
Okayson       and  a  power  of  leasing.   If  an  intention  may  be  in^lied,  that 
Deakin.      *^®  trustees  should  sell  subject  to  the  widow's  dower  or  free- 
bench;  there  is  no  reason  why  a  similar  implication  should 
not  arise  where  a  power  of  leasing  is  given. 

Mr.  Russell  in  reply. — ^It  is  clear  that  Sir  Edward  Suydm 
intended  to  decide  the  principle,  that  a  power  of  leasing 
in  a  will  put  a  widow  taking  a  benefit  imder  the  will  to  ber 
election  between  that  benefit  and  her  dower.     Sir  JE.  Sugden 
had  occasion  to  reconsider  his  decision  in  Hall  v.  Htlly  in 
O^HaraY.  Chaine(a)9  which  came  before  him  three  yean 
afterwards ;  and  he  said:  ^^  The  case  comes  within  the  prin- 
ciple of  HcJl  V.  HUl,  and  I  see  no  reason  to  depart  from 
that  decision.'' 

[  Villarcal  v.  Lard  Galway  (b)  was  also  referred  to  in  the 
course  of  the  argument] 

The  Vice-Chakcellor. 

The  first  question,  if  question  it  can  be  called,  is,  whether, 
if  the  power  of  leasing  had  been  out  of  this  will^  the  widow 
would  have  been  barred.  As  to  this,  whatever  might  luiTe 
been  thought  of  it  independently  of  authority,  the  autho- 
rities render  it,  at  the  present  day,  impossible  to  suggest 
that  she  would  have  been  put  to  her  election. 

The  next  question  then  is,  whether  the  power  of  leaong 
does  put  her  to  her  election:  A  question  which  makes  it 
necessary  to  consider  whether  the  case  comes  within  the 
decision  of  Hall  v.  HilL  I  am  of  opinion,  that  the  diffisT" 
enee  of  language  between  the  power  here  and  that  in  HiJl 
V.  Hill  does  not  create  a  distinction  substanlaal  enough  to 
be  acted  on.  The  language  of  the  power  in  Hall  v.  BiB 
w:\s  ^'  I  also  give  to  my  said  trustee  Charies  Newman  M 

(a)  1  J.  &L.  662. 
\,h)  Amb.  082  ;    ^\  C,  1  Bro.  C.  C.  292,  n. 
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power  and  authority  to  lease^  demifle,  or  set  all  or  any  part  ^  1 849. 
of  my  said  estate  and  lands  for  any  term  not  exceeding 
thirty-one  years  in  possession  and  not  in  reversion,  and 
without  fine  {dy*  The  hinguage  here  is,  *^  I  do  declare  and 
hereby  empower  my  said  trustees  to  lease  any  lands  which 
they  may  hold  upon  the  trusts  of  this  my  wilL"  Now,  there 
is  possibly  an  arguable  distinction  between  the  two  modes 
of  expression,  but  it  seems  to  me,  as  I  have  said,  not  sufii- 
dendy  substantial;  and  I  consider  the  decision  in  Hall  y. 
BSl  to  have  proceeded  in  the  main,  if  not  solely,  on  the 
power  of  leasing. 

In  Holditch  v.  Holditch  (b)j  I  am  reported,  with  reference 
to  J7aff  Y.  Hillj  to  have  said,  ^^  In  Roadky  v.  Dixon  and 
EaU  V.  HiU,  the  decisions,  in  both  of  which  I  entirely 
agree,  proceeded  on  the  ground  of  distinction  to  which  I 
have  adverted.  The  decision  in  Roadley  v.  Dixon  turned 
on  the  mode  of  managing  a  farm,  that  in  Hall  v.  HiU  on 
the  power  of  leasing;  both  of  which,  though  clearly  within 
the  contemplation  of  the  testator,  would  be  substantially 
disappointed  by  the  claim  of  dower.^'  The  manner  in 
iduch  I  ought  to  have  expressed  myself,  in  order  to  de- 
monstrate clearly  what  was  then  passing  in  my  mind>  was 
this,  ^  I  agree  with  the  judgment  in  Roadley  v.  Dixon^  and 
I  express  no  dissent  frova  Hall  v.  Hill,  believing  that  this 
decigion  does  not  in  the  slightest  degree  contravene  Hall  v. 

I  think  that  I  am  now  placed  in  a  position  in  which 
Txi  Holditch  v«  Holditch  I  was  not  placed.  It  appears  to  me, 
that  I  cannot  decide  in  favour  of  the  widow  here,  without 
nibstantially  contravening  Hall  v.  Hill^  which  has  been  ex- 

.pressly  recognised  in  the  subsequent  case  of  CfHara  v. 
ChaxM  by  the  same  learned  and  eminent  judge,  whose 

decision  it  is.     The  weight  of  his  authority  ought  to  over- 

ya)  1  Dm.  &  War.  97.  (ft)  2  Y.  &  C.  C.  C.  22,  23. 
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1 849.  balance  any  doubt  or  difficulty  of  my  own.   Coiuudermg  that 

Gratsoh  this  case  is  governed  by  Hall  v.  Hilly  I  follow  that  decisioD, 

Dkakik  *^^  ^iolSi  the  widow  to  be  put  to  her  election. 


Jan.  22nd,  ^UNN  V.   TrUSCOTT. 

The  landlord  -L  HE  defendant,  John  Truscott,  being,  in  the  month  of 
whicrh^^S*  May,  1843,  entitled,  as  a  leaseholder,  to  a  workshop^  coo- 
under  a  lease,    sented  to  let  it  to  the  plaintiff.  Thomas  Nunn,  and  signed 

agreed  in  writ- 
ing to  un-         the  following  agreement : — 

derlet  it  at  a 

yearly  rent,  «  Memorandum,  London,  23rd  of  May,  1843. — I  agree  to 

with  an  option  rm  .  • 

to  the  tenant  to  let  to  Mr.  Thomas  Nunn  the  workshc^  and  premises  late  m 
leaM  up^the  *^®  occupation  of  Mr.  J.  C.  Harman,  situate  in  Edward- 
to?tw^™^ne  ^^^^^^  York-road,  Lambeth,  at  the  yearly  rental  of  28i, 
yean  from  the  payable  quarterly,  with  the  option  of  Mr.  T.  Nunn  taking  t 
dayT  The  te-  lease  upon  the  same  terms  for  twenty-one  years,  commeno- 
i;^^^;^?^^^  If  I  should  think  fit  to  lettfce 

under  this  dwelling-hou^e  in  iront  of  the  above  premises  at  the  yetdy 
for  fonr  year^  rental  of  22L  per  annum,  for  the  same  term  as  the  aboie 
ceired  notke  pi^cmises  is  agreed  to  be  let,  Mr.  Nunn  is  willing  to  takedte 
then"a^  I'^i  ^^^y  Subject  to  such  terms  as  herein  named.  Bent  to  coo- 
to  hift  land-       mcnce  from  the  time  possession  is  given. 

lord  for  a  lease                                               ™         iv  -r  rw^  « 
for twenty<»ni>                                               (Slgneil)  JOHN    TrUSCOTT. 
years,  accord- 
ing to  the  The  plaintiff  thereupon  entered  into  possesion  of  the 

agreement.  *^  *  '^  . 

Borne  months    workshop  as  tenant  under  the  agreement,  and  so  continnedy 

landlord  ob-  *  *"^  P^^  *^®  ^^^^  reserved  to  the  defendant. 

S^'^f  ShT^-       ^"^'  ^  *'*®  ^^^  ^^  September,  1847,  the  plaintiff  w- 

misee  under  a  ceived  from  the  defendant  a  notice  in  writinir,  requirinff  hi© 
warrantof  pos.  .      ,  .    ,  -  .  _     ,  *=*       ^      ^ 

seMionftom  a  ^o  quit  tiie  workshop  and  prenuse^  at  Lady-day  then  next 
ThMenan?"^*       I"  ♦^^^  ^^^^^  <>f  October,  1847,   the   pkintiff  applied, 

filed  a  bill 

against  the  landlord  for  specific  performance  and  an  injunction.  It  appeared,  at  the  hearinCi 
that  the  tenant  had  not  kept  the  premises  in  repair.  TIm  Court  dismiaaed  the  bill  wiS 
roMtA,  and  exprcsAed  a  doubt  whether  the  plaintiff  had  not,  by  his  delay  aJone  lost  his  op- 
tion to  renew.  "  '  ' 


CASES  IJr  CHANCERY.  30.5 

through  his  solicitor,  to  the  defendant,  expressing  his  inten-  1849. 
tion  to  exercise  the  option  given  to  him  by  the  agreement, 
and  to  take  a  lease  of  the  workshop,  and  requesting  the 
defendant  to  send  a  draft  of  a  lease  to  the  pliuntiflTs  so- 
Gcitor  accordingly;  but  the  defendant  declined  to  grant  the 
lease. 

In  the  month  of  May,  1848,  the  defendant,  as  landlord 
of  the  premises,  entered  a  plaint  in  the  Southwark  District 
Court,  under  the  statute  9  &  10  Vict  c.  95,  to  recover  pos- 
fleesion  from  the  plaintiff  of  the  workshop  and  premises. 

Tlie  plaintiff,  on  the  18th  of  May,  1848,  filed  the  present 
Inll,  stating  the  above  circumstances,  and  praying  the  specific 
performance  of  the  agreement,  and  for  an  injunction  in  the 
mean  time,  restraining  the  defendant  from  taking  or  con- 
tbuing  any  proceedings  for  the  recovery  of  the  possession 
of  the  premises. 

Hie  defendant  by  his  answer  alleged,  by  way  of  defence, 
that  the  plaintiff  had  underlet  the  premises  without  his 
ooDsenty  and  had  suffered  the  buildings  to  fall  into  great 
decay  and  <Ulapidation,  so  as  to  expose  the  original  lease  of 
tlie  defendant  to  forfeiture;  and  the  defendant  insisted,  that, 
under  the  circumstances  of  the  case,  the  plaintiff  had  lost 
Ui  ri^t  to  continue  in  possession  of  the  workshop,  and  that 
the  defendant  had  become  entitled  to  eject  the  plaintiff  there- 
from. The  defendant  denied  that  the  plaint  was  still  pend- 
ing in  the  County  Court,  inasmuch  as  final  judgment  had 
been  given  thereon  in  favour  of  the  defendant,  on  the  16th 
of  Ifay,  1848;  and  he  stated  that  a  writ  or  warrant  of  pos- 
session had  been  issued  accordingly,  under  which  he  was 
m  the  actual  possession  of  the  workshop. 

Both  parties  went  into  evidence.     For  the  plaintiff  it 
was  {MX>ved,  that  he  had  caused  many  alterations  and  repairs 
to  be  made  and  done  to  the  premises :  but  it  was  proved 
on  behalf  of  the  defendant,  that  the  estate  had  become  de- 
teriorated to  the  extent  of  from  50/.  to  100/.  from  want  of 


Tkusoott. 
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1849.  The  case  now  came  on  for  hearing. 

V.  Mr.   Russell  and   Mr.  Martindah  contended,  that  the 

plaintiff  was  entitled  to  have  the  agreement  specificallj 
performed.     The  Court  will  not  refuse  to  enforce  an  agree- 
ment for  a  lease,  unless  it  be  perfectly  clear  that  the  lease, 
if  granted,  would  be  at  an  end  by  the  clause  of  re-entry. 
The  evidence  in  this  case  does  not  lead  to  such  a  conclusion. 
Mere  want  of  repair  would  not  create  a  forfeiture  under 
such  a  lease  as  the  Court  would  direct  to  be  granted;  and 
the  other  complaints  made  by  the  defendant  do  not  amoimt 
to  any  ground  of  forfeiture.     In  Gourlay  y.  The  Duke  of 
Somerset  {a)y  the  Court  granted  and  continued  an  injunction 
against  ejecting  a  tenant  holding  under  an  agreement  for 
a  lease,  where  the  injury  to  the  estate  by  the  tenant  wu 
much  greater  than  has  been  caused  here,  even  if  all  the 
defendant's  case  were  admitted. 

Mr.  W.  M,  James  and  Mr.  Steere^  for  the  defendant 

The  Vice-chancellor  said,  he  was  not  sure  that  the 
plaintiff  was  right  in  having  delayed  the  exercise  of  bis 
option  for  so  long  a  period  as  he  had  done.  He  thought 
that  the  defendant  must  be  taken  to  have  entered  into  the 
agreement  in  expectation  that  the  plaintiff  would  keep  the 
property  in  repair,  which  it  appeared  he  had  not  done. 

The  bill  was  dismissed  with  C06t& 

(a)  1  V.  &  B.  68. 


This 
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1840. 

Morehouse  v.  Newton.  jan,  nth. 

was  a  suit  seeking  to  have  the  accounts  taken  of  Where  the  ac- 


the  partnership  dealings  and  transactions    between    the  ^^rtnenhip 
plaintiff  and  his  partner,  since  deceased.     The  accounts  ^^-^eentwo 

•^     ^  r  /  liafl  Xiosa  care- 

having  been  taken,  the  case  now  came  on  upon  exceptions  lesHly  kept, 

to  the  Master^s  report;  and  the  principal  qucbtion  argued  death  of  one, 

was,  whether  a  certain  account  current,  which  liad  been  {J^^^^to 

himished  by  the  plaintiff  to  the  executors  of  hia  deceased  the  executors 
.    /.  ,      .       .       .  ^  .  .  "I     .    .1 1  of  the  deceased 

partner  before  the  mstitution  of  the  suit,  was  admissible  m  partner  an  ac- 
evidence  against  the  plaintiff,  and  to  what  extent.  of^the^p^ner- 

It  a|^)eared  that  the  accounts  of  the  partnership  had  been  **^P^^^^Sd 
carelessly  kept ;  and  that,  there  being  no  means  of  making  them  the  only 
them  out  from  the  books,  the  Master  required  all  books  charge  the 
and  papers  relating  to  the  partnership  to  be  brought  in,  and  ^^^^^J^ 
cich  party  to  make  out,  from  them  and  any  other  evi-  that  they  were 

,  /  .  ^    .  entitled  to  nsc 

uence  which  could  be  obtained,  the  state  of  the  accounts,  it  for  that  pur- 
The  defendants  thereupon  produced  the  account  current,  Sllututed"by 
and  on  the  evidence  afforded  by  the  debit  side  of  it,  charged  the  gurviving 

•^  .  partner  to  have 

the  plaintiff  with  two  sums  of  300il  and  400^  which  the  the  acconnts 

Master  allowed,  without  permitting  the  plaintiff  to  discharge  being'bonnd" 

Wmaclf  by  the  payments  entered  on  the  credit  side  of  the  ^  ^®  cro^f 

account  current.  "<^®  of  *^c  ac- 

count current. 

Mr.jBocon  and  ^li.MaUnSi  for  the  exceptions,  cited  Board- 
^n  V.  Jackson  (a\  Carter  v.  Lord  Colrain  {b\  Randle  v. 
Blaekbum  (c),  Kilbee  v.  Sneyd  (d) ;  and  contended,  that  the 
document  not  being  an  answer  or  examination  must  be 
wholly  admitted  in  evidence  or  not  at  alL 

Mr.  Swanston  and  Mr.  W.  H.  Bennett  appeared  for  one 
defendant. 

(«)  2  Ball  &  B.  382.  (c)  o  Taunt.  24o. 

(A)  Barnard.  Chan.  Rep.  126.  \d)  2  Moll.  186,  103. 
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1S49. 

IfORBHOUSE 

V. 

NXWTOR. 


Mr.  Russell  and  Mr.  F.  Jones  for  another  defendant. 

The  Vice-Chancellor  held,  that  the  Master  had  pro- 
perly^ upon  the  evidence  of  the  account  current,  charged  the 
phuntiff  with  the  two  sums  in  question,  and  was  not  bound 
to  receive  the  items  on  the  credit  side  of  the  account  as  coo- 
elusive  evidence  for  the  plaintiff. 


Jam.  81j/. 

A  rector,  who 
WM  also  the 
Mtronofa 
liTing,  gare 
wanmnte  of  at- 
torn^ to  va- 
riomereditorB, 
who  had  mort- 
gages on  the 
adyowBon,  sub- 
jeottoan 
Mreement 
that  the  judg- 
ment to  be 
entered  np  bj 
the  flnt  mort- 
gagee should 
hare  priority 
over  the  rest, 
whenever  exe- 
cution should 
be  issued :  — 
//e/</,  that  the 
agreement 
pointed  so  par- 
tioularly  to 
making  the 
Judgments 
charges  on  the 
living,  that 
the  Court  could 
not  give  effect 
to  it  by  grant- 
ing an  injunc- 
tion and  a  i^ 
oeiver. 


Long  r.  Stobie. 

X  HIS  was  a  foreclosure  suit  instituted  by  a  nM>rtgBgee  ot 
the  advowson  of  the  parish  church  of  CamberweU.  The 
mortgagor  was  the  incumbent  of  the  living  as  well  as  owner 
of  the  advowson.  He  had  also  given  to  the  mortgagee  i 
warrant  of  attorney  to  confess  judgment.  There  were  other 
subsequent  incumbrancers  upon  the  advowson,  to  whom  sko 
warrants  of  attorney  had  been  given,  and  wlus  with  the 
mortgagor,  were  made  defendants. 

Judgments  had  been  entered  up  upon  all  the  warrants 
of  attorney ;  and  one  of  the  puisne  incumbrancers  having 
issued  a  sequestration,  a  motion  was  now  made  on  behilf 
of  the  plaintiff  for  a  receiver  and  an  injunction. 

According  to  the  statements  in  the  bill,  and  the  affidavits 
in  support  of  the  motion,  the  warrants  of  attorney  were  all 
given  on  the  same  day,  and  upon  an  express  agreemeiit 
between  the  plaintiff  the  subsequent  mortgagees,  and  the 
mortgagor,  that,  whenever  execution  should  be  issued  under 
the  warrants  of  attorney,  the  execution  to  be  issued  on  the 
plaintiffs  judgment  should  have  priority  over  the  othera 
In  order  to  insure  this  result  the  judgment-papers  were  de- 
posited with  a  Mr.  Daniel,  the  plaintiffs  solicitor. 

The  bill  and  affidavits  also  alleged,  that  Mr.  Hoare,  one 
of  the  defendants,  acting  as  solicitor  for  several  other  de- 
fandants  claiming  to  be  mortgagees  on  the  advowson,  repre- 
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sented  to  Mr.  Daniel  that  the  mortgagor  was  in  a  state  of  1849. 
embarrassment;  and  that,  unless  sequestrations  were  imme- 
diately issued  under  the  judgments,  other  creditors  would 
get  priority.  That,  in  consequence  of  these  applications, 
Mr.  Daniel  sent  the  judgment-papers  to  Mr.  Hoare.  Ttiat 
Mr.  Hoare,  by  obtaining  possession  of  such  judgment-pa- 
pers, and  in  violation  of  the  agreement  respecting  the  pri- 
ority of  the  plaintiff's  judgment,  changed  the  order  of  the 
judgments,  and  gave  two  puisne  mortgagees  priority  in  is- 
suing sequestration. 

The  prayer  of  the  bill  was  for  foreclosure  of  the  equity 
of  redemption  in  the  advowson,  a  declaration  that  the 
plaintiff  was  entitled  to  priority  over  the  other  judgment 
creditors  as  regarded  the  income  of  the  benefice,  and  for 
an  injunction  to  restrain  the  other  judgment  creditors  from 
recovering  from  the  sequestrator  the  money  in  his  hands. 

Mr.  Russell  and  Mr.  Follett  supported  the  motion  for  a 
receiver  and  an  injunction,  according  to  the  prayer  of  the 
biU. 

Mr.  SwanstoUy  Mr.  Tripp^  Mr.  GrovBy  and  Mr.  J,  V,  Priory 
for  the  different  defendants. 

The  agreement  relied  upon  is  one  for  giving  validity 
to  a  judgment  as  a  charge  upon  a  benefice,  and  is  there- 
fore invalid:  13  Eliz.  c.  20;  57  Geo.  3,  c.  99.  In  Alchiny. 
Hopkins  {a)j  several  creditors  signed  an  agreement  not  to 
sue,  arrest,  or  molest  the  defendant,  in  consideration  that 
the  future  income  of  the  defendant  should  be  received  and 
applied  in  liquidation  of  his  debts.  It  was  found,  at  the 
trial  of  the  cause,  that  the  defendant  had  no  other  income 
than  the  profits  of  a  benefice  with  cure  of  souls ;  Lord 
Chief  Justice  Tindal  there  held,  that  the  agreement  must 

(a)  1  Bing.  N.  C.  99.  See  Hawkins  v.  Oatherct^e,  1  Sim.  N.  S.  63, 
and  cases  there  cited. 
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be  considered  to  refer  to  the  income  of  the  defendant  aris- 
ing from  his  living,  and  no  other.  In  Newland  v.  Watkin(a)j 
a  warrant  of  attomeji  expressly  pointing  at  the  proceeding 
by  sequestration,  was  held  invalid. 

The  Yice-Chancellob,  in  the  course  of  the  argument, 
referred  to  Metcalf  v.  Archbishop  of  York^by^  and  at  its  close 
said,  that  the  alleged  agreement  respecting  the  judgments 
}>oiiit.ed  so  particularly  to  a  charge  upon  the  benefice,  that 
the  Court  could  not,  without  giving  its  aid  to  simony,  accede 
to  the  application. 

Motion  refused,  costs  reserved. 


(a)  9Bing.  113. 


{h)  1  MyL  &  Cr.  547. 


Feb.  9M  ^ 
lOCil. 


A  shareholder 


Wynne  v.  Price. 

A  HIS  was  a  suit  instituted  by  the  vendor  of  railway  shares 
»ted  iSuiinir   *^^^s^  ^^  purchaser,  for  the  purpose  of  compelling  the  latter 

to  register  himself,  so  as  to  become  a  shareholder,  according 
to  the  provisions  of  the  8th  section  of  the  Companies  Clause* 
Consolidation  Act,  1845,  which  provides,  that  every  person 
who  shall  have  subscribed  the  prescribed  sum,  or  upwards,  to 


Company  in- 
structed a 
stock-broker 
to  sell  his 
shares.    The 
broker  agreed 
with  a  jobber 

for  the  sale  of  the  capital  of  the  Company,  or  shall  otherwise  have  become 
name  of  the  ^  entitled  to  a  share  in  any  Company,  and  whose  name  Aall 
purchaser  was    }^^y^^  hQ<txi  entered  on  the  re<rister  of  shareholders  mentioned 

not  mention-  ° 

od.    The  job-    in  the  Act,  shiJl  be  deemed  a  shareholder  of  the  Com- 

l)or  had  been  v 

inMtruoted  to      piiny  (<^> 
purcluhte  by  U. 

(another  broker),  who,  ua  the  jobber  knew,  was  not  purchasing  on  hits  own  behalf.  B.  after- 
wanls  requested  time  for  i*omplction.  his  principal  not  being  ready;  and  the  jobber  gnnted 
the  time  on  R  giving  his  own  name  as  that  of  the  principal.  A  deed  (rf  assignment  wu 
prvjmred  from  tbo  vendor  to  B.,  who  paid  the  price  to  the  vendor,  and  took  tiie  deed  of  »- 
Higimiont  exccute<l  l>y  the  vendor :  —  //c/c/,  upon  a  bill  filed  by  the  vendor,  that  B.  was  bound 
to  cxiHnite  the  aHHigumout,  to  procure  himself  to  be  registered,  and  to  pay  the  calls  made 
Minct>  the  oxomition  of  the  assignment  by  the  vendor,  and  to  indemnify  the  vendor  againrt 
future  (*all8;  and  n  dei'rec  was  made  to  that  ctlect. 

(n)  Sec  also  sects  0, 1 4,  15,  22,  and  28. 
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The  following  was  the  substance  of  the  allegations  of  the        1849. 
bill:— 

In  September,  1845,  the  plaintiff^  Mr.  Edward  Bristow 
Philip  Wynne,  was  entitled  to  100  shares,  numbered  firom 
17,761  to  17,860,  in  the  Newry  and  Enniskillen  Bailway 
Company,  which  was  incorporated  by  Act  of  Parliament, 
and  thereby  made  subject  to  the  provisions  of  the  Companies 
Gauses  Consolidation  Act,  1845.  His  name  was  entered 
in  the  registerof  shareholders  of  the  Company  as  the  owner 
or  proprietor  of  those  shares. 

In  September,  1845,  he  gave  instructions  to  Mr.  Satter- 
ihwaite,  one  of  the  licensed  brokers  of  the  Stock  Exchange, 
London,  to  sell  the  share& 

On  the  18th  of  October,  1845,  the  defendant,  Mr.  Thomas 
Price,  of  the  Stock  Exchange,  London,  contracted  through 
Mr.  Grrayes,  of  ^e  Stock  Exchange,  as  the  agent,  to  buy 
the  100  shares  for  2L  17«.  6(L  per  share. 

The  contract  was  made  between  Mr.  Satterthwaite  as  the 
broker  of  the  plaintiff,  and  Mr.  Grraves  as  the  broker  or 
^nt  of  the  defendant. 

The  bill  stated,  that,  according  to  the  practice  of  the  Stock 
Exchange,  the  name  of  the  principal,  who  was  the  purchaser 
of  the  shares,  was  not  required  to  be  disclosed  by  Mr.  Graves 
^til  the  30th  of  October,  1845 ;  and  that,  according  to  this 
pnetice,  a  note  or  ticket  was,  on  the  30th  of  October,  1845, 
•ent  by  Mr.  Graves  to  the  office  of  Mr.  Satterthwaite;  by 
which  Mr.  Satterthwaite  was  required  to  transfer,  or  cause 
to  be  transferred,  100  Newry  and  Enniskillen  Railway 
shares  into  the  name  of  Thomas  Price,  of  the  Stock  Ex- 
change. 

On  ihe  18th  of  January,  1846,  the  plaintiff  executed  a 
deed  of  transfer  in  the  following  form: — 

**  I,  Edward  Bristow  Philip  Wynne,  of  &c.,  in  considera- 
3on  of  a  sum  of  287/.  lOs.  jysid  to  me  by  Thomas  Price,  of 
fee.,  do  hereby  transfer  to  the  said  Thomas  Price  100  shares, 
lumbere^l  respectively  17,761  to  17,860,  in  the  undertaking 


3lt  CASK  a  OUSCXBT. 


1S4».        gJIrf  the  Xcwiy  «d  Emwlrillm  B«Knty  CdBipMiy ,  aUmd- 
mg  m  nrr  mme  in  tke  books  of  the  drntpaay,  to  liold  unto 
the  Mid  TboHHe  Priee,  1m  execnton,  adminiBtniton,  and  M- 
•ntyct  to  tiie  serenl  ctwditk—  on  winch  I  hoM  the 
at  the  tine  of  the  cxeeotion  hereof;  and  I,  the  aiid 
Piiee,  do  herebr  agree  to  take  the  said  flhares. 

At  the  tiBM  of  the  ezocntian  of  this  doeoiBait,  Ae  pbb- 
tiff  had  not  reeeh^  the  ciertificateB  of  flhares  firam  the  CoHH 
panr,  and  on  that  nooonnt  it  was  aent  to  the  office  of  4e 
Cunnani;  and  the  wwirtaij  iwhawed  iqionit  a  memonui- 
dnB,  staling  that  the  cjctlifipitga  of  the  aharea  were  in  the 
office,  and  thai  ther  woold  be  defirered  to  the  defendant  as 

The  deed  was  then  deBreied  bacsk  bj  the  acoretaiy  to 
Mr.  Satlerthwaite,  who,  on  the  same  ISth  of  Jannaiy,  sent 
it  to  the  office  of  the  defendant,  who  leceited  it,  and  gsfe 
to  Mr.  Satieithwaite  a  cheqne  fer  the  pnrchaee-monej. 

The  defendant  haraig  neglected  to  register  his  name  ss 
a  tainaietui^  aocoidiag  to  the  proirhiona  of  the  Companist 
OanaesOmsofidalion  Act»  1845,  Ae  pbintiffreoaTeda  letter 
from  the  aofioton  of  the  Coovaagr,  dated  the  25th  of  Sep- 
tember,  1M7,  lifmsmfinj^  payment  of  45CML  fer  two  caBs  on 
the  skares,  which  was  the  first  notioe  rsceiTed  by  him  of  the 
omiBwiun  on  the  pait  of  the  defaidant  to  execute  the  tnos- 
fer  and  leaTe  it  with  the  secretanr,  in  order  diat  a  memorisl 
of  it  miglit  be  entered  in  the  register  of  tranafers. 

Under  these  circamstanoeB,  the  faiD  prayed  diat  tfie  de- 
fendant might  be  ordered  to  procure  the  100  shares  to  bs 
duly  and  efiectmdly  tnnsfenred  into  and  registered  in  bis 
name  in  the  register  book  of  shareholders;  and  that  he 
n^^t  be  ordered  to  execute,  if  he  had  not  abendy  executed, 
the  deed  of  transfer,  and  to  ddrer  the  same,  so  duly  exe- 
cuted, to  the  secretanr  of  the  Company,  in  order  that  s 
oMnwrial  might  be  entered  in  the  book  called  ^The  Reps- 
ter  of  Tkansfersr  and  that  he  might  be  ordoed  to  take  all 
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such  proper  «bep§  for  efiectually  truiflfening  and  registering  1 849. 
the  ahsree;  and  that  he  might  be  ordered  to  pay  all  calls  al- 
ready made,  with  interest,  and  indemnify  the  plaintiff  agiunst 
all  losses  and  costs  already  incurred^  or  to  be  incurred,  by  rear 
son  of  the  defendant  not  having  procured  the  shares  to  be  re- 
gistered, and  by  reason  of  the  non-payment  of  the  calls. 

The  defendant  stated,  by  his  answer,  that  he  bought  the 
shares  from  Mr.  6rave%  who  was  a  jobber  on  the  Stock 
Exchange,  on  behalf  of  a  Mr.   Worgan;   and  that,  on 
Worgan  desiring  time  to  pay,  the  defendant  obtmned  an 
extension  of  the  time  for  completion  from  Graves,  who 
required  a  name  of  a  principal ;  that  the  defendant  there- 
upon told  Graves,  that,  although  the  shares  were  not  for 
himself,  yet  the  transfer  might  be  made  out  in  his  own 
name,  and  he  would  pay  the  purchase-money  on  behalf  of 
hiB  principal;  that  no  principal's  names  were  disclosed, 
either  by  the  defendant  or  by  the  plaintiff,  or  by  Satter- 
thwaite,  nor  was  it  even  binding  upon  the  members  of  the 
Stock  Exchange  to  state  the  names  of  principab,  nor  did 
the  giving  of  a  name  by  a  buyer  to  a  seller  of  shares  imply 
^t  such  name  was  that  of  the  buyer  and  principal  in  the 
tninsaction ;  that  sales  of  shares  were  sometimes  effected 
^  the  Stock  Exchange  under  an  express  understanding 
^  agreement  that  the  buyer  should  give  a  guarantie  for 
^registering  the  shares  sold;  but  that,  when  such  guarantie 
was  given,  the  shares  were  sold  at  a  lower  price;  that  it  was 
not  a  part  of  the  bargain,  in  the  present  case,  that  the  pur- 
chaser should  register;  that  Worgan  was  the  proper  person 
to  register  the  shares,  but  that  he  never  agreed  to  purchase 
any  specific  shares. 

On  behalf  of  the  plaintiff,  witnesses  deposed  that  it  was 
a  practice  among  brokers  in  London,  on  selling  railway 
shares,  to  stipulate  that  the  buyer  should  register  them  in 
his  own  name,  where  there  were  groonds  for  apprehending 
that  he  would  not  do  so ;  and  that  it  had  been  for  some 
time  a  frequent  practice  to  make  puch  a  stipulation  upon 
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1849.        soles  of  shares  at  a  discount  on  which  future  calls  might  be 
made. 

The  Secretary  of  the  Stock  Exchange  was  examined  as 
a  witness,  and  deposed  as  follows : — "  I  do  know,  and  it  is 
a  fact,  that,  in  many  instances,  railway  shares  have  been 
sold  on  the  Stock  Exchange,  the  purchaser  of  such  shares 
giving  or  undertaking  to  give  a  guarantee  of  registration ; 
but  I  cannot,  at  this  moment,  recollect  any  such  particular 
instances  or  instance.  In  such  eases  or  instances  it  is  now, 
and  has  been  for  the  last  two  years  or  perhaps  longer,  but 
I  cannot  say  whether  or  no  from  1845,  the  custom  on  the 
Stock  Exchange,  as  regards  brokers  dealing  with  each 
other  or  with  jobbers,  to  sell  railway  shares  so  guaranteed 
to  be  registered  by  the  purchaser  in  his  own  name,  at  a 
value  below  or  under  the  market  price,  sometimes  to  the 
extent  of  from  58.  to  20«.  per  share.*' 

Mr.  Worgan,  who  was  examined  on  the  part  of  the 
defendant,  deposed,  that  he  had  authorised  the  defendant 
to  purchase  the  shares  for  him. 

Mr.  Lhyd  and  Mr.  Vance  for  the  plaintiff. — ^It  follows 
from  the  nature  of  the  contract,  that  the  vendor  is  to  be 
guaranteed  &om  all  liability  in  respect  of  the  shares  after 
the  sale,  as  was  decided  in  Shaw  v.  Fisher  (a),  which  is  a 
conclusive  authority  in  the  present  case. 

Mr.  Russell  and  Mr.  A,  J.  Lewis  for  the  defendant — 
The  evidence  shews  that,  according  to  the  usage  of  the 
Stock  Exchange,  a  purchaser  is  not  bound  to  register 
imless  it  is  stipulated  that  he  shall  do  so,  in  which  case 
he  pays  accordingly.  K  the  defendant  did  not  i^ister, 
the  defendant  might  have  received  the  dividends.  The 
conduct  of  the  plaintiff  shews  that  he  did  not  consider  the 
defendant  bound  to  re^ster;  for  he  would,  on  receivinjf 

(n)  2DeG.  &  S.  U. 
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the  notice  to  pay  the  calls,  have  gone  to  the  broker,  and         1849. 

complained  that  the  defendant  had  not  registered.     The 

contract  was  entered  into,  as  is  always  the  case,  with  a 

jobber.     It  is  a  matter  of  arrangement  between  the  jobber 

and  the  broker  whether  the  purchaser  is  to  register.     It  is 

the  jobber  against  whom  the  complaint  (if  any)  must  be 

made.     The  defendant  was  no  party  to  any  contract  with 

the  plaintiff,  who  has,  therefore,  no  title  to  enforce  specific 

performance  against  him.     The  defendant  only  agreed  to 

buy  from  Graves,  and  if  the  plaintiff  adopts  Graves  as  his 

agent,  he  is  affected  by  the  notice  which  Graves  had,  that 

tlie  defendant  was  purchasing  only  as  an  agent  for  Worgan, 

and  not  on  his  own  account. 

The  Vice-Chancellor  : — 

The  fects  of  this  case  effectually  preclude  the  defendant 
from  denying  privity  between  him  and  the  plaintiff.  The 
defence  is  without  apology  or  excuse.  The  defendant  must 
pay  the  calls  that  have  been  made  since  the  sale.  He  must 
indemnify  the  plaintiff  agwist  all  future  calls  in  respect  of 
the  shares,  and  must  take  proper  measures  to  procure  liimself 
to  be  registered.  The  manner  of  expressing  this  decree 
^7  require  consideration.  As  to  its  substance  there  is  no 
<fifficulty.  Tliere  must  be  a  reference  to  the  Master,  if  ne- 
cessary, to  inquire  what  calls  have  been  made,  when  they 
were  made,  and  what  is  due  in  respect  of  them.  The  de- 
fendant must  execute  the  transfer  deed,  and  deliver  it  to 
the  Secretary,  in  conformity  with  the  Act  of  Parliament; 
and  the  plaintiff  must  authorise  the  trustees  of  the  Com- 
pany to  deliver  the  certificates  to  the  defendant;  who  must 
pay  the  costs  of  the  suit. 
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^Sh^m.^  Mortimer  v.  Hartley. 

Feh%'(h,      John   WESTERMAN,  the  fether,  on  the   23rd  of 
1851.         February,  1826,  in  the  manner  then  required  for  passing 
AprU  25M.    ^^  estates  by  devise,  made  his  will,  of  which  the  mate- 
A  testator,  W.,  rial  clauses  were  as  follows : — 

real  estates  to  **  I*  John  Westerman,  of  Gildersome-street,  in  the 
toust^to're-^*^    parish  of  Batley,  cotton  manufacturer,  do  make  this  my 

ceive  the  rents,  last  will  and  testament,  whereof  I  appoint  my  wife,  Mary 
and,  on  his  son   ---.  t         f  j  ^  j 

John  arriving  Wcsteiman,  Joseph  Johnson,  Joseph  Hartley,  and  Samuel 
twenty^e*^  Atkinson,  executors  and  trustees,  with  every  power  that  I 
J^into'**  can  give,  to  act  upon  the  trusts  of  this  my  will,  which  is  as 
session,  but        follows: 

hisheintothe  ^^^  '^  I  order  aU  my  just  debts,  fxmeral  expenses,  and 
tiOT^re^to      ^^  charges  incident  to  the  probate  and  execution  of  this 

sell  or  mort-  my  will,  to  be  paid  with  as  little  delay  as  possible  out  of 
gage  the  same,       "  ,  «  j         r 

it  being  the      my  personal  estate. 

desire  t^t  the  ^^  ^^^>  ^^>  ^^^  ^^  clauses  contained  specific  and 
property  pecuniary  lesntcies. 

should  remain    r  ^      e>  ^ 

in  the  W.  The  5th  clause  authorised  the  testator's  wife  to  occupy 

should  die        ^  dwelling-house,  with  the  furniture,  until  1828. 
^wir^"         ^y  ^^  ^^  clause,  the  testator  directed  his  farming-stock 
issue,  it  was      to  be  sold,  and  his  debts  and  stock  in  trade  to  be  collected 

the  testator^s         .  .         ,.    ,     ,  ,  .t , 

will  that  his      With  as  little  delay  as  possible, 
daughter  Ann 
should  have 

his  share,  subject  to  the  same  limitations.  If  John  and  Ann  should  die  under  age,  or  without 
leaving  issue,  the  testator  devised  the  property,  after  deducting  a  certain  sum  from  the  produce 
in  &vour  of  his  (the  testator^s)  daughter  Elizabeth,  to  and  for  the  benefit  of  the  plaintifib. 
The  testator  had  the  three  children  narnc^  in  his  will  living  at  his  death,  and  no  more.  Eli- 
mbeth  died  at  the  age  of  two  years ;  Ann  survived  her,  and  died  at  the  age  of  nineteen  vean, 
unmarried ;  and  John,  the  last  survivor,  died,  aged  thirty  yean,  leaving  children,  who  all  died 
unmarried,  and  without  issue.  John,  by  his  wiU,  devised  part  of  the  &ther*s  real  estate  to  the 
defendants  :->-^eM,  first,  that  the  devisees  of  John,  the  son,  took  no  estate  in  the  heredita- 
ments of  W.  the  fiiUier,  devised  by  his  will ;  and,  secondly,  that  the  plaintifib  took  the  estates 
in  the  hereditaments  of  W.  the  father,  and  in  sudi  manner  as  given  to  them  by  the  will  of  W. 
thefiiiher. 

Where  there  is  a  doubtfbl  question  as  to  the  legal  title  to  an  estate  on  the  construction 
of  a  will,  the  practice  is,  not  to  determine  it  on  demurrer,  although  the  inclination  of  the 
Court  may  be  in  &vour  of  the  defendant,  but  to  overrule  the  demurrer,  without  prqiudioe  to 
the  defendant's  insisting  on  the  same  matters  by  way  of  answer.  Brcwntword  v.  IMtwardM 
referred  to  on  this  point. 


r. 
Hartley. 
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7th.  "  It  18  my  will,  that  my  trustees  let,  for  a  fair  and         1847. 
reasonable  rent,  the  close  called  Street-close,  the  stable,      moetimer 
the  bam  and  mistal,  and  the  workshops,  together  or  In  lots, 
as  to  them  shall  seem  best,  until  my  son  John  arrive  at  the 
age  of  twenty-five  years." 

8th.  "  I  have  much  tillage,  &c.,  In  the  stone  pits ;  and  If 
my  lord's  agents  will  consent,  I  desire  my  trustees  to  let 
them  for  a  fair  rent,  with  valuation  on  and  off,  according 
to  the  Improved  state  they  are  In,  until  John  arrive  at  the  age 
of  twenty-five  years;  but  If  my  lord's  agents  do  not  consent 
freely,  then  my  trustees  must  farm  them  to  the  best  ad- 
vantage imtil  John  come  to  twenty-five  years  of  age." 

9th.  **  I  hereby  will  and  direct  that  my  trustees  regularly 
collect  the  rents  of  my  cottages,  together  with  the  rent43 
which  they  may  have  let  my  other  property  for,  so  that  the 
monies  to  be  received  on  account  of  trade  and  they  may  be- 
come one,  and,  after  all  my  debts  are  paid,  may  accumulate 
until  John  attains  the  age  of  twenty-five  years." 

10th,  "  When  John  arrives  at  the  age  of  twenty-two  years, 
I  will  and  direct,  that  my  trustees  take  600/.  and  secure  It, 
either  upon  mortgage  of  freehold  estate  or  Government 
stock,  and  pay  the  interest,  as  and  when  it  Is  received,  to 
my  daughter  Ann,  who  will  then  be  twenty-five  years  of  age, 
during  her  natural  life ;  and.  If  she  be  married  and  have 
chiklren,  to  her  husband  during  his  life;  should  he  8ur\'ive 
her,  then  the  principal  to  be  divided  equally  amongst  their 
children,  and  if  any  shall  have  died  leaving  lawful  issue, 
such  child  or  children  to  have  the  parent's  share;  but 
should  Ann  die  without  lawful  issue,  1  will  that  the  said 
GOOL  be  Immediately  divided,  one-half  to  Elizabeth  and 
the  other  to  John,  or  their  heirs.  I  must  here  remark, 
that  whatever  my  personal  property,  with  its  accumulations, 
falls  short  of  600/.,  the  real  estate  must  be  mortgaged,  or 
the  coal  sold,  to  make  up  the  deficiency,  as  the  trustees 
may  deem  best." 

1 1th.  "I  will  that  my  son  John,  ha^nng  attained  to  twenty- 
VOL.  in.  Y  D.  a.  8. 


r. 
Uabtlit. 
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1847.  five  years  of  age,  be  let  into  possession  of  all  my  property,  real 
MoxTDCBB  <uk1  personal,  which  renuuns,  on  this  express  and  unalterable 
condition,  that  neither  he  nor  his  heirs,  to  the  third  gener- 
ation, shall  have  power  to  sell  or  mortgage  any  part  of  the 
freehold  estate  now  in  my  own  occupation,  or  in  the 
occupation  of  Squire  Ellis  and  Francis  Smith,  otherwise 
than  my  executors  may  have  been  forced  to  do  before 
giving  him  possession;  but  mark,  if  the  trustees  do  not  sell 
the  coal,  but  mortgage  the  estate,  I  empower  John,  or  his 
heirs,  to  sell  it  to  pay  off  the  mortgage,  but  not  otherwise : 
and,  in  like  manner,  I  debar  him  and  his  heirs  Gram  selling 
or  transferring  those  cottages,  with  cart4iousc  and  appur- 
tenances, built  on  the  waste,  now  in  the  occupation  of 
James  Halliday,  Joseph  Hobson,  Robert  Metcalf,  Hannaii 
Marshal,  John  Wade  and  myself,  it  being  my  desire  that 
they  should  be  kept  in  the  Westerman  name." 

12th.  ^^If  it  should  happen  that  my  son  John  die  with- 
out leaving  lawftil  issue,  it  is  my  will  that  my  daughter 
Ann  haye  his  share,  subject  to  the  same  restrictions,  limi- 
tations, and  exceptions  under  which  he  has  it." 

13th.  ^^  Now,  if  it  should  please  (rod  to  take  away  both 
Ann  and  John  imder  age,  or  ^nthout  leaving  law&l  issne^ 
I  give  and  bequeath  unto  my  brother  Joseph  Westerman 
and  his  heirs  for  ever,  all  those  cottages  and  cart  house 
built  on  the  waste  occupied  by  Robert  Metcalf  and  others, 
with  their  appurtenances.^ 

14th.  ^<  1  order  all  that  is  left  to  be  inunediately  sold, 
and  out  of  the  money  arising  fiom  such  sale,  I  will  aad 
direct  that  my  trustees  pay  to  my  daughter  Elizabeth,  or 
her  legal  representative,  the  sum  of  500L;  and  the  reffldoe, 
be  it  more  or  less,  divided  equally  amongst  the  children  of 
Elizabeth  Mortimer,  of  Churwell,  my  aunt,  my  mothei^s 
cliildren  by  Mark  Sowden,  including  Joseph  Westerman 
and  the  children  of  my  late  aunt,  Susanna  Stephenaen, 
share  and  share  alike.  "* 

By  the  15th  clause,  the  testator  directed  that  his  trus- 
tees should  not  be  answerable  for  involuntiuy  loss. 
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16th.  "  RcTokiiig  all  other  wills  by  mc  at  any  time  here-         J  847. 
tofore  made,  I  declare  this  to  be  my  last  wiU  and  testa-      Mortimrr 
ment,  this  23rd  day  of  February,  1826."  Hamlbt. 

The  testator,  John  Westerman,  the  father,  was  illegiti- 
mate. He  died  on  the  27th  of  April,  1826,  haying  had 
three  children  only,  viz. — ^Ann  Westerman,  John  Wester- 
man,  and  Elizabeth  Westerman. 

Hie  danghter,  Elizabeth  Westerman,  died  on  the  6th  of 
March,  1826,  in  her  father^s  lifetime,  an  infiint. 

The  other  daughter,  Ann  Westerman,  survived  her  fa- 
ther, and  died  on  the  26th  of  May,  1829,  an  infant,  and  with- 
oat  having  been  married,  leaving  her  brother,  John  Wester- 
man, the  son,  her  heir  at  law. 

John  Westerman,  the  only  remaining  child  of  the  tes- 
tator, and  his  heir  at  law,  attained  his  age  of  twenty-two 
in  1835,  and,  thereupon,  was  let  into  possession  of  all  the 
estates  devised  to  liim  by  his  father's  will,  and  continued 
in  possession  until  his  death. 

John  Westerman,  the  son,  attuned  his  age  of  twenty- 
five  years  some  time  in  the  year  1838,  and  died  on  the  1 1th  of 
April,  1842,  having  had  three  children  only,  namely,  John 
Walter  Westerman,  who  died  an  infant,  in  his  fathci-^s  life- 
tMoe,  John  Denton  Westerman,  who  died  an  infant  on  the 
l«t  of  December,  1844,  and  Lydia  Elizabeth  Westerman, 
who  died  an  infant  on  the  19th  of  April,  1846.  All  the 
chfldrcn  of  John  Westerman  the  son  died  without  issue. 

Jdm  Westerman  the  son  did  not  in  his  lifetime  bar  his 

^te  tidl,  if  such  were  the  estate  he  took  under  his  father's 

win  in  the  real  estates  thereby  devised,  or  the  remainders  or 

leversions  thereupon  expectant  or  depending;  but  by  his 

win,  dated  the  3lst  day  of  March,  1842,  which  was  duly 

executed  and  attested,  he  devised  all  his  real  estates  unto 

and  to  the  use  of  the  defendants,  James  Hartley  and 

Edward  Denton,  their  heirs  and  assigns,  upon  trust  for  sale. 

They  were  also  appointed  executors  of  his  will,  which  they 
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1847.  This  suit  was  instituted  by  the  children  of  Elizabeth 

Mortimer  Mortimer  the  aunt  of  the  testator  John  Westerman  the  fa- 
Hartley.  ther,  Joseph  Westenftan,  mentioned  in  his  will,  and  the 
other  children  of  the  same  testator's  mother  Sarah  Sowden, 
and  the  children  of  Susannah  Stephenson  the  aunt  of  the 
same  testator,  also  mentioned  in  his  will,  against  the  sur- 
viving devisees  and  trustees  under  the  will  of  John  Wes- 
terman the  father,  the  devisees  under  the  will  of  John  Wes- 
terman the  son,  and  Her  Majesty's  Attomey-GeneraL 

The  plaintiffs  by  the  bill  insisted,  that,  under  the  limita- 
tions of  the  will  of  John  Westerman  the  father,  his  estates, 
upon  the  death  of  his  son  without  issue,  vested  in  them; 
and  the  prayer  was,  to  have  the  trusts  of  the  will  of  John 
Westerman  the  father,  in  respect  of  the  real  estates  thereby 
devised,  performed  and  carried  into  execution ;  and  that 
the  rights  of  the  parties  claiming  under  that  will  might  be 
declared. 

Mr.  Malins  and  Mr.  J.  T.  Humphry ^  for  the  plaintiffs. — 
The  testator's  will  created  an  estate  tail  in  John  Westerman 
the  son,  with  a  remainder  in  tail  to  the  daughter  Ann. 
These  estates  tail  were  never  barred,  and  they  determined 
on  the  death  of  the  survivor  of  the  three  children  without 
issue.  The  plaintiff  Joseph  Westerman,  therefore,  now 
claims  the  cottages  given  to  him  by  the  13th  clause  of  the 
will,  and  the  other  plaintiffs  claim  imder  the  14th  clause, 
which  directs  *^  all  that  is  left  to  be  immediately  sold"  for 
their  benefit. 

The  word  "or"  in  clause  13th,  "now,  if  it  should 
please  God  to  take  away  both  Ann  and  John  under  age,  or 
without  leaving  lawftd  issue,"  must  be  read  as  "or"  and 
not  as  ^''and;"  and  the  word  "immediately"  in  the  14th 
clause,  must  be  read  as  applicable  to  either  of  the  two  events 
mentioned  in  the  13th  clause.  As  soon  as  the  son  attained 
twenty-five,  the  compound  event  of  his  dying  under  age 
and  without  leaving  lawful  issue,  (which  the  limitation,  as  it 
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would  be  changed  if  "or"  were  read  as  "and,"  would  eon- 
template,)  could  not  happen.  To  convert  the  word  "  or"  into 
"and,"  would  be  unnecessarily  to  alter  a  sentence  in  a  will 
which  is  intelligible,  in  order  to  make  it  much  less  intelli- 
gible. 

The  testator  intended  his  daughter  Ann  to  take  an  estate 
tail  as  his  son  John  was  to  take,  for  he  savs  in  the  12th 
clause,  that  she  was  to  take  "  subject  to  the  same  restric- 
tions, limitations,  and  exceptions." 

It  may  be  conceded,  that,  under  the  11th  clause,  the  de- 
vise was  a  fee  simple  in  John;  but  the  12th  clause  reduces 
it  to  an  estate  tail.  This  case  comes  wdtliin  the  principle 
not  of  Pelh  v.  Brown  (a),  or  of  Forth  v.  Chapman  (/>),  but 
of  Doe  d.  Ellis  v.  Ellis  (c).  The  freehold  in  remainder  ex- 
pectant on  the  determination  of  the  two  successive  estates 
tail  is  undisposed  of  until  the  I3th  clause,  and  by  the  13th 
and  14th  clauses  it  is  to  go  over  on  either  one  of  two  events, 
the  son  and  daughter  dying  under  age,  or  without  Ipaving 
lawfid  issue.  BorastoiCs  case  {d)j  Doe  d.  Roake  v.  Nowell  (c), 
and  Acres  v.  Phipps  (f)  in  the  House  of  Lords,  where  all 
the  cases  on  tliis  point  were  reviewed.  These  cases,  and 
Bull  V.  Pritchard  (ff),  are  in  favour  of  the  plaintiffs. 

Brotcnsword  v.  Edwards  (A)  sustains  the  const  met  ion  ac- 
cording to  which  the  devise  over  in  this  ^^'ill,  in  favour  of 
the  plaintiffs,  took  efl'ect. 

The  Vice-CHxVNCELLOR,  after  referring  to  Brownswordw. 
Edwardsj  remarked,  that,  in  that  case,  Lord  Hardwicke  had 
said:  "  As  this  is  a  question  upon  the  legal  title  to  an  estate, 
on  the  constmction  of  a  will,  if  there  wius  any  doubt  I  should 
not  determine  it  on  demurrer,  but  would,  notwithstanding 
the  inclination  of  my  opinion  might  be  in  favour  of  the  de- 


(a)  Gro.  Jac.  590. 

(ft)  1  P.  Wms.  663. 

(c)  9  East,  382. 

(jfi)  3  lio]).  19  a. 

{e)  1  M.&Sdw.327;  S.C.'m 


Dom.  Proc,  5  Dow,  202. 
(./)  9  Bligh,  N.  S.,  468. 
(g)  1  Russ.  213. 
(A)  2  Ves.  sen.  243. 


1847. 

moktiher 
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1847.  fcndant,  OYcmilc  the  demurrer,  without  prejudice  to  defimd- 
l^loRTiMEM  <uit*s  insisting  on  the  same  matters  by  way  of  answer."  He 
HvRTLET  ^^  acted  on  this,  but  understood  that  it  had  been  sak], 
that  he  had  not,  in  so  acting,  followed  the  course  of  practice 
of  the  Court.  It  was  satisfactory  to  him  to  know,  that  the 
authority  for  the  practice  he  had  followed  was  that  of  Lord 
Hardtdcke, 

The  Vice-Cilvncellok: — 

A/ajf  4M.  Hie  plaintiffs  claim  under  the  two  clauses,  numbered  13 

and  14,  in  the  will  of  the  testator  in  the  cause,  or  the  latter  of 
those  two  clauses ;  and,  unless  under  one  or  both  of  them, 
have  cerUunly  no  title  to  sue:  so  that  the  only  question 
argued  before  me  has  been  upon  the  construction  of  those 
parts  of  the  will,  considered,  as  of  course  they  must  be 
considered,  with  a  due  degree  of  attention  to  every  other 
part  of  the  instrument. 

So  far  as  it  is  material  to  refer  to  the  state  of  drcom- 
stances  under  which  the  contention,  relating  as  it  does  to 
real  estate  only,  has  arisen,  the  facts  admitted  are,  that  the 
testator  had  three  children,  those,  namely,  mentioned  in 
the  will,  and  no  other  child;  that,  of  the  three,  Elizabeth 
died  in  the  testator's  lifetime  an  infant,  without  having 
married,  and  Ann  suryived  him,  and  died  an  infiuit  tiefS 
without  ha\ing  married;  that  she  was  survived  by  her 
brother  John ;  that  John  died  in  the  29th  or  30th  year  of 
his  age,  leaving  two  or  three  children,  who  since  have  died; 
and  that  the  issue  of  John  has  totally  failed. 

The  plaintiffs  have  conceded,  and  I  think  correctly,  thst 
the  two  clauses  are  to  be  read  together — are  to  be  constmed 
together — in  this  sense,  that  as  the  gift  to  the  plaintiff,  Jo- 
seph Westerman,  contained  in  the  13th  clause,  was  not  an 
immediate  gift — >vas  not  a  gift  in  possessicm,  so  neither  wM 
the  gift  or  provision  under  which  all  the  plaintifiB  claim,tliit 
contained  in  the  14th  clause;  and  that  if  the  gift  to  Joseph 
Westcnnan  was  contingent  or  conditional,  so,  to  the  same 


V. 

ILlbilet. 
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extent  and  in  the  same  manner,  was  the  ^ft  or  provision  1847. 
under  which  all  the  plaintiffs  claim  contingent  or  conditional.  Mobtimbr 
Upon  the  words,  "  Now,  if  it  should  please  God  to  take 
away  both  Ann  and  John  under  age,  or  without  leaving 
lawful  issue,"  the  testator  intended  the  gift  or  provision 
under  which  all  the  plaintiffs  claim,  to  depend  as  much,  and 
in  the  same  manner,  as  he  intended  his  ^t  to  Joseph 
Westerman  to  depend  on  them.  What  then  did  the  tes- 
tator mean  by  these  words,  and  what  is  their  effect?  for 
that  is  the  question — a  question  not  capable  of  being 
properly  considered,  without  inquiring  what  interests  John 
and  Ann,  or  at  least  what  interest  John,  took  under  the 
will  in  the  real  estate.  For,  if  John,  under  the  will, 
(whether  legally  or  equitably)  took  for  life  only,  or  took  a 
fee  simple,  absolute  or  base — a  fee  simple^  defeasible  or  not 
defeasible,  by  or  under  an  executory  devise  or  a  condi- 
tional limitation,  the  suit  fails,  since  John  did  not  die 
imder  age — since  he  did  leave  issue  living  at  his  death,  and 
since  upon  the  hypothesis  of  John  not  taking  in  tail,  a  pro- 
vision to  take  effect  upon  the  failure  of  the  respective  issue 
of  him  and  Ann  at  an  indefinite  period,  must,  I  suppose,  be 
treated  as  void.  Accordingly,  the  plaintiffs'  counsel  have 
contended,  that,  under  the  will,  John  was,  at  the  time  of 
his  death,  legally  or  equitably,  tenant  in  tail;  and  that 
Ann  having,  in  John's  lifetime,  died  a  minor,  without 
having  been  married,  the  gift  or  provision  in  favour  of 
tfoscph  Westerman,  in  the  13th  clause,  and  the  gift  or  pro- 
vision under  which  the  plaintiffs  claim  in  the  14th  clause, 
were  gifts  or  provisions  by  way  of  remainder  immediately 
expectant  on  the  determination  of  that  estate  tail,  by  the 
failure  (whensoever  happening)  of  the  issue  of  John ;  and 
perhaps,  if  the  words  "  under  age  or  "  had  not  formed  part 
of  the  passage  already  quoted,  but  had  been  omitted,  the 
proposition  would  be  clearly  true.  But  the  three  words  be- 
ing where  they  arc,  is  the  proposition  true?  To  this  the 
answer  may  poasibl)  be  all'eetcd  materially  by  the  considcr- 


I. 

1 

r 
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1847.        atioiv  of  the  state  of  the  title,  as  it  would  have  been  if  John, 
MoBTiMSR      having  survived  (as  he  did  survive)  the  testator,  had  died 

IIartlbt       (^  ^^  ^^  ^^^  ^^)  ^  n^hior.     In  such  a  condition  of  cir- 
cumstances, I  think  thatAnn,  whether  attaining  or  not  attain- 
ing twenty-five,  whether  surviving  or  not  surviving  John, 
could  not,  under  the  12th  clause  or  otherwise,  have  claimed 
against  the  issue  of  John ;  and  that,  upon  authority  at  least, 
if  not  upon  principle  and  reason  as  well  as  authority,  the 
plaintiffs'  title  could  not,  before  or  after  Ann's  death,  have 
been  asserted  to  the  exclusion  of  the  issue  of  John,  or  in 
preference  to  that  issue.     In  speaking  of  authority,  I  refer 
particularly  to  Sawell  v.  Garrett(a)y  Fairfield  v.  Morgan{h\ 
Denn  v.  Kennpys{c\  Right  v.  Day(d),  and  other  cases  of  a 
like  kind. 

Still,  however,  ought  the  will  to  be  construed  as  exhibit- 
ing an  intention,  effectual  at  law  or  in  equity,  that,  upon  the 
total  failure  of  the  issue  of  John,  whensoever  happenings  or 
upon  the  total  failure  of  Ann's  issue  and  also  of  the  issue 
of  John,  whensoever  happening,  the  gift  or  provision  under 
which  the  plaintiffs  claim  should  take  effect  in  possessiont 
Upon  that  point,  or  any  other  that  the  defendants'  counsel 
may  think  material,  I  wish  to  hear  them.  All  that  I  have 
said  (so  far  as  it  goes)  being  in  their  favour. 

Mr.  Russell  and  Mr.  Elmsleyy  for  the  defendants. — ^The 
word  "or^'  in  the  13th  clause  must  be  read  as  **and.*  The 
testator  could  not  be  presumed  to  have  contemplated  the 
disinheriting  of  the  issue  of  his  children  John  and  Ann  if 
they  died  under  age,  and  this  must  be  held  to  have  been 
the  testator's  intention  if  the  Court  adheres  to  the  con- 
struction of  "or"  as  a  disjunctive  particle.  This  consi- 
deration is  sufficient  to  induce  the  Court  to  read  the  13th 
dause  as  if  **  and"  were  put  in  the  place  of  ^  or,"    [They 

(a)  Moore,  422,  pi  590 ;  S,C.,  (h)  2  N.  R.  38. 

nom.    Soidle  v.    Gerrard,    Cro.  (r)  9  East,  366. 

Elu5-  525.  (^  16  East,  67. 
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cited    Glover  v.  Mancktan(a)y    and    Keily  v.  Fowler  (b).  1847. 

They  also  cited  Luxford  v.  Cheeks  (c),  and  Janes  v.  fVest'  Moetimkr 

comb  (d),  and  distinguished  Brawnsword  v.  Edwards  (e)  habtlby. 
from  the  present  case  (/).] 

Mr.  ffray  for  the  Attorney-General 

The  Vicb-Chancellor  : — 

I  doubt  much  whether,  without  varying  in  some  degree 
the  language  of  the  will,  such  a  case  could  be  sent  to  a 
Court  of  law  as  it  would  give  an  opinion  upon.  I  cannot 
dismiss  the  bill  without  having  the  benefit  of  such  an  opinion. 
It  will  require  a  careful  hand  to  alter  this  will  enough  and 
not  too  much. 

A  case  was  accordingly  settled,  stating  the  will,  with 
alight  alterations  so  as  to  make  the  limitations  clearly  legal, 
and  the  facts  of  the  case,  with  three  questions  for  the  opin- 
ion of  the  Court  of  Common  Pleas,  as  follows : — 

First,  Whether  the  devisees  of  John  Westerman  the  son 
bad  any  and  what  estate  in  the  hereditaments,  devised  or 
affected  by  the  said  will  of  John  Westerman  the  father,  or 
any  and  which  of  them. 

Second,  Whether,  in  the  events  that  had  happened,  Jo- 
seph Westerman  had  any  and  what  estate  under  the  1 3th 
clause  of  the  said  wiU  of  the  said  John  Westerman  the 
&ther,  in  the  cottages  and  cart-house  built  on  the  waste, 
^HHmpied  by  Robert  Metcalf  and  others,  with  their  appur- 
tenances. 

Third,  Whether,  in  the  events  which  had  happened,  any 

(a)  3  Bing.  13.  last  edition  of  Feame^s  Contingent 

(b)  3  Bro.  P.  C.  299.  Remainders,  and  read  an  extract 

(c)  3  Lev.  125.  from  the  Original  View  of  Execn- 

(d)  Pre.  in  Chanc.  316.  tory  Interests,  hj  the  editor,  Mr. 

(e)  2  Ves.  sen.  243.  Josiah  W.  Smith  (Fea.  Con.  Rem. 
(/)  His  Honour  referred,   in      vol.  2,  p.  356),  as  bearing  on  the 

tmns  of  commendation,   to  the      present  case. 
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and  friuit  penon  or  penons  other  than  JoBepb  Westciman 
and  the  deruiees  of  the  nid  John  Westerman  the  acm,  had 
or  had  had  any  and  what  powo*  of  adfing  or  appointing 
any  and  what  estate  in  any  and  what  part  of  the  heredita- 
ments deTised  or  affected  bv  the  said  will  of  the  s^d  John 
Westennan  the  father. 

The  case  was  aigned  before  the  Coort  of  Common  Pleas, 
in  Trinity  Texm,  1848,  by  Mr.  Malms  and  Mr.  J.  T.Hum- 
pkry,  fi:>r  the  jdaintifl^  and  by  Mr.  Ebmdey^  fcnr  the  defend- 
ants(it). 

The  Judges  retomed  the  fiiDowing  certificate  of  their 
opinion: — 

1st  ^ThatthedcTiseesof  John  Westerman  the  son  have 
an  estate  in  fee  simjde  in  all  the  hereditaments  devised  or 
affected  by  the  will  of  John  Westennan  the  fiither. 

2ndly.  ^  That,  in  the  events  that  have  happened,  Joseph 
Westennan  has  not  any  estate  under  the  13th  clause  of  the 
said  will  of  the  said  Jc^  Westerman  the  &ther  in  the 
freehold  cottages  and  cart  house  built  on  the  waste,  occupied 
by  Robert  Motcalf  and  others,  with  the  appurtenances. 

3rdly.  ^  That,  in  the  events  which  have  happened,  no 
person  or  persons*  other  than  the  devisees  of  John  Wester- 
man the  son,  has  or  have  any  power  of  selling  or  appoint- 
ing, or  any  estate  in,  the  hereditaments  devised  or  affected 
by  the  said  will  of  the  said  John  Westerman  the  father. 


"Thomas  Wildb, 

"T.   COLTHAN, 

"C.  Cresswell, 
'*  December  6,  ISia  '  "  K  V.  Williams. 


(»i)  Thi5  ca5<'  li  Tvponcii  fuilv      to  the  lopal  estate,  i:?  ^-t  out  at 
in  «  l'  \\  S\^-^^     The  wili,      kuLih  in  that  report. 

as  altvreil  lo  .o»«i.l  ,«ll  «|iicMiMii  ^> 
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The  oaae  now  came  on  on  farther  directions.  i^^^* 

Mo&TIMBIl 

Mr.  MaUns  and  Mr.  J.  T.  Humphry  for  the  plaintiffs.  t». 

—The  opinion  of  the  Court  of  Common  Pleas  is  entirely 
against  the  decision  of  Lord  Harduncke  in  Brawnsword  v.  g^  ^^^ 
Edwards  {{i).  That  has  generally  been  cited  as  a  case  in 
which  Lord  Hardwiche  changed  the  word  ^^  and  "  into  ^^  or" 
— an  intention  which  he  distinctly  disclaimed  in  the  latter 
portion  of  his  judgment.  His  Lordship  drew  a  distinc- 
tion between  cases  in  which  the  first  limitation  was  in  fee^ 
and  those  in  which  it  was  in  tiul,  holding  that,  in  limita- 
tions of  the  former  kind^  such  a  change  might  be  made, 
but  not  in  the  latter.  Now,  according  to  his  mode  of  con- 
struction in  that  case,  the  limitation  in  the  present  will 
would  read  thus:  ^^  Now,  if  it  should  please  God  to  take 
away  both  Ann  and  John  under  age  and  without  isstte,  or 
afterwards  without  leaving  lawful  issue/'  interpolating  the 
words  **and  without  issue"  and  "  afterwards."  This  con- 
struction would  not  defeat  the  issue  in  either  event,  and 
would  make  it  a  gift  over  on  failure  of  issue  generally,  and 
so  give  the  plaintiffs  the  remainder  in  fee  upon  the  deter- 
mination of  the  estates  tail 

This  view  of  Brawnsword  v.  Edwards  is  adopted  by  Mr. 
Feame(&),  although  this  case  is  differently  stated  by  him 
at  p.  506,  and  by  some  other  text  writers. 

Thus  Lord  Hardwichis  judgment  is  a  distinct  authority 
for  the  plainti£&,  and,  it  is  submitted,  will  induce  the  Court 
to  send  the  case  for  the  opinion  of  another  Comrt  of  law. 

Mr.  Russell  and  Mr.  ElmsUy^  for  the  defendants,  asked 
the  Court  to  decide  the  case  upon  the  opinion  already 
taken.  They  cited  Devm  d.  Wilkins  v.  Keneys  (c),  and  East- 
man  v.  Baker  (d). 

(a)  2  Ves.  sen.  243.  (c)  9  East,  366. 

(b)  Gent.  Rem.  526.  (d)  1  Taunt.  174. 


CASK  IS  CHASCSKT. 


Hie  ytCB-CuASCELLOSL  after  ohe<i»iiig  oo  EattmoH  v. 
Baker  and  FmrfiM  t.  Maryem  {a)j  end*  that^  as  tluB  was  a 
case  of  diffiddnr  and  doobc,  it  ^ras  proper  to  accede  to  the 
plamtifi' leqaeet. 


A  case  amilar  t#>  tiiat  wUdi  had  been  sent  to  the  Court 
of  Common  Fleas,  with  the  same  qoesticMis  theieon,  was 
Greeted  to  the  Court  of  EjDcheqiier. 

Hie  case  was  aigned  in  Hilanr  Tenn,  1850,  and  stood 
orer  mitil  Hilaiy  Tenn,  1851. 

The  Barons  of  the  Ezcheqoer  gave  thdr  certificate  in 
this  case  as  fiJlows  {by, — 

^  We  have  heard  this  case  argued  bv  coonsel,  and  have 
conadered  iu  and  aie  of  opinkniy 

1st.  ^Thatthedeviseesof  John  Westennan  the  son  have 
no  estate  in  the  hereditaments  derised  or  affected  by  the 
said  win  of  John  Westerman  the  fiither. 

2nd.  ^  That,  in  the  events  which  hare  ha|^aied,  Joseph 
Westerman  has  an  estate  in  fee  in  remainder  in  the  tene- 
ments comprised  in  the  ISthdause. 

3id.  ^  That,  in  the  events  that  have  happened,  the  trus- 
tees have  the  power  of  sale  of  the  oth^  tenements  not 
comprised  in  the  13th  chiuse. 

Fesdk.  Pollock, 
J.  Pakke, 

'^K   H.   ALDEBS05, 

"T.  J.  Platt." 

1851. 

Afrd  25tk.        The  case  now  come  on  again  upon  further  directions. 

(a)  2  N.  R.  38.  The  learned  Banm,  after  stating 

(b)  The  Beportera  have  been  the  will  and  drcomsUuices  of  the 
fbrnished  with  a  copy  of  the  short-      case,  proceeded  thus : — 

hand  writer's  note  of  observations  ^*  The  first  point  to  be  deter* 

made  by  Mr.  Baron  Parke  in  de-  mined  is,  what  estate  John  Wes- 

liveringthejudgment  of  the  Court,  terman  the  son   took  under  the 

on  the  11th  of  January,  1851.  Uth,  12th,  and  13th  sections  of 
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Mr.  Malms  and  Mr.  J.   T. 
plaintifiB. 

the  wilL    Now,  from  the  1 1th  sec- 
tion, it  is  dear  the  testator  intend- 
ed his  son  John  should  take  more 
than  an  estate  for  life,  for  ho  pro- 
hibits his  heirs  from  selling ;  and 
he  must  mean  his  heirs,  therefore, 
shoold  have,  before  they  could  sell. 
'^  The  only  question  on  this  part 
of  the  case  is,  what  estate  the  tes- 
tator intends?  We  think,  as  he 
prohibits  John*s  heirs,  to  the  third 
generation,  from  selling  or  mort- 
gaging any  part  of  the  estate  in 
the  possession  of  the  testator,  Ellis, 
and  Smith,  he  meant  that  his  son 
and  the  third  generation  of  his 
heirs  should  succeed  to  hb  real 
estate;  and  this  expression  is  equi- 
valent to  that  of  ^  heirs  lawfully 
l>egotten,*    which,    according   to 
^axfan  y.  Legh  (7  Taunt  85) 
creates  an  estate  tail.    The  testa- 
tof )  in  like  manner,  debars  John 
axi^  his  heirs  from  selling  the  cot- 
tages with  the  cart-house  built  on 
tbc  waste,  in  the  possession  of  Hal- 
liday,  Hobson,  and  others,  it  being 
bis  desire  that  they  should  be  kept 
in  the  Westerman^s  name.    We 
t^unk  the  testator  meant,  by  using 
"*e  words  '  in  like  nuumer,*  that 
^^  same  class  of  heirs,  that  is, 
^^  of  the  third  generation,  are 
^  enjoy  the  cart-house,  &c.,  as 
^ore  mentioned;   and  to  carry 

• 

into  effect  this  desire,  the  cottages 
i^  to  be  kept  in  the  Westerman^s 
luune.  If  those  words  stood  alone, 
uninfluenced  by  the  context,  the 
estate  tail  in  that  property  would 
be  an  estate  in  tdl  male;  but 
the    subsequent    provision    may 


Humphry  appeared  for  the         1851. 


qualify  the  meaning  of  this  ex- 
pression. 

^^  The  next  clause  provides,  that 
if  John  dies  without  leaving  law- 
ful issue,  the  estate  left  to  John 
shall  go  to  Ann,  subject  to  the 
same  limitation,  and  shews  the  in- 
tent that  Ann  should  have  a  simi- 
lar estate  also ;  but  the  devise,  that 
the  estate  should  be  kept  in  Wes- 
terman*s  name,  cannot  be  accom- 
plished in  her  case  by  giving  her  an 
estate  in  tail  male ;  and  if  John  were 
held  to  have  an  estate.in  tail  male, 
the  consequence  would  follow,  that 
John^s  daughter  would  be  passed 
over  in  &vour  of  John^s  sister,  and 
this  is  inconsistent  with  the  words, 
that  one  should  have  the  estate  in 
like  manner  as  the  other.     These 
words  naturally  mean,  the  same 
estate  in  general  being  given  to 
both,  and  the  word  male,  in  order 
to  put  both  upon  the  same  footing, 
as  clearly  intended,  is  to  be  con- 
strued to  mean  family,  or  right 
line.    But  whether  John  takes  an 
estate  in  tail  male,  or  an  estate 
tail  general,  in  the  events  which 
have  happened,  is  not  material  to 
be  considered.   We  think  he  took 
an  estate  tail  of  some  kind. 

*^The  next  clause  creates  the 
great  difficulty  in  the  case :  'Now, 
if  it  should  please  God  to  take 
away  both  Ann  and  John  under 
age,'  that  is,  under  twenty-five, 
'  or  without  leaving  lawful  issue,  I 
give  and  bequeath  to  my  brother 
Joseph  Westerman,  and  his  heirs, 
for  ever,  all  those  cottages  and 
cart-house,  built  on  the  waste,  oc- 
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MOBTTMBR 
V, 

Hartley. 


Mr.  BusseU  and  Mr.  Ehnsley  for  the  defendants. — The 
opinions  of  the  Judges  of  the  Court  of  Common  Pleas  and 


cupied  by  Robert  Metcalf  and 
others,  with  their  appurtenanoes.* 
Is  the  word  'or'  to  be  under- 
stood aocording  to  its  grammati- 
cal meaning,  or  as  the  copulatiye 
^and^f  If  the  former,  then  these 
particular  lands  would  go  to  Jo- 
seph Westerman  in  fee;  if  the  lat- 
ter, then  his  remiunder  would  be 
defeated. 

'*  If  the  estate  had  been  giren 
to  John  and  his  heirs,  &c.,  there 
are  many  cases  which  shew  that 
*'or'  would  be  read  as  'and!,'  so  as 
to  save  the  estate  to  the  issue  of 
John  and  Ann  if  they  married 
and  died  before  twenty-five.  But 
here  the  first  gift  is  of  the  estate 
tail,  according  to  our  riew  of  it, 
and  not  a  fee.  And  it  is  contend- 
ed for  the  plaintifis,  upon  the  au- 
thority of  Lord  Hardwicke^  in  the 
case  of  Broumsword  v.  Edwards 
(2  Yes.  sen.  243),  that  that  cir- 
cumstance makes  a  material  dif- 
ference, and  that  the  word  'or' 
ought  to  be  read  in  its  ordinary 
sense.  Objections  have  been  taken 
to  the  opinion  of  Lord  Hardwicke, 
and  it  has  been  said,  that  he  went 
so  far  in  that  case  as  to  hold  that 
and  ought  to  be  changed  into  or, 
for  the  purpose  of  obtaining  a  re- 
sult the  absolute  opposite  to  that 
for  which  the  converse  alterations 
had  been  made  in  the  cases  before 
referred  to.  That  is  stated  in  a 
learned  and  excellent  book  (1 
Jarm.  on  Wills,  447),  and  is  also 
mentioned  by  Feame  (Feame  on 
Con.  Rem.  506),  and  by  Lord 
Brougham  in  giving  judgment  in 


the  case  of  Malcolm  v.  Taylor  (2 
My.  &  K.  447). 

"  In  Brotffiuword  v.  EdtDords, 
the  estate  was  devised  to  trustees 
until  John  Brownsword  should  at- 
tain twenty-one,  and  if  he  should 
live  to  attain  twenty-one,  or  have 
issue,  then  to  John  Brownsword 
or  the  heirs  of  his  body;  but  if  he 
should  happen  to  die  before  twen- 
ty-one, and  without  issue,  then 
over.  Lord  JToreboicAe  says,  there 
is  no  necessity  to  alter  or  to  supply 
words,  for  there  was  a  plain  natu- 
ral construcdon  upon  the  words, 
'  if  the  said  John  should  happen 
to  die  before  twenty-one,  and  also 
shoidd  happen  to  die  without  is- 
sue.' That  is  the  way  he  con- 
strues them,  which  mokes  the  dy- 
ing without  issue  to  go  through 
the  whole,  and  answer  the  intent 
of  the  testator.  It  appears,  there- 
fore, to  have  been  a  mistake  to 
attribute  that  alteration  in  the 
words  of  the  will  to  Lord  Hard- 
wicke.  What  is  said  by  his  Lord- 
ship seems  to  be  perfectly  correct. 

"With  respect  to  the  other 
part  of  Lord  Hardwicke's  judg- 
ment, we  consider  it  as  an  autho- 
rity upon  which  we  ought  to  act. 
The  disposition  of  Courts  should 
always  be  to  abide  by  the  words 
of  a  will  and  read  them  in  their 
ordinary  grammatical  sense.  If 
we  do  so  in  this  case  and  make  no 
alteration  whatever,  it  is  possible 
we  may  disappoint  what  we  may 
conjecture  to  have  been  one  in- 
tention of  the  testator,  (because  it 
L««  a  reasonable  intention  to  enter- 
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of  the  Exchequer  being  at  variancey  the  defendants  are  en- 
titled to  ask  that  the  opinion  of  the  Court  of  Queen's  Bench 


tain,^  that  is,  to  give  a  benefit  to 
the  issue,  if  their  parents  should 
ciie   under  twenty-fire;   but  we 
are  sure  of  carrying  into  effect  a 
manifest  and  dedared  intention  of 
the  testator,  to  give  the  remainder 
orer  to  Joseph  on  the  detemuna- 
tion  of  the  estate  taiL    On  the 
other  hand,  if  we  change  or  into 
ojui,  and  for  the  purpose  of  effect- 
ing the  conjectured  intention  to 
give  a  benefit  to  the  issue  on  the 
death  of  their  parents  respectively 
under  twenty-five,  we  defeat  the 
dear   and  manifest  intention  to 
give  a  remainder  to  Joseph  on 
lailure  of  the  issue  of  John  and 
Ann,  and  cause  an  intestacy  as  to 
tJiat  remainder,  a   circumstance 
that  ought  always  to  be  avoided. 
^^  We  think,  therefore,  that  we 
are  more    likely  to  carry  into 
effect  the  intention  of  the  testator 
by  not  departing  firom  the  words 
of  the  will  and  that  sound  rule  of 
constniction. 

*^If   the  first    limitation  had 
been  to  John  and  his  heirs,  and 
if  he  should  die  under  twenty- 
fire^  or  without  issue,  then  to 
Joseph,  we  should  have  felt  our- 
selves bound   by  the  numerous 
aathorities  on  that  subject,  to  hold 
that  the  disjunctive  or  must  be 
construed  as  the  conjunctive  and, 
fiat  as  none  of  the  authorities 
apply  to  an  estate  tail,  and  we 
have  Ix>rd  Hcardvncke^s  high  au- 
thority for  distinguishing  such  a 
case,  we  are  of  opinion  wc  ought 
to  do  so,  and  abide  by  the  ordi- 
nary sense  of  the  words.    And  if 


in  this  case  any  change  in  the  lan- 
guage should  be  made,  the  one 
which  would  be  most  likely  to 
effect  the  presumed  and  declared 
intention  of  the  testator  would  be 
to  read  the  words  as  if  they  had 
been — *  And  if  it  shall  please  God 
to  take  away  both  John  and  Ann 
under  age,  or  at  any  time,  without 
issue.^  By  so  reading  it,  the  issue 
would  take  if  their  parents  had 
died  under  twenty-five,  and  Jo- 
seph succeed  on  the  determination 
of  the  estate  tail.  But  if  this 
cannot  be  done,  we  think  we 
should  make  no  change  at  all,  and 
by  so  doing  wo  are  much  more 
likely  to  construe  the  will  accord- 
ing to  the  testator's  intent  than  by 
altering  *■  or  *  into  ^  and,'^ 

**Thc  next  question  is,  what 
becomes  of  the  remainder  upon 
the  estate  tall  which  did  not  pass 
to  Joseph  under  the  13th  clause  ? 
The  direction,  that  all  that  is  left 
shall  be  immediately  sold,  would 
include  the  remainder.  All  that 
is  left  comprises  the  residue,  and 
the  direction  to  sell,  does  not  ex- 
clude the  supposition,  that  it  was 
meant  to  comprise  in  it  the  rever- 
sion of  the  estate  tail. 

**  The  case  of  Boe  d.  Jame$  v. 
Atns,  (4  T.  R.  605),  in  which 
that  circumstance  was  considered 
as  a  ground  for  excepting  the  re- 
version, must  be  considered  as 
overruled  in  Church  v.  Mundy, 
15  Yes.  403,  and  in  Mostyn  v. 
ChampncySy  1  Scott,  293,  1  Buig. 
N.C.341. 
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or  tenant  in  til 

It  »  im- 

kdier^ooey 
beczhuBtedas 


Emited  in  t 


JL3i£  jo  JK  auiJucLji  .jc  Awnnwrtf  t.  Ethtardsj  and 
-Mi«7*ai  7.  JoHcSk.  izb£  •jcaer  •:aRBi^  I  am  of  opiniooy  tbat  the 
>f!f«iair  in  iia  I Jta  sni  I4-:2L  cIbibks  of  die  wiH  has  but  in- 
jcvuiaashr  jsareaseil  due  le  tfispiMed  o**  eTCTTthing  after 
till*  iittiins  f  r  :nis  amaacaiofr  cuacuwd  m  the  prior  cbutfesy 
^  ^natuT^*t  '"'iTnvT  uhe^  mnrhc  £uL  A»  ther  fiukd,  I 
taink  tfnic  :2ii*  IwiV-**  r>— ,^  o^er.  compcKed  in  the  13th  and 

-X^nwing  b.  ^dbedoL^*  with  the  Court  of  Exchequer,  I 
«ii!cuni>  ^  ^emi  a  ciKe  ix  che  opinioa  of  another  Court  of 

«t>  i  X.  BL  ».  (r)  FMaSauSiS. 

(,*    i  Tej.  A!ii.  :i43.  i/>  P^.  m  Ch.  SI6. 

V*-)  5  Kiitir.  13.  (^sr>  2  V.  4  R  313. 


CASES   IN   CHANCERY.  333 

1849. 

Clark  v.  Cook.  Feb.  loth. 


T 


HIS  was  a  suit  for  the  redemption  of  a  mortgage.  Ahusbandand 

By  the  mortgage  deed,  dated  the  23rd  of  May,  1835,  acknowledged 
acknowledged  under   the   Act  for  abolishing  fines    and  h^^j^g^^the^" 
recoveries,  James  Burden  and  Ann  his  wife,  in  consider-  wife  to  a  mort- 
ation  of  120/.  due  to  the  defendant  from  James  Burden,  of  trust,  the 
demised  freehold  estates  (to  which  the  husband  and  wife  were  a™piy  the  rente 
entitled  in  right  of  the  wife,  during  the  life  of  the  latter),  to  *^<^  profits  in 

.    .  .  .  .  payment  of 

the  defendant  William  Cook,  for  ninety-nine  years,  if  the  certain  pre- 

•i»      1-      1 J        1  !•  X       X    ^  J.'         XX*  X      miums  on  in- 

wife  should  so  long  live,  upon  trust,  from  time  to  time,  to  gnrance,  and  of 

receive  the  rents,  issues,  and  profits  of  the  property,  and  ^®  ^'^*!J^^'* 

by,  with,  and  out  of  the  same,  or  any  part  thereof,  pay  and  debt,  and  then 

discharge  the  annual  or  other  premiums  which  should,  for  the  principal. 

the  time  being,  become  payable  for  keeping  the  messuages  be  paid  off " 

or  tenements  and  other  buildings  thereby  demised,  insured  ^^J  ^Vf^*^ 

vOOK  me  Dene* 

from  loss  or  damage  by  fire,  pursuant  to  the  covenant  on  fit  of  the  In- 
the  part  of  the  said  James  Burden  thereinafter  contained ;  —udd,  in  a 
and  also  in  respect  of  a  certain  policy  of  insurance  therein-  j"***  ^°^  ^. 

^  r        .^  demption  m- 

after  covenanted  by  James  Burden  to  be  effected  on  the  stituted  by  the 

assignee  in 

life  of  Mrs.  Burden;  and  then  upon  trust,  that  the  de-  insolvency a- 
fendant,  his  executors,  administrators,  and  assigns,  should,  mor^ageo 
by,  with,  and  out  of  the  same  rents,  issues,  and  profits,  in  *^^  ^*^«  '»*'*«>• 

.  .  .         ,  was  chargeable 

the  first  place,  retain  and  satisfy  unto  and  for  himself  and  with  the  sur- 

themselves,  interest  on  the  above-mentioned  sum  of  120/1;  whfchTeper- 
and,  in  the  next  place,  should  apply  the   residue  in  or  ^ii^'tedto be 
towards  payment  and  discharge   of  so  much  of  the  prin-  the  insolvent's . 
cipal  sum  of  120/.,  as  the  same  would  from  time  to  time  maintenance, 
extend  to  pay,  until  the  whole  sum  of  120i  and  inter-  ^^EJd^ 
est   should  be   thereby  or  otherwise   fully  paid  and  dis-  SturgisY, 

,     .  ,  Champneya 

charged;  but  such  appropriation  of  the  rents  was  not  to  not  extending 

be  obligatory  on  the  defendant,  his  executors,  adminis-  gut  there  be- 
ing ground 
for  supposing 
that  the  Court  would  have  made  such  a  provision  for  the  wife,  the  Courts  although  the  b»* 
lance  was  found  against  the  mortgagee,  decreed  payment  without  costs. 

VOL.  III.  Z  D.  G.  8. 
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1849.  tratorsy  and  aarigna.  The  deed  also  contained  a  power  of 
sale,  and  a  declaration  that  the  defendant,  his  execaton, 
administrators,  and  assigns,  should  stand  possessed  of  the 
proceeds  of  the  sale  upon  trust,  after  deducting  their  coeta^ 
charges,  and  expenses,  to  retain  the  sum  of  120il  and  inte^ 
est,  and,  after  payment  and  satisfaction  thereof,  to  pay  the 
surplus  (if  any)  of  the  sidd  trust  monies  imto  Mr.  Burden, 
if  then  liTing;  but  if  dead,  then  imto  Mrs.  Burden,  or  her 
executors  or  administrators.  And  there  was  a  clause  pro- 
viding for  the  cesser  of  the  term  on  satisfaction  of  the 
sums  secured  bv  the  deed. 

Xo  insurance  was  effected  on  the  wife's  life,  as  contem- 
plated by  the  mortgage. 

On  the  7th  of  August,  1840,  the  husband  presented  his 
petition  to  the  Court  for  the  Relief  of  Insolvent  DebtorB 
to  be  discharged ;  and  on  the  20th  of  August,  the  usual 
vestintjT  order  was  made  bv  that  Court  On  the  9th  of 
December,  1840,  the  defendant  was  appointed  assignee  of 
the  insolvent's  effects. 

The  defendant  had,  on  and  afler  the  6th  of  April,  18419 
received  from  some  of  the  tenants  of  the  demised  property 
the  rents  payable  by  theuL  Other  ports  of  the  rents  were 
j«id  by  the  tenants  to  the  insolvent's  wife,  but,  as  the  de- 
fendant stated  by  his  answer,  without  having  received  any 
order,  permission,  or  direction  from  him  so  to  da 

Mrs.  Bunlen  died  on  the  31st  of  August,  1846,  airf 
her  husband  on  the  17th  of  February,  1847. 

At  the  original  hearing,  the  usual  accounts  were  directed 
to  be  taken,  including  an  account  of  what  the  defendiat 
might  have  received,  but  for  his  wilful  n^lect  and  defiuilty 
in  resjxjct  of  the  rents  of  the  mortgaged  premise& 

By  the  defendant's  state  of  facts  and  discharge,  taken 
into  the  Master  s  office  under  the  decree,  it  was  stated,  thst» 
after  Michaelmas  1840,  the  insolvent  and  his  wife  entered 
into  possession  of  one  of  the  closes  of  land  comprised  in 
the  mortgage,  and  applied  the  profits  for  the  maintenanoe 
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}f  the  wife;  and  that  afterwards  the  close  was  let  by  Mrs.  1S49. 
Burden,  who  received  the  rent  of  16i  per  annum,  and 
ipplied  it  for  her  maintenance.  As  regarded  one  sum  of 
noney  received  in  respect  of  rent  of  part  of  the  mortgaged 
)Temi8es,  the  defendant  admitted,  that,  on  the  tenant  re- 
luiiing  the  defendant's  receipt,  he  gave  the  receipt  to  Mrs. 
Burden,  and  allowed  her  to  receive  the  sum  for  her  main- 
tenance. 

The  Master  found  that  nothing  was  due  to  the  defendant 
open  his  mortgage,  and  that  there  had  come  to  the  hands 
df  the  defendant,  or  to  the  hands  of  some  person  or  persons 
!)7  his  order  and  for  his  use,  in  respect  of  the  rents  and 
^t8  of  the  premises  comprised  in  the  mortgage,  several 
sums  of  money,  amounting  to  120L  I2s.  (being  the  amount 
Mxtually  admitted  to  have  been  received);  and  that  several 
Bums  of  money,  amounting  together  to  181^  1^.  6(L,  might 
baye  come  to  the  hands  of,  and  been  received  by,  the  de- 
fendant, or  to  the  hands  of  some  person  or  persons  by  his 
order  or  for  his  use,  or  but  for  his  wilful  default,  over  and 
«l)ove  and  exclusively  of  the  said  sum  of  120Z.  125. 

These  smns  included  the  amounts  which  had  been  re- 
Wed  by  Mrs.  Burden. 

To  this  report  the  defendant  took  several  exceptions. 

The  fourth  exception  was,  for  that  the  Master  had  not 
*Dowed  to  the  defendant,  by  way  of  discharge,  several  sums 
of  money  which  were  applied  for  the  maintenance  of  Ann 
°^en,  out  of  the  rents  and  profits  of  the  messuages, 
■J^  and  hereditaments  comprised  in  the  mortgage  of 
'835,  as  mentioned  in  the  defendant's  state  of  facts  and 
^Jschaige  laid  before  the  Master. 

ib.  Bacon  and  Mr.  CanAni^,  in  support  of  the  exception, 
tted  Sturffis  v.  Champneys  (a).  Freeman  v.  Fairlie  (b)y  and 
^ewenham  v.  Pemberton  (c). 

[a)  5  My.  &  Cr.  97.        (b)  3  Mer.  24.  (c)  1  De  G.  &  S.  644. 

Z2 
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1849.  Mr.  Russell  and  Mr.  WUlcock  for  the  plaintiff  were  not 

called  upon. 

The  Vice-Chancellob  : — 

I  shall  always  be  glad  to  follow  Sturgis  y.  Champnep; 
but  the  most  rigid  adherence  to  the  principles  involved  in 
that  decision  does  not  compel  me  to  differ  from  the  Master 
in  the  present  case.  I  have  not  sufficient  materials  before 
me  to  enable  me  to  say  that  the  Court  would  have  done 
for  this  lady  what  the  mortgagee  did ;  and  I  cannot  saj 
that  the  mortgagee  was  entitled  of  his  own  authority  to 
make  to  her  the  allowance  which  he  did  out  of  the  rents. 
lie  must  bear  the  burthen  of  his  own  charity.  I  think  that 
the  Master  was  right,  and  I  am  sorry  for  it.  The  excq)- 
tions  must  be  overruled. 


The  cause  then  came  on  for  fiurther  directions. 

Mr.  Russell  and  Mr.  Willcock  for  the  plaintiff  contendedi 
that,  as  the  confirmation  of  the  report  would  turn  tbe 
balance  of  the  accounts  in  &vour  of  the  mortgagor,  the 
mortgagee  must  pay  the  costs. 

The  Vicb-Chancellob  : — 

I  cannot  help  suspecting  that  the  wife  might  have  bad 
all  that  has  been  paid  to  her  if  a  proper  application  W 
been  made  to  the  Court.  It  is  a  hard  and  peculiar  css^ 
and  there  must  be  no  costB  on  either  side. 
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Daniell  V.  Daniell.  ^^^-  15'^ 

Susanna  ORR,  by  her  wUl,  dated  the  17th  of  De-  A  testatrix  in 
cember,  1844,  bequeathed  as  follows : — ^*  To  the  three  chil-  ^iu^  bequeath- 
dren  of  my  niece,  Fanny  Waring,  the  sum  of  500/.  each."  J^TQ^^jf^^/j^ ' 
By  the  decree  made  in  a  suit  instituted  to  administer  the  children  of  my 

•  niece  F  W 

estate  of  the  testatrix,  it  was  referred  to  the  Master,  among  the  sum  of ' 
other  things,  to  inquire  and  state  to  the  Court  what  legacies  ^^^^^^^S^  c 
had  been  bequeathed  by  the  will.  this  will, 

JC  •    W       |1  Aft 

In  reference  to  the  above  bequest,  the  Master  reported  three  children 
that  he  found,  that,  on  the  14th  of  January,  1825,  Frances  tesutrixknew. 
Grace  Waring,  the  niece  of  the  testatrix,  and  in  this  will  ^'  ^-  f^^-    , 

^        .  ...        sequentlyhad 

described  as  her  niece  Fanny  Waring,  then  a  spinster,  in-  six  other 
termarried  with  Henry  Waring  the  elder ;  and  that,  at  the  the  birth  of 
date  of  the  first  will  of  the  testatrix  after  mentioned,  there  Se^t«ftatrix^ 
had  been   and  were  then  living  three  children,   namely,  was  informed. 
Thomas  Waring,   Mary   Louisa  Waring,   and   Elizabeth  in  1836, 1842, 
Mary  Waring.  _  ^     ^e^«^ 

That  the  testatrix,  at  the  time  of  making  her  first  will  ^®^  ^?^' 

'  °      ^  successivelj 

after  mentioned,   knew  that  her  niece,  the  said  Frances  revoking  the 
Grace  Waring,  had  such  three  children  and  no  more.  of  which  the 

That  in  the  year  1831  the  testatrix  made  her  first  will,  ^^^"^^ 
whereby,  among  other  pecuniary  legacies,  she  gave  and  be-  the  same 
queathed  as  follows  : — "  To  the  three  children  of  my  niece  that  the  be- 
Fanny  Waring,  500/.  each."  SilTof  I84/ 

That,  m  the  month  of  May,  1835,  there  was  bom  ano-  "^"s*^™^^*, 

[  \.     .  ** "  the  word 

ther  child  of  Mrs.  Frances  Gnice  Waring,  namely.  Holt  "three "had 
Waring,  and  that  the  birth  of  that  child  was  communicat-  or  had  been  ' 
ed  to  the  testatrix ;  and  that  the  testatrix,  at  the  time  of  «*!?:]J?J^ 
making  her  second  will  after  mentioned,  knew  that  the  said      Two  co^e- 

,  fendants  were 

Frances  Grace  Waring  had  then  four  children.  examined  on 

That,  after  the  date  of  the  second  will,  and  prior  to  the  fendanu  whose 
making  of  the  third  will  by  the  testatrix,  there  were  bom  Jj^^^****^®!^ 

with  their  own: 
//e/rf,  that  their  tecitimouy  wan  admL^iblo  in  evidence. 


338 


CASES   IN   CHANCERT. 


^JjS49^      five  Other  children  of  Mrs.  Frances  Grace  Waring,  namely, 

Daniell       Francis  Waring,    Ann   Waring,    Susan  Waring,    Henry 

Daniell.       Waring  the  younger,  and  Selina  Grace  Waring ;  and  that 

the  testatrix  was  regularly  informed  of  the  birth  of  each 

child  of  Mrs.  Frances  Grace  Waring ;  and  that,  at  the  time 

of  making  her  third  will  as  after  mentioned,  she  knew  that 

Mrs.  Frances  Grace  Waring  had  then  living  nine  children. 

That,  in  or  about  January,  1836,  the  testatrix  revoked 

her  first  will,  and  made  and  published  a  second  will ;  and 

that,  in  the  year  1841  or  1842,  the  testatrix  revoked  her 

second  will  and  made  a  third  will;  and  that,  in  each  of  the 

second  and  third  wills,  the  testatrix  gave  and  bequeathed 

a  legacy  of  500^  to  each  of  the  three  children  of  her  said 

niece  Fanny  Waring,  in  the  same  words  as  were  used  by 

her  for  that  purpose  in  her  first  will. 

That,  on  the  17th  of  December,  1844,  the  testatrix  made 
her  fourth  and  last  will ;  and  that  thereby  she  gave  certain 
legacies  and  annuities,  and  made  the  following  bequest  in 
these  words — "  To  the  three  children  of  my  niece,  Fanny 
Waring,  the  sum  of  5001.  each," — being  the  same  words  as 
had  been  used  by  her  in  her  three  former  wills. 

That  all  the  nine  children  of  the  said  Frances  Grrace 
Waring  named,  survdved  the  testatrix;  and  that  the  said 
Susan  Waring  died  intestate,  and  that  her  father  was  her 
administrator. 

And  the  Master  certified,  that  he  was  of  opinion  that  the 
testatrix,  by  the  bequest  "to  the  three  children  of  my 
niece,  Fanny  Waring,  the  sum  of  500L  each,"  in  her  last 
will  of  1844  contained,  intended  to  give  three  legacies  only, 
each  of  the  sum  of  500Z. ;  and  that  the  persons  referred  to 
by  her  will,  by  the  description  of  "  the  three  children  of 
my  niece  Fanny  Waring,"  were  the  said  Thomas  Waring, 
Mary  Louisa  Waring,  and  Elizabeth  Mary  Waring,  the 
three  who  were  bom  before  the  date  of  the  first  will. 

It  appeared  that  the  knowledge,  on  the  part  of  the  testa- 
trix, of  the  number  of  the  children  of  Mrs.  Waring  had 
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been  proved  before  the  Master  by  witnesses,  three  of  whom        1849. 
were  unpaid  legatees  under  the  will  of  the  testatrix,  and  two      Daviell 
of  whom  were  defendants  in  the  suit  Dahibll. 

It  also  appeared  to  have  been  proved  before  the  Master, 
that  the  three  wills  before  the  will  of  1844  had  been  de- 
8troyed;  but  that  the  Master  received  parol  evidence  of 
their  contents  given  by  witnesses  who  had  read  these  wiUs. 

The  case  now  came  on  upon  fiirther  directions,  and  upon 
exceptions  to  the  Master's  report,  on  behalf  of  the  five  sur- 
viyors  of  the  six  younger  children,  and  of  the  administrator 
of  the  sixth  younger  child  of  Mrs.  Waring. 

Mr.  RusseU  and  Mr.  C.  Webster  for  the  exceptions. — 
Each  of  the  nine  children  of  Mrs.  Waring  is  entitled  to 
a  legacy  of  500L  Where  a  gift  to  children  describes  them 
as  consisting  of  a  specified  number,  which  is  less  than  the 
number  of  children  in  existence  at  the  date  of  the  wUl,  the 
Court  holds  the  number  to  have  been  inserted  by  mistake, 
snd  reads  the  gift  as  if  the  specified  number  had  been 
omitted. 

The  Court  decided  in  accordance  with  this  rule  in  Scott 
v»  FetJiauIktt  (a),  Skech  v.  Tharington  (i),  Stebbtnff  v.  fVal- 
fey  (c),  Garvey  v.  Hibhert  (rf),  Berkeley  v.  Palling  (e),  Lee 
▼•  Pain  (/),  Hare  v.  Cartridge  {g)j  and  in  Morrison  v.  Mar- 
fe(A> 

The  Master  has  admitted  evidence,  the  object  of  which 
is  to  shew  what  the  intentions  of  the  testatrix  were.  Not 
only  is  such  evidence  inadmissible :  Lord  Walpole  v.  The 
Earl  of  Cholmondeley  (i),  and  Langston  v.  Langston  (A);  but 
the  testimony  of  two  of  the  witnesses  cannot  be  received  un~ 


(a)  1  Cox,  79.  (J)  4  Hare,  201. 

(h)  2  Ves.  Ben.  560.  {g)  18  Sim.  166. 

(c)  2 Bro.  C.  C.  85.  (h)  5  Hme,  507. 

(d)  19Vef..l25.  (0  7T.  R.  138. 

(e)  I  Ru8s.  496.  (A)  8  Bligh,  N.  S.,  167. 
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1849.  der  6  &  7  Vict  c.  85,  inasmuch  as  they  are  co-defendants 
Damiell  ^  ^^  8^^  yntii  the  defendants  on  whose  behalf  they  are 
P  ^'  called,  and  are  unpaid  legatees  :  Monday  y.  Guyer  (a). 

The  Vice-Chancellob,  after  referring  to  Woody.  Itou>- 
cUffe{b)j  said — He  thought  that  the  interests  of  these  two 
co-defendtots  were  not  identical  with  those  of  the  defend- 
ants on  whose  behalf  they  were  examined;  and  he  thought 
their  evidence  admissible. 

Mr.  Bacon  and  Mr.  Speedy  in  support  of  the  report — 
There  is  a  latent  ambiguity  in  this  will,  and  parol  evidence 
is  admissible  to  explain  that:  Hampshire  v.  Peirce  (c),  Mil- 
ler V.  Travers  (d).  The  Lord  Cheyney's  case  (e),  Counden  v. 
Gierke  (/),  Beaumont  v.  Fell(ff),  Price  v.  Page  (A),  Seltcood 
V.  Mildmay  (i),  Jones  v.  Newman  (A),  Still  v.  Hoste  (i),  Doe 
d.  Le  Chevalier  v.  Huthwaite  (m),  Doe  d.  JTiomas  v.  Ben- 
yon  (n),  Doe  d.  Allen  v.  Allen  (o).  [The  Vice-Chancellor. 
— <  You  may  insist  that  the  Court  shall  know  all  that  the 
testatrix  knew.]  The  fects  proved  by  parol  evidence  are, 
that  there  were  nine  children,  instead  of  three,  at  the 
date  of  the  testatrix's  will;  and  that  their  births  were  so 
communicated  to  the  testatrix  from  time  to  time,  as  that 
she  must  have  known  there  were  more  than  three,  and  in 
all  probability  knew  there  were  nine  children,  when  she 
in  her  successive  wills  gave  three  legacies  to  three  children 
only.  This  actual  knowledge  of  the  &cts  is  peculiar  to  the 
present  case,  and  distinguishes  it  from  the  authorities  cited. 
In  the  cases  cited,  the  Court  presumed  that  the  testator 


(a)  1  De  G.  &  S.  182.  (k)  3  Ves.  306. 

(ft)  6  Hare,  185.  (i)  4  Ves.  680. 

(c)  2  Ves.  sen.  216.  (A)  1  W.  BL  60. 

(d)  8  Bing.  247.  (0  6  Madd.  192. 

(e)  6  CJo.  68  a.  (m)  3  B.  &  Aid.  632. 
(/)  Hob.  32.  («)  12  A.  &  E.  431. 
(^)  2  r.  Wins.  141.  (o)  Id.  451. 


CA8B8   IN   CHAHCERT.  341 

had  mifftaken  or  was  misinformed  of  the  number  of  children,  1849. 
where  there  was  no  evidence  of  actoal  knowledge;  but  it 
cannot  make  such  a  presumption  in  this  case,  and  must 
attribute  the  intention  to  the  testatrix,  in  her  subsequent 
wills,  to  adhere  to  the  intention  shewn  by  her  will  of  1825, 
of  giving  50021  only  to  each  of  the  three  children  who 
^ere  then  living. 

Mr.  R.  Palmer  and  Mr.  Hobkousej  for  other  defendants. 

The  Vicb-Chancellor. 

Evidence  is  clearly  admissible  to  shew,  whether,  when  the 
last  will  of  1844  was  made,  Mrs.  Waring  had  any  lawful 
children,  and  how  many.  It  is  proved  or  admitted,  and  for 
every  purpose  in  the  cause  must  be  taken,  that  she  then  had 
nine  lawful  children  living,  all  bom  before  the  making  of 
the  will 

The  first  question  then  is,  whether,  upon  the  assumption 
of  the  inadmissibility  or  of  the  absence  of  parol  or  other  evi- 
dence, to  shew  that  the  testatrix  intended  a  benefit  in  fa- 
vour of  some  only  of  the  nine  children,  the  bequest  is  void 
for  uncertainty.  Such  a  construction  would  be  unnecessa- 
^y  harsh,  and  not  according  to  sound  principles  of  juris- 
P^dence,  and  would  be  opposed  to  authority. 

I  apprehend,  that,  upon  the  assumption  just  mentioned, 
I  am  bound  to  say,  that  the  bequest  is  to  be  construed  as  if 
*"©  word  •*  three  "  had  been  omitted,  or  had  been  the  word 
'^nine.'' 

Suppose  evidence  admissible  to  shew,  and  the  evidence 
Educed  to  demonstrate,  that  the  testatrix  intended  some 
^^y  of  the  nine  children  to  take,  but  the  evidence  insuffi- 
^cnt  to  shew  which  of  them  she  intended  to  take — ^is 
^^  the  bequest  void  for  imcertainty  t  This  is  a  question 
^hich  I  would  rather  not  answer  without  necessity,  and 
^here  is  here  I  think  no  such  necessity. 
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1849.  ^  ABSuming  the  competency  of  all  the  witnesses,  and  the 
admissibility  of  the  whole  of  the  evidence,  (although  I  pur- 
posely avoid  deciding  at  least  the  latter  point),  I  am  of  opin- 
ion, that  the  evidence  is  not  sufficient  to  support  a  judicial 
determination  against  the  claim  of  the  six  younger  of  the 
nine  children  to  be  legatees  as  well  as  the  three  elder,  and 
that  all  the  children  must  have  500/.  each. 

I  have  come  to  this  conclusion  rather  unwillingly,  because 
it  differs  from  that  of  the  Master,  and  because,  probably,  if 
the  testatrix  herself  could  interfere,  she  would  reverse  my 
decision  and  maintain  his. 

Neither  allowing  nor  disallowing  the  exceptions,  I  make 
the  declaration  upon  them  and  the  further  directions. 

Mr.  Hobhouse  said  that  his  client,  one  of  the  defendants, 
was  an  annuitant;  and  he  asked,  that  the  annuity  might  be 
valued  and  paid,  as  was  done  in  Wrotigkton  v.  Colquhaun(a). 

The  Vice-Chancellor. 

The  decree  in  this  respect  may  follow  that  case. 

(a)  1  De  G.  &  S.  357. 
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1849. 

SaJLMON  V.  GiBBS.  Feb.  I7th. 

J  ,   H,  LAMBE,  by  his  will,  dated  in  the  year  1821,  be-  The  donee  of 
queathed  5000£  3^  per  Cent.  Bank  Annuities,  to  trustees,  ^^^lent  of 
and  directed  them  to  pay  the  dividends  to  Elizabeth,  the  he^^^idS^ 
wife  of  H.  Rider,  for  life,  for  her  separate  use ;  and  after  to  whom  the 
ner  death,  to  stand  possessed  of  the  capital,  upon  trust,  tor  mited  in  de- 
aU  and  every  the  children  and  child  of  Elizabeth  Rider,  ^^t^^^^ 
bom  or  to  be  bom,  at  such  age  or  time,  or  ages  or  times,  5**^  ^^}y  *^®^ 

,  ,       ^  .  daughters,  and 

and  if  more  than  one,  in  such  shares  or  proportions,  and  apportioned 
subject  to  such  provisions,  conditions,  annual  payments,  whole  of  the 
and  limitations  over,  the  same  to  be  for  the  benefit  of  some  ^em^ho  wm 

or  one  of  such  children,  as  she  should  by  deed  or  will  ap-  immamed,  on 
•  j»ji»i  •  anunderatand- 

pomt ;  and  m  default  of  such  appointment,  upon  trust,  for  ing,  but  with- 
all  her  children  equally,  the  shares  of  sons  to  vest  at  the  tive^^r^^ 
age  of  twenty-one  years,  and  the  shares  of  daughters  to  ^^^h  ^  *^® 
vest  at  that  age  or  marriage.  would  re-»ettle 

IVIrs.  Rider  had  four  children, — ^two  sons  who  died  with-  it  on  trusts  for 
out  having  attained  twenty-one,  and  two  daughters,  Eliza-  useon^e'other 
beth  Rider,  and  Mercy  Rider,   afterwards   the   wife  of  daughter,  who 

.f  '  y^g^  mamed, 

Robert  Salmon.  exclusively  of 

By  a  deed-poll,  dated  the  I7th  of  June,   1839,  IMrs.  and,  after  her 

Eider   appointed  4800i  stock,  part  of  the  5000/.  stock,  fo'j^i^r  chil"** 

subject  to  her  own  life  interest,  to  her  daughter,  Elizabeth  ^^^    ^  ^e- 

.  o        /  settlement  was 

Rider,  absolutely.  accordingly 

By  an  indenture,  dated  the  18th  of  June,  1839,  made  J^pk^ty  of 
between  Miss  Rider,  of  the  first  part,  Mrs.  Salmon,  of  the  *^®  married 

^  *^      ^  '  daughter,  who 

second  part,  and  H.  Thompson  and  W.  Nortcate,  of  the  did  not  hear  of 
third  part,  it  was  witnessed,  that,  in  consideration  of  natural  until  several 
love  and  aflFection,  Miss  Rider  assigned  to  Henry  Thomp-  wwda^^eW 
son  and  W.  Northcate  the  sum  of  2300i  stock,  part  of  the  ?^  *?«  suit  of ' 

her  husband, 

sum  of  4800/1  stock  appointed  by  the  deed-poll,  upon  trust,  that  the  ap- 
after  Mrs.  Rider^s  death,  to  pay  the  dividends  to  Mrs.  i^valid,^and^fr 

settlement  was 
directed  to  be  made  of  the  married  daughter's  share. 
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1849.  ^  Salmon,  for  her  life>  for  her  separate  use,  without  power  of 
anticipation ;  and  after  her  decease,  to  stand  possessed  of 
the  capital,  on  the  trusts  therein  mentioned,  for  the  benefit 
of  the  children  of  Mrs.  Salmon.  The  deed  gave  to  Mrs. 
Salmon  a  power  for  the  appointment  of  new  trustees.  It 
appeared  from  the  evidence,  that  the  deed  of  the  17th  of 
June  was  executed  with  the  understanding  that  Miss  Kider 
should  make  the  settlement  contained  in  the  deed  of  the 
following  day,  but  without  any  express  agreement  to  that 
effect. 

The  deed  of  the  18th,  was  not  executed  by  Mrs.  Salmon, 
nor  did  she  ever  hear  of  it  until  February,  1845,  when  she 
was  applied  to  to  execute  a  deed  for  the  appointment  of  a 
new  trustee,  under  the  power  contained  in  it  for  that  pur- 
pose.  She  at  first  declined  to  execute  the  deed,  but  after- 
wards consented  to  do  so. 

The  present  suit  was  instituted  by  her  husband,  Robert 
Sahnon,  against  her  and  their  children,  and  also  against 
Miss  Bider  and  the  trustees.  The  bill  stated,  that  the  plain- 
tiff had  only  recently  discovered  the  facts  above  stated,  and 
prayed  that  the  deeds  of  June,  1839,  might  be  declared  to 
be  void,  as  being  a  fraud  upon  the  power. 

It  was  admitted  at  the  bar  that  the  assignment  was  not 
executed  by  Mrs.  Sahnon  before  1845. 

Mr.  Wigram  and  Mr.  Southgate  for  the  plaintiff,  cited 
Dauheny  v.  Cockbum  (a),  Tucker  v.  Tucker  (b)y  and  Jackson 
V.  Jackson  (c), 

Mr.  Russell  and  Mr.  T.  H.  Terrell  for  Miss  Rider.— The 
utmost  extent  to  which  the  argument  can  be  carried  is,  that 
the  transaction  was  in  substance  an  appointment  to  persons 
who  were  not  objects  of  the  power.  But  it  is  consistent 
with  all  the  decisions,  that  an  appointment  to  persons  not 

(a)  1  Mcr.  638.  (h)  M'Cl.  424.  (r)  2  Cox,  35. 


(a)  Arab.  233.  (g)  H  Vea.  467. 

(h)  1  V.  &  B.  399.  (h)  1  M.  &  Rob.  663. 

(c)  13  Price,  607,  625.  (i)  1  C.  &.  F.  917. 

\d)  2  Hare,  187.  (A)  1  Y.  &  C.  C.  C.  644. 

(e)  1  Beav.  483.  (0  Amb.  289. 

(/)  1  My.  &K.  1. 
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objects,  with  the  approbation  of  the  real  object  of  the  power,  ^849. 
is  sufficient  If  there  had  been  an  appointment  to  the  se- 
parate use  of  Mrs.  Sahnon,  and  she  had  settled  the  fund 
appointed,  the  transaction  could  not  have  been  questioned. 
What  difference  can  it  make  that  Miss  Rider  was  the  ap- 
pointee, and  made  the  settlement?  The  appointment  is 
approved  of  by  the  only  objects  of  the  powers.  Miss  Rider 
and  Mrs.  Salmon,  which  is  all  that  b  required.  The  plain- 
tiff has  no  right  to  complain,  for  he  is  neither  an  object  of 
the  power,  nor  entitled  in  default  of  appointment. 

[They  cited  Sugden  on  Powers,  p.  261,  Lane  v.  Page{a)y 
White  V.  St  Barbe  {by] 

Mr.  Speed  for  Mrs.  Salmon. — ^No  corrupt  motive  for  the 
appointment  is  imputed  to  the  donee.  Nor  was  the  ap- 
pointment made  in  consequence  of  any  agreement  by  which 
Miss  Rider  would  have  been  bound.  She  might  have 
disposed  of  the  appointed  fund  in  any  way  which  she 
thought  proper.  At  all  events,  the  plaintiff  has  no  title 
to  disturb  the  transaction,  because  the  trust  for  his  wife's 
separate  use  is  clearly  within  the  scope  of  the  power,  and 
excludes  him  from  any  present  interest;  and  the  Court 
would  settle  her  share  in  the  unappointed  part,  if  the  ap- 
pointment should  be  held  to  fail  to  any  extent.  He  cited 
Tucker  v.  Sanger  (c),  Goldsmid  v.  Goldsmid  (if),  Lee  v. 
Femie  {e)y  Limbard  v.  Grote  (f)y  McQueen  v.  Farquhar  (g)y 
Doe  V.  Jackson  (h)y  Jackson  v.  Jackson  (V),  Campbell  v. 
Home  (k)y   Laystone  v.  BlacksUme  (7),   Routledge  v.  Z)(w- 
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1849.         rell  (a),  Thompson  v.  Simpson  (b)^  KampfY.  Jones  (c),  JKint- 
^^^^i^      worthy  v.  Bate  (d),  Baily  v.  Lloyd  (e). 


V. 

GIBB8. 


Mr.  Freeling  appeared  for  the  trustees  of  the  Rin<L 
Mr.  Glasse  for  the  trustees  of  the  wilL 

The  Vice-Chancellob  : — 

Some^  at  leasts  of  the  cases  mentioned  during  the  argu- 
ment are  undoubtedly  binding  authorities ;  and  upon  those 
(if  any)  which  are  not  so,  I  do  not  think  it  necessary,  for 
the  purpose  of  this  cause,  to  pronounce  an  opinion,  as  the 
decree  which  I  shall  make  will  be  consistent  with  all  of  them. 

If  the  transactions  of  1839  could  have  been  treated  as  an 
appointment  to  Mrs.  Sahnon,  for  her  separate  use  abso- 
lutely, and  an  assignment  by  her,  it  is  probable,  or  certain, 
that  those  transactions  might  have  been  supported.  But 
I  am  of  opinion  that  they  cannot  be  so  treated.  It  is  not 
in  evidence  that  Mrs.  Sahnon  approved,  or  knew,  or  even 
heard  of  them  until  1845. 

She  was  a  married  woman  during  the  whole  of  the  inter- 
vening period ;  and  her  husband,  it  is  quite  clear,  never  ap- 
proved of  them.   Then  how  does  the  matter  stand  I    There 
is  an  appointment  of  the  greater  part  of  the  fond  to  Miss  «. 
Kider,  in  pursuance  of  a  bargain,  according  to  which  sh^^ 
was  to  settle  a  part  upon  her  sister  and  her  sister^s  childm^ 
and  it  does  not  appear  that  the  sister  had  been  oonsult^]^ 
on  the  subject. 

The  best  way  and  the  right  way  will  be  to  reject  He 
whole.     I  shall  declare  that  the  appointment  and  settle- 
ment are  void,  and  shall  refer  it  to  the  Master  to  approFe 


(a)  2  Ves.  jun.  36«.  (d)  6  Ves.  798. 

(6)  1  D.  &  W.  487.  (e)  5  Ruas.  830. 

(r)  2  Keo.  756. 
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of  a  proper  settlement  in  respect  of  one  moiety  on  Mrs.        1S49. 
Salmon.    The  other  moiety  will  be  paid  to  Miss  Rider. 
Ibe  costs  of  all  parties  must  come  out  of  the  fund. 


DavIES  v.  ThoBNS.  Feb,  23rd, 

-K/OBERT  ELLIOTT,  by  his  will,  dated  the  27th  of  The  circum- 
May,  1831,  bequeathed  1,000^.  sterKng  unto  such  person  J^^^^* 
or  I>ersons,  and  in  such  proportions,  as  his  wife  should  by  not  nearly 

sufficient  pro- 

®^y  deed,  or  by  her  last  will  and  testament  in  writing,  pertyofher 
nominate  and  appoint ;  and  in  default  of  such  nomination  Sle^ieg^^ 
Q-nd  appointment  he  gave  and  bequeathed  the  said  sum  of  u^"^ j^!w^ 
1  OOOi  unto  her  surviving  brothers  and  sisters.   The  testator  the  legacies 

<i;^^   •      T  1      -I001  added  together 

<Ued  m  July,  1831.  exactly 

Elizabeth  EUiott,  his  widow,  by  her  wCl,  dated  the  Ist  ^a^over 
of  November,  1833,  bequeathed,  to  her  brothers  and  sis-  ^^Juchshehad 

,  a  power  of  ap- 

ters,  to  the  children  of  a  deceased  sister,  and  to  four  other  pointment  by 
P^Wons  not  related  to  her,  legacies  amounting  together  sufficient 
to  exactly  IfiOOl    The  testatrix  then  bequeathed  all  her  SJ^g^t^t 
clothes  to  one  of  her  sisters,  and  appointed  executors.  *^®  ^P  (e^©- 

fr*t  cuted  Defore 

There  was  no  reference  in  the  will  to  the  power  of  appoint-  the  Wilis  Act 
^ent  under  the  will  of  her  husband.  ^to  opeSn) 

Independently  of  the  fiind  subject  to  the  power,  her  ^tronoTthe 
*^®^et8  were  altogether  insufficient  for  the  payment  of  the  V^7^^*  ^^^ 
^^6^es,  and  one  question  was,  whether  in  these  circmn-  ference  to  the 
^^nces  the  latter  will  could  take  effect  as  an  execution  of  ^^Bequ^Lt^o 
**^«  power  given  by  the  former.  such  persons 

as  the  testa- 

-Another  question  was,  to  what  period  the  word  "  sur-  tor's  wife 
^ving"  referred,  if  the  power  were  held  not  to  have  been  poi^t,  mS, 
^^ercised.  ^^^  ^*  ^ , 

vAov^A.  appointment^ 

to  ner  '•  sur- 
,^  viving"  bro- 

Ml.  Rtissell  and  Mr.  Bigg  for  the  plaintiffs,  who  claimed  thers  and  sis- 
ters— Held,  to 
refer  to  bro- 
thers and  sisters  who  survived  her. 
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1849.  under  the  limitation  in  default  of  appointment. — The  state 
Datih  of  ^d  testatrix's  assets  cannot  be  looked  at  for  the  purpose 
^'  of  determining  whether  she  intended  to  exercise  the  pow- 

er :  J(mes  T.  Tucker  (a).  In  that  case,  Sir  IT,  Oratit  would 
not  direct  an  inquiry  as  to  the  state  of  the  assets,  although 
he  said,  that,  in  his  private  opinion,  he  thought  that  the 
intention  was,  to  give  the  lOOt  which  the  testatrix  had 
power  to  appoint  In  Jonea  v.  Curry  (6),  which  is  another 
authority.  Sir  T.  Pltimer  said,  "Whatever  is  the  inadequacy 
of  a  testator's  property  to  satisfy  the  terms  of  the  will,  and 
whatever  may  be  the  conviction  of  the  Court  of  his  inten- 
tion to  execute  the  power,  the  state  of  the  personalty,  at 
tiie  time  of  the  will  or  the  death,  cannot  be  examined  for 
the  purpose  of  collecting  evidence  of  his  intention." 

Mr.  Parker,  Mr,  Osborne,  and  Mr.  ViUiers,  for  the  dif- 
ferent defendants. — In  FoH>es  v.  BaU{c),  before  Sir  W. 
Grant,  aAer  his  decision  in  Jones  v.  Tucker  (d),  that 
learned  judge  held  a  legacy  bequeathed  under  circum- 
stances very  much  resembling  those  of  the  present  case,  to 
be  an  execution  of  a  power.  And  in  Lowndes  y.Lowndes(e), 
Lord  Chief  Baron  Alexander  decided  to  the  same  effect, 
although  Jones  v.  Tucker  was  cited.  In  Mackivley  v.  St- 
aon  (/),  Sir  L.  Shadwdl  expressly  founds  his  decision  on 
the  circumstance  of  the  testatrix  having  no  property  to 
answer  the  l^ades.  [CkurckUl  v.  Dibben  (g)  was  also  re- 
ferred ta] 

On  the  second  question,  HoUovmy  v.  HoUovxiy  (h)  and 
Wetre  V.  Rowlartd  (i)  were  cited. 

The  VlOB-CHABCBLLOa : — 

The  question  in  this  case  is,  whether  the  correct  intei^ 
(/)  8  Sim.  aei. 

(g)  9  Sim.  44T. 
(A)  S  Vm.  399. 
(0  2  FhU.  635. 


V. 

Thobrb. 
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pretation  of  the  language  used  by  the  testatrix  is,  to  attri-         1849. 
bate  to  her  an  intention  to  make  a  gift,  not  of  her  own        Davies 
property,  but  out  of  the  property  of  her  husband. 

It  rests  with  those  who  contend  that  the  words  which 
the  testatrix  has  used  are  not  to  receive  their  ordinary  in- 
terpretation,— ^who  say  that  she  did  not  mean  to  give  her 
OT¥Ti  property, — ^to  demonstrate  the  correctness  of  that  pro- 
position.    They  cannot  prove  it  by  any  reference  in  her 
yfriH  to  the  instrument  creating  the  power,  for  there  is 
none;  they  cannot  establish  their  proposition  by  any  re- 
ference in  the  will  to  the  property  subject  to  the  poVer, 
ft>r  there  is  none.     It  is  said,  however,  that  her  own  pro- 
perty was  of  inconsiderable  amount  at  the  time;  and  that 
i^t;  is  in  a  very  high  degree  improbable  that  she  had  an  in- 
tention to  give  anything  else  than  that  of  which  she  could 
dispose  under  the  power,  the  pecuniary  legacies  added  to- 
SQ<ther  being  identical  in  amount  with  the  fund  over  which 
al^e  had  the  power  of  appointment. 

According  to  authority,  the  circumstances  of  legacies 

heing  identical  in  amount  with  a  fund  subject  to  a  power, 

*nd  of  the  insufficiency  of  the  donee's  own  property  to 

^J^swer  the  bequests  given  by  the  will,  are  not  enough  to 

^^ise  more  than  a  conjecture,  and,  therefore,  not  enough  to 

form  grounds  of  judicial  determination. 

The  cases  cited  at  the  bar  do  not  negative  such  a  rule. 
^o^onds  V.  Lownda  was  a  case  decided  by  a  judge,  whose 
opinion  is  entitled  to  the  highest  respect  and  considera- 
tion; but  probably  there  was  in  that  case  substantially  a 
•^cient  reference  to  the  property  subject  to  the  power, 
■^^e  will,  which  was  attested  according  to  the  power,  was 
thns^«  It  is  my  will  and  mind,  that  500/.  shall  be  sold  out 
^  the  funds  as  soon  as  convenient  after  my  decease,  and 
^^  20002.  to  remain  in  the  funds  during  my  wife's  life,  and 
^  interest  arising  firom  the  same  to  be  equally  divided 
*^ong8t  my  dear  wife,  my  son  William,  and  my  daughter 

VOL.  IIL  A  A  D.  G.  S. 
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Ann,  share  and  share  alike;  and  it  is  mj  will  that  1000/. 
shall  remain  in  the  funds,  and  my  daughter  Ann  Horny- 
croft  to  receive  the  dividends,  as  they  become  due,  on  the 
funds,  during  her  natural  life,  and  at  her  death,  the  lOOOZ. 
to  be  equally  divided  among  her  children,  share  and  share 
alike;  and  the  other  1000/.  that  I  have  in  the  funds  unto 
my  son  William  Lownds,  at  my  wife's  decease." 

In  that  case  it  was  said  by  one  of  the  counsel,  and  it 
has  been  now  said  at  the  bar,  that  Jones  v.  Tucker  was 
opposed  to  Forbes  v.  BaU,  but  in  a  note  to  Lownds  v. 
Lottmds,  I  find  this  statement  with  reference  to  the  case 
of  Foti)es  V.  BaU: — "  The  question  as  to  the  state  of  the 
property  of  A.  C,  at  the  time  of  making  her  will,  does 
not  seem  to  have  been  agitated." 

The  two  cases  may  probably  be  reconciled :  for  when  I 
refer  to  the  report  of  Forbes  v.  J5ai7,  I  find  it  to  have  been 
held,  that  the  words  in  the  will  of  the  donor  of  the  power, 
raised  a  trust  for  the  relations  of  the  donee,  subject  to  her 
appointment.  When,  therefore,  it  was  once  decided  that 
there  was  a  trust  for  the  relations,  in  default  of  appoint- 
ments the  question  of  valid  execution  of  the  power  became 
probably  of  little  or  no  importance,  because  the  only  next 
of  kin  of  the  donee  was  a  lady  of  the  name  of  Ball,  and  she 
and  her  children  were  the  persons  to  whom  the  appoint- 
ment was  made.  They  were  in  the  cause  opposed  by  the 
residuaiy  legatees  who  could,  according  to  the  decision  of 
the  Court,  have  no  interest  in  the  question  as  to  the  exe- 
cution of  the  power,  for  the  Court  having  held  that  tkoe 
was  a  trust  for  relations,  the  fund  could  not  £dl  into  the 
residue,  as  was  contended. 

The  question  was  not,  therefore,  I  may  siy,  adversidy 
ai^ed ;  and  I  cannot  attribute  to  Sir  WiOiam  Gramt  (who 
bad  just  before  decided  Jones  v,  IWahfrX  the  expression  of 
an  opinion,  at  variance  with  his  former  decision,  upon  a 
point  that  was  not  contested. 


p. 

TUORNS. 
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I  must,  I  fear,  decide  against  what  may  not  improbably        1849. 
have  been  the  intention  of  the  testatrix,  that  the  power        d  a  vies 
of  appointment  has  not  been  exercised. 

With  reference  to  the  question  of  survivorship,  I  think 
that,  on  principle  and  authority,  the  true  construction  of 
Kobert  Elliott's  will  is,  that  "  surviving  brothers  and  sis- 
;ers  "  means  brothers  and  sisters  living  at  the  death  of  his 
ridow. 

By  the  decree,  the  sisters  of  the  wife  living  at 
her  death  were  declared  entitled  to  the 
lOOOZ.,  as  in  default  of  appointment;  an  ac- 
count of  the  principal  and  interest  of  the 
10002.  was  directed;  and  the  costs  of  all 
parties,  as  between  solicitor  and  client,  were 
ordered  to  be  paid  out  of  the  fund. 


Gordon  v.  Hope.  Feb.  2Srd. 

•I.  He  question  in  this  suit  arose  upon  the  construction  of  By  a  marriage 
»  settlement,  dated  23rd  July,  1784,  and  made  in  contem-  J^^Tmoiey 
plation  of  a  marriage  then  intended  and  afterwards  solem-  ^""^  settled  up- 

.    J  ^  o^  trusts  for 

^^^d  between  George  Gordon  and  Ann  Fischer,  whereby  the  husband 

^^  intended  husband  and  wife  covenanted,  that,  as  soon  as  ^J  the  wifefor 

the  marriage  should  take  place,  the  whole  fortune  of  Ann  [u^'f  ^ll^^*" 

•  'isclier,to  the  amount  of  50,000  rupees,  more  or  less,  should  the  survivor, 

Ka  1  •         1  /»      •  1    upon  trust  to 

"«  vested  m  the  trustees,  upon  trusts  tor  investment  and  pay  the  prin- 
Payment  of  the  income  thereof  to  George  Gordon  for  life,  afcSren 
^i  after  his  decease  to  Ann  Fischer  for  her  life,  and  f^d  issue  of 

-^  ,  the  intended 

■^  the  decease  of  the  survivor  upon  trust  to  pay,  divide,  husband,  to 
^d  apply  the  principal  to,  amongst,  and  equally  between  gotten  on  the 
^  and  every  "the  chHdren  and  issue  "  of  George  Gordon,  j^^^Id^fe; 

,  and  if  there 

^^^  be  no  child  or  issue  of  the  marriage,  or,  )>cing  puch,  they  should  all  die  in  the  lifetime 
•'the  survivor  of  the  husband  and  wife,  upon  other  trusts : — Hefd,  that  the  children  of  the 
jJl^ige,  including  those  dying  in  the  lifetime  of  the  survivor  of  the  husband  and  wife,  took 
^  foiid,  and  that  no  other  issue  were  entitled. 

A  A  2 
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lH4iK  **  to  be  by  him  begotten  on  the  body  of  his  then  intended 
wife,  (if  more  than  one,  share  and  share  alike)/'  to  be 
transferred  and  paid  unto  such  of  them  as  should  be  a  son 
or  sons  at  his  or  their  respective  age  or  ages  of  twenty- 
one  years,  and  to  such  of  them  as  should  be  a  daughter  or 
daugliters  at  her  or  their  age  or  ages  of  twenty-one  years, 
or  (lay  or  days  of  marriage  respectively,  which  should 
first  liappon  after  the  decease  of  the  survivor  of  George 
(lordon  and  Ann  Fischer;  and  it  was  declared,  that  the 
income,  or  a  competent  part  thereof,  should  in  the  mean- 
time, and  until  the  same  should  have  become  due  and 
payable  "  to  the  children  and  issue  "  of  the  said  then  in- 
tended marriage  as  aforesaid,  be  applied  in  their  education 
and  maintenance ;  and  in  case  there  should  be  "  no  child 
or  is«uo  "  of  the  said  intended  marriage,  or,  there  being 
such,  all  of  them  should  happen  to  die  in  the  lifetime  of 
Geoiyo  Gonlon  and  Ann  Fischer,  or  the  survivor  of  them, 
then  the  trustees  were  to  hold  the  trust  funds  upon 
trust  to  pay  on  the  decease  of  Ann  Fischer  (if  George  Gor- 
don should  be  then  living),  one  moiety  to  such  persons  as 
Ann  Fischer  should  appoint^  and  in  default  of  appoint- 
ments to  her  next  of  kin;  but  if  Ann  Fischer  sarrived 
GiHO^^  GiTordon,  and  there  should  be  no  child  or  issue  of 
the  marriage  living  at  his  decease>  upon  trust  to  pay  the 
whole  to  Ann  Fischer. 

There  were  three  children  of  the  marmge.  The  wife 
died  in  ISiHv  the  husband  in  lS4iX 

One  was  John  GvWon.  who  died  in  IS^  in  the  Hfediae 
of  his  tlather^  having  attained  iwentv-one.  and  havinic  had 
\>uh-  ihrv^  children*  two  of  whom  survived  their  graiui- 
father>  Gev>r^  Gordon  ^ihe  hushuid^  and  two  grand- 
chiUUvn.  whv>  also  survived  their  greau-frandfather.  G^eui;^ 
ii\«dK>n*  auvl  no  vHher  ufj^ue. 

Another  child  of  the  marria^.  George  Gonloa  the 
voutt^r.  died  in  tbe  li^ime  of  hi^  &ther.  widuiac  hs^TiDis: 
Wen  ttUMTt<d 
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The  remaining  child  was  the  plaintiff,  Helena  Frances         1849. 
Gordon,  who,  of  all  the  children,  alone  survived  her  father. 

She  was  of  unsound  mind,  and  sued  by  a  next  friend. 
The  bill  sought  payment  of  the  whole  fund  for  her  benefit. 

The  executrix  of  John  Gordon,  by  her  answer,  claimed 
one  moiety  of  the  fund;  but  his  children  and  grandchildren 
submitted,  that  the  fund  ought  to  be  divided  into  five 
parts,  one  to  be  paid  to  the  plaintiff,  one  to  each  of  the 
children,  and  one  to  each  of  the  grandchildren  of  John 
Gordon,  as  the  only  issue  of  the  marriage  who  survived 

George  Gordon  and  Ann  Fischer. 

• 

Mr.  Bacon  and  Mr.  J,  H.  Law,  for  the  plaintiff,  con- 
tended, that  the  context  of  the  settlement  shewed  clearly, 
that,  by  issue,  children  only  were  meant;  and  that,  as 
the  children  who  died  during  the  life  of  the  husband, 
could  not  have  taken  anything  under  the  words  of  the 
will,  if  the  plaintiff  had  died  also  during  that  period,  the 
circumstance  of  her  surviving  could  not  have  been  in- 
tended to  benefit  any  one  but  herself;  and  that,  therefore, 
she  was  entitled  to  the  whole  fund. 

Mr.  Lloyd,  for  the  executrix  of  John  Gordon,  contended, 
that  his  estate  was  entitled  to  participate  in  the  fund,  there 
being  no  words  or  necessary  implication  to  restrict  the  gift 
to  children  who  survived  the  husband  and  wife.  He 
cited  Schenck  v.  Legh  (a),  Howgrave  v.  Cartier  (6),  Glut- 
terlmck  v.  Edwards  (c),  and  Whiting  v.  Force  (d), 

Mr.  Wigram  and  Mr.  Swift,  for  two  of  the  grandchildren, 
contended,  that  the  word  *  issue'  must  have  its  ordinary  in- 
terpretation. They  cited  Wyth  v.  Blackman  (e),  DalzM 
V.  Welch  (/),  and  Evans  v.  Jones  (gr). 

(a)  9  Ves.  300.  (e)  1  Ve«.  sen.  197. 

(b)  3  V.  &  B.  79.  (/)  2  Sim.  319. 

(c)  2  Rufls.  &  M.  577.  (g)  2  Ck)ll.  516. 
(^0  2  Beav.  571. 
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1849.  Mr.  MariMiy  for  a  grandchild  who  had  died  during  the 

life  of  the  husband,  contended,  that  the  estate  of  this 
child  was  entitled  to  a  share. 

The  Yice-Chaxcellor  held,  that,  according  to  the  true 
construction  of  the  settlement,  the  three  children  of  the 
marriage,  the  plaintiff  and  John  Gordon  and  George  Gordon, 
took  the  whole  fund,  as  tenants  in  common. 

The  decree  directed  the  residue  of  the  fund^ 
after  payment  of  costs,  to  be  divided  inl 
three  parts:  one-third  to  be  transferred 
the  account  of  the  plaintiff,  after  deductii^.  g 
certain  sums  expended  for  her  maintenan<^^ 
one-third  to  be  paid  to  the  administratrix  ^f 
John  Grordon,  and  the  remaining  third  -to 
the  legal  personal  representative  of  (Jeoc— ^ 
Grordon  the  younger. 


Jfore&siL  WiLUAMS  r.  South  Wales  Railwat  Compakt. 

The  time  witlF  13  Y  an  Act  intituled,  ''  The  South  Wales  Railway  A-<^ 
nUwijCdni-    ^845,"  into  which  the  Lands  Clauses  Consolidation  ^^ 
g^y^^     1845,  was  incorporated,  the  South  Wales  Railway  Con- 
teke  Unds  ex-  pany  was  empowered  to  take  the  lands  through  which  w 
4Ui  of  August^  Company's  line  was  intended  to  pass;  but  by  section  3^ 
befoie  thiTm-   ^*  '^^^  provided,  that  the  powers  of  the  Company  for  the 
nod  they  gave  compulsory  purchase  of  lands  should  not  be  exercised 

iMMlowner  to 

treat,  and  AflerwmrdB  ddirered  to  the  pUintiff;  to  wiMnn  the  lands  had  been  in  the  nMUtiiD^ 
deriaed,  a  bond,  and  paid  the  estinuted  value  of  the  lands  comprised  in  the  noUce  into  w 
Bank  under  the  Lands  Clauses  Consolidation  Aet,  1S45,  a.  SO.    Under  an  Amendment  M 
the  powers  of  which  extended  beyond  1S4S,  the  Company  were  aathoriaed  to  take  the  Uba 
indnded  in  the  notice;  and,  on  August  3rd,  1$4S,  they  gave  a  notice  to  the  plaintifi;  M 
in  pnnnance  of  the  powers  of  both  those  Acts,  they  intended  to  take  the  lands.    Altertk 
4th  of  August,  184S,  bat  without  taking  any  fbrtheV  steps  onder  the  Acta,  the  Gompsoy  » 
tared  upon  the  land.    On  a  motion  for  an  ii^onction,  the  Court  declined  to  interfare,  on  ike 
groond  that,  although  the  Com|iany  might  not  be  then  entitled  to  take  posaession  aadei 
their  compulsory  powerft,  they  were  able,  by  eome  proceeding  under  the  second  Act,  to  obtsii 
the  land;  and  the  motion  was  ordered  to*  stand  orer,  with  libcrtr  to  the  idaintiff  to  bring 
an  action. 
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after  the  expiration  of  three  years  from  the  passing  of  the        1S49. 
Act    The  Act  was  passed  on  the  4th  of  August,  1845.  Wiluaub 

Prior  to  and  in  the  year  1845  Mr.  Henry  Williams,  since   «       ^^ 
deceased,  was  seised,  in  fee  simple,  of  land  in  the  parish    Bailwat  Co. 
of  St  Mary,  Cardiff,  through  which  the  line  of  the  in- 
tended railway  passsed,  according  to  the  provisions  of 
the  Act. 

On  the  26th  of  June,  1846,  the  Company,  in  exercise  of 
their  powers,  gave  notice  to  Mr.  Henry  Williams,  that 
parts  of  his  land,  containing  1a.  1b.  14^?.,  as  described 
in  a  plan  referred  to  in  the  notice,  were  required  for  the 
line;  and  that  it  was  their  intention  to  contract  for  the 
^me;  and  Mr.  Williams  was  required  to  deliver  at  the 
office  of  the  Company  a  statement  in  writing  of  the  par- 
^cnlars  of  his  estate  and  interest,  and  of  the  claims  he 
'nade  in  respect  thereof 

Negotiations  were  thereupon  entered  into  between  Mr. 
W'UIiams  and  the  Company  for  the  sale  to  them  of  the 
pieces  of  land  comprised  in  the  notice ;  but  no  arrangement 
'^a*  come  to. 

On  the  2nd  of  March,  1847,  Mr.  Henry  Williams  died, 
having  by  his  will  devised  all  his  real  estates  to  Mr. 
Evan  Williams. 

Ko  arrangement  having  been  come  to,  the  Company, 
pursuant  to  the  provisions  of  the  Lands  Clauses  Consoli- 
^tion  Act,  gave  Mr.  Evan  Williams,  a  bond,  dated  the 
<th  of  August,  1847,  under  their  corporate  seal,  and  also 
^der  the  hands  and  seals  of  the  directors,  reciting  that 
^e  CSompany  had  paid  into  the  Bank  of  England  25062. 
1^  Bd,,  being  the  value  of  the  interest  of  Mr.  Evan 
^^illiams  in  the  lands. 

The  25062.  14«.  5d  was  duly  deposited;  but,  the  Com- 
ply did  not  enter  into  possession  of  the  land  or  take 
ttjr  steps  for  compelling  the  sale  of  it  to  them,  until 
After  the  4th  of  August,  1848,  when  the  period  limited  by 
"The  South  Wales  Railway  Act,  1845,'*  for  the  exercise  of 
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1849.        the  powers  thereby  given  to  the  Company  for  the  compul- 
WiLUAMs      s^ry  purchase  of  lands  for  the  purpose  of  that  Act, 

Booth  Wal»    ^^P^^^ 

Railway  Co.  An  Act,  called  "  The  South  Wales  Railway  Amendment 
Act,  1847,''  was  passed  on  the  2nd  of  July,  1847,  by  which 
the  Company  was  empowered  to  make  certain  deviations 
in  their  line  of  railway ;  and  for  those  purposes  they  were 
authorised  to  enter  into  and  take  certain  lands  delineated 
in  plans  referred  to  in  the  Act 

This  deviation  extended  to,  and  comprised  that  portion 
of  the  line  which  passed  through  Mr.  Evan  Williams's 
lands. 

After  the  passing  of  the  Amendment  Act,  and  after  the 
bond  had  been  delivered,  the  Company  served  upon  Mr. 
Evan  Williams  a  notice,  dated  the  3rd  of  August,  1848, 
signed  by  the  secretary  of  the  Company:  stating  that,  in 
pursuance  of  the  two  Acts,  and  of  the  Acts  incorporated 
therewith  respectively,  the  line  of  the  railway  would  pass 
through  certain  pieces  of  land  of  Mr.  Evan  Williams,  de- 
scribed in  the  plan  referred  to  in  that  notice;  and  that 
it  was  their  intention  to  take  the  same,  and  to  contract  for 
the  purchase  thereof,  and  requiring  Mr.  Evan  Williams  to 
deliver  the  particulars  of  his  estate  and  interest  therein, 
and  of  the  claim  he  made  in  respect  thereof 

The  land  was  described  as  containing  1a.  3b.  21p.,  it 
comprised,  among  other  lands,  the  same  lands  as  were  re- 
ferred to  in  the  former  notice  of  the  26th  of  June,  1846. 

The  Company  did  not  deposit  in  the  Bank  any  sum  on 
account  of  the  land  comprised  in  the  second  notice,  or 
give  to  Mr.  Evan  Williams  any  bond  according  to  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act,  1845. 

On  the  20th  of  January,  1849,  the  Company,  without 
the  consent  of  Mr.  Evan  Williams,  entered  upon  the  lands 
comprised  in  both  notices,  and  began  the  construction  of 
their  railway  upon  the  lands  notwithstanding  the  remon- 
strances of  Mr.  Evan  Williams  and  his  solicitor. 
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Under  these  drcumstances,  Mr.  Eran  Williams  filed  his         1849. 
bill  on  the  6th  of  February,  1849,  against  the  Company,      Williams 
charging  that  the  Company  intended  to  pull  down  the    go^TH^ALM 
messuages  and  cottages  on  the  land,  and  to  form  their  rail-    Bailwat  Co. 
way  on  the  site ;  the  bill  also  charged,  that  the  Company 
were  constructing  their  line  over  the  plaintiffs  land  not 
according  to  the  deviation  authorised  by  the  Act  of  1847, 
but  according  to  the  original  line  under  that  of  1845. 

The  bill  prayed  that  the  Company  might  be  decreed  to 
deliver  up  to  the  plaintiff  the  possession  of  the  land,  and 
^ght  be  restrained  from  continuing  in  possession,  and 
from  removing  the  gravel  and  materials  thereon,  and 
from  constructing  their  line  of  railway  across  the  land. 

An  interim  order  was  obtained  on  the  13th  of  February, 
18tt,  ex  parte ;  and  leave  was  given  to  serve  a  notice  of 
niotion,  the  l7th  of  February,  1849. 

The  interim  order  was  by  consent  continued  till  the 
"^wing  of  the  motion. 

Mr.  Bacon  and  Mr.  Freding  in  support  of  the  motion 
*of  the  injunction. — ^The  Company  had  no  authority  to 
filter  on  the  land  under  their  first  Act,  after  the  powers 
P^^  to  them  for  that  purpose  had  expired.  In  Brockle- 
^^  V.  Whitehaven  Jwnction  Railway  Company  (a).  Sir  L, 
^l^od/wdl  thought  it  quite  plain  that  the  compulsory 
powers  of  a  Company  to  take  land  ceased  on  the  day 
'^ted  by  the  Act  creating  those  powers;  and  his  Honor 
P&Qted  an  injunction.  It  appears  from  the  same  report  that 
*ke  Lord  Chancellor  on  appeal  continued  the  injunction, 
although  he  directed  a  case  for  the  opinion  of  a  Court  of 
^^}  saying,  that  he  was  justified  in  allowing  the  opinion 
^f  the  Vice-Chancellor  to  have  so  much  weight  as  to  in- 
duce him  to  think  that  there  was  reasonable  probability, 
^t  least,  that  a  Court  of  law  might  be  of  opinion,  that  the 

(a)  15  Sim.  632. 
VOL.  ni.  B  B  D.  a.  8. 
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^^849^      Company  had  no  such  right  as  they  claimed.     In  the  pre- 
WiLLiAMs      sent  state  of  the  authorities,  therefore,  this  probability 
South  Vales  ^^^^  ^^  considered,  at  all  events,  sufficiently  great  to  en 
Bailwat  Co.    ^j^le  the  plaintiff  to  an  injunction  till  the  question  can  be 
decided. 

If  the  entry  of  the  Company  is  put  on  any  authority 
given  to  them  by  the  second  Act,  the  answer  is,  that  they 
have  not  complied  with  any  of  the  conditions  to  give  them 
title  to  take  possession.  The  Company  are  therefore  mere 
trespassers. 

[They  also  cited  Tawney  v.  Lynn  and  Ely  Railway 
Compam.y  (a).] 

Mr.  Eenyon  Parker  and  Mr.  0.  L.  Rrissell,  for  the  Com- 
pany, were  not  called  oi^ 

The  Vice-Chancelloe  said  : — 

Considering  the  fact  of  the  deposit  of  the  money  in  the 
Bank,  and  the  execution  of  the  bond ;  considering  also 
the  other  facts  of  the  case  ;  and,  further,  considering  that 
if  the  acts  of  the  Company  hitherto  have  been  insufficient 
to  acquire  for  them  a  title  or  right  to  the  land,  they  will 
be  able,  by  some  proceeding  under  the  second  statute,  to 
obtain  it — I  think  it  improper  to  interfere  at  present  by 
an  injunction. 

Let  the  motion  stand  over  without  prejudice  to  any 
question,  with  liberty  to  the  plaintiff  to  bring  any  such 
action  as  he  may  be  advised. 

(a)  4  Railw.  Gas.  615. 
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FaRWELL  V.   SeALE.  March  lOth. 

A.  TESTATRIX  named  Grace  Chalwich,  being  seised  A  cestui  que 
of  the  reversion  in  fee  in  certain  lands  and  hereditaments  tion  ofthe^pro- 
contineent  on  the  death  of  one  John  Burridge  Chalwich,  ^ecdsofacou- 

°  o  >    tuigent  rever- 

without  leaving  issue  male  who  should  attain  the  age  8ionary  interest 

n  1  T    •!        1  •!!     1         1     1      rk     1    "^  *"  esti\te 

of  twenty-one  years,  by  a  codicil  to  her  will,  dated  the  2nd  directed  to  he 
of  March,  1792,  devised  this  reversion,  and  directed  that  rndupVn^;^ 
the  same  should  be  held  in  trust  for  and  be  conveyed  to  Wpcning  of 

,  ...       the  contmgen- 

Charles  Kitson  and  William  Kitson,  and  their  heirs,  in  cy,  bequeathed 
trust,  (after  limitations  which  did  not  take  effect),  imme-  ary  interest  by 
diately  after  the  falling  in  of  such  reversion,  to  sell  and  ^'tro^^who  sold 
dispose  of  the  said  lands  and  hereditaments,  and  to  divide  *^«  f^*'  ^^^f® 

1  /•         t  n  M  1         1  lit***®  happening 

the  rents  and  profits  thereof  until  such  sale,  and  also  the  of  the  contin- 
purchase-money  arising  from  the  sale,  into  five  shares,  and  f^ecutor  wm 
pay  and  divide  one-fifth  part  thereof  to  Mrs.  Admonition  *  ^^  ^  ^^® 

'^   "^  '■  assignment,  to 

Strode  and  her  two  daughters;  one  other  fifth  part  to  obviate  all 
Thomas  Lear,  in  trust  for  Sarah  Lear;  one  other  fifth  part  the  existence 
thereof  to  Mary  Ann  Lear;  one  other  fifth  part  thereof  to  certu,>,fu^^^^ 
Grace  Lear:  and  the  remaining  fifth  part  to  Thomas  Lear.  *p^  thepur- 

,  *  ^         ^         chase-money 

Sarah  and  Mary  Ann  Lear  died ;  and  under  their  wills  was  thereby 
Thomas  Lear  became  beneficially  entitled  to  their  two  ^M^tThim? 
fifth  parts  of  the  money  to  arise  from  the  sale  directed  by  ^j^^^tie  le^' 
the  above-mentioned  codicil.  f^^^  ^y  tJ»e 

Tiurchaser*^-^ 

Thomas  Lear,  by  his  will,  dated  the  23rd  of  December,  iieid,  that  the 
1818,  gave  and  devised  to  the  plaintiff  and  four  other  trus-  cia^onthe  "° 
tees,  whom  he  also  appointed  his  executors,  and  to  the  sur-  purchaser  to  be 

'  ^*  ^  ^  remibursed  the 

vivors  and  survivor  of  them,  his,  her,  or  their  heirs,  execu-  legacy  duty, 

which   after  the 

tors,  administrators,  or  assigns,  all  and  every  the  sum  or  happening  of 
sums  of  money  which  he  would  be  entitled  to  receive  by  vir-  h^^was^com"^^' 
tue  of  the  wills  of  the  said  Grace  Chalwich,  Mary  Ann  Lear,  f"^<^  ^v^y 

'  •'  '    on  the  full  va- 

and  Sarah  Lear,  and  which  were  to  accrue  from  the  sale  of  lue  of  the  share. 
the  lands  devised  to  Charles  Kitson  and  William  Kitson  as 
aforesaid,  upon  trust,  with  all  convenient  speed,  after  his 

BE  2 
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1849.  decease,  to  sell  the  same  for  the  purpose  of  paying  his 
debts  and  the  debts  of  his  brother  William  Chalwich  Lear 
in  the  manner  therein  mentioned ;  and  in  case  any  overplus 
money  should  remain  in  the  hands  of  the  said  trustees,  or 
the  survivors  or  survivor  of  them,  after  such  payment,  or 
if  any  of  the  trust  lands  and  hereditaments  should  remain 
unsold,  the  trustees  were  to  be  possessed  of  the  overplus 
money,  (which  was  to  be  considered  as  land  and  laid  out 
in  Government  security  accordingly,)  and  of  the  lands  and 
hereditaments  remaining  unsold,  to  the  use  of  his  nephew 
William  Thomas  Lear,  his  heirs  and  assigns. 

Thomas  Lear  died  on  the  6th  of  September,  1821,  and 
his  will  was  proved  by  the  plaintiff,  Grace  Lear,  and  Dolly 
Lear,  three  of  the  executors  and  executrixes. 

By  an  agreement,  dated  the  5th  of  August,  1 828,  and 
made  between  William  Thomas  Lear,  (by  the  plaintiff 
George  Farwell,  his  attorney,)  of  the  one  part,  and  Wil- 
liam Lamb  Hockin,  gentleman,  of  the  other  part;  after 
reciting  that  the  said  William  Thomas  Lear,  (expectant 
on  the  decease  of  John  Burridge  Chalwich,  in  the  event 
of  the  said  John  Burridge  Chalwich  departing  this  life 
without  having  any  son  lawfully  begotten,  who  should 
live  to  attain  his  age  of  twenty-one  years,)  was  entitled 
to  three  fifths  of  the  money  to  arise  from  the  sale  of  the 
manor  and  Barton  of  Bagonizeal,  Kingwell,  and  Pepper 
Chuck's  Lime  Kiln,  and  Cottage  Havry  Parks,  Hamlyn's 
Combe  Lower  Meadow,  and  the  Lord's  Wood,  then  in 
the  possession  of  the  said  John  Burridge  Chalwich,  his 
tenant  or  tenants :  It  was  agreed,  that  William  Thomas 
Lear  should  deduce  a  good  marketable  title  to  the  monies 
that  might  arise  from  such  sale  as  aforesaid,  and  deliver 
an  abstract  of  his  title  thereto;  and  that  his  executors, 
administrators,  or  assigns  should,  on  the  said  5th  day  of 
August,  execute,  by  good  and  sufficient  conveyances,  unto 
the  said  William  Lamb  Hockin,  his  executors,  administra- 
tors, or  assigns,  of  all  his  reversionary  right  and  interest 
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of,  in,  and  to  the  said  three  fifth  parts  of  the  money  to  1849. 
arise  from  such  sale  of  such  hereditaments  and  premises; 
and  on  the  execution  of  such  conveyance,  William  Lamb 
Hockin  agreed  to  pay  unto  Thomas  Lear  the  purchase- 
money  of  68501  And  it  was  agreed  that,  in  explanation 
of  that  contract,  in  case  any  dispute  should  arise  thereon, 
the  same  should  be  settled  by  reference  to  certain  conditions 
of  sale,  bearing  date  the  14th  day  of  July  then  last. 

The  particulars  or  conditions  of  sale  referred  to  in  the 
memorandum  of  agreement  contained  the  following  state- 
ment: "It  must  be  understood  that  the  interest  now  of- 
fered for  sale  is  to  be  sold  subject  to  every  incumbrance 
that  can  or  may  by  any  possibility  affect  it,  either  in  law 
or  equity,  and  to  a  proportion  of  the  expenses  of  the  sale 
and  making  out  the  title." 

In  pursuance  of  the  above  agreement,  an  assignment 
was  executed,  dated  the  5th  day  of  November,  1828, 
between  William  Thomas  Lear,  of  the  first  part;  the 
plaintiff,  Grace  Lear  and  Dolly  Lear,  as  executor  and  ex- 
ecutrixes of  Thomas  Lear,  of  the  second  part;  the  plain- 
tiff (in  his  character  of  administrator  with  the  will  an- 
nexed of  Sarah  Lear  deceased),  of  the  third  part;  the  plain- 
tiff (in  his  character  of  administrator  with  the  will  or  tes- 
tamentary schedule  annexed  of  Mary  Ann  Lear  deceased), 
of  the  fourth  part;  and  Sir  John  Henry  Scale,  of  the  fifth 
part;  and  thereby,  after  reciting  to  the  effect  hereinbefore 
stated,  and  further  reciting  that  William  Thomas  Lear, 
with  the  consent  of  the  plaintiff,  Grace  Lear,  and  Dolly 
Lear,  had  contracted  with  Sir  John  Henry  Scale  for  the 
sale  to  him  of  the  said  three-fifth  parts  of  the  money  to 
arise  from  such  sale  as  aforesaid,  at  or  for  the  price  or 
sum  of  6850Z. ;  and  that,  for  the  securing  the  said  Sir  John 
Henry  Scale,  and  to  avoid  the  necessity  of  his  inquiring 
whether  all  the  debts,  funeral  and  testamentary  expenses, 
and  legacies  of  Sarah  Lear,  Mary  Ann  Lear,  Thomas  Lear, 
and  William  Chalwich  Lear,  had  been  paid  off,  it  had  been 
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I84i>.  agreed  that  the  said  sum  of  685()t  should  be  paid  to 
tlie  said  several  representatives  of  Sarah  Lear,  Mary  Ann 
Lear,  and  Thomas  Lear,  in  the  following  proportions,  viz. 
one-third  part  thereof  to  each  set  of  representatives,  to  be 
applied  by  them  respectively  in  a  due  course  of  adminis- 
tration :  It  was  witnessed,  that  in  pursuance  of  the  said  re- 
cited agreement,  and  in  consideration  of  68o0i  paid  by  Sir 
John  Henry  Seale,  with  the  consent  and  by  the  direction 
of  William  Tliomas  Lear,  in  the  manner  thereinafter  men- 
tioned, viz.  one-third  part  to  the  said  George  Farwell,  Grace 
Lear,  and  Dolly  Lear,  as  the  surviving  executor  and  execu- 
trixes of  the  said  Tliomas  Lear;  one  other  third  part  there- 
i>f  to  the  said  George  Farwell,  as  the  administrator  with  the 
will  annexed  of  the  said  Sarah  Lear;  and  the  remaining 
third  part  to  the  said  George  Farwell,  as  the  administrator 
with  the  will  annexed  of  the  said  Mary  Ann  I^ear;  they, 
the  said  George  Farwell,  Grace  Lear,  and  Dolly  Lear,  as 
such  personal  representatives  as  aforesaid,  and  each  of 
them  as  to  his  and  their  rights  and  interests  therein  as 
such  representatives,  assured,  and  William  Thomas  Lear 
thereby  also  a^i^ured,  unto  Sir  John  Henry  Seale,  his  exe- 
cutors, administrators,  and  assigns,  all  the  three  fifth  parts 
of  the  purchase-money  to  arise  from  the  sale  of  the  said 
remainder  or  reversion  expectant  on  the  decease  of  the 
said  John  Burridge  Chalwich,  and  the  determination  of 
the  estate  tail  limited  to  his  first  and  other  sons  as  therein 
expressed. 

John  Burridge  Chalwich  died  in  May,  1835,  without 
ever  having  had  any  lawful  issue;  and  William  Kitson, 
who  was  then  the  sole  surviving  trustee  under  the  will 
and  codicils  of  Grace  Chalwich,  in  1^(>,  put  up  for  sale 
the  above-mentioned  herediiaments,  which,  with  a  trifling 
exception,  were  sold  to  Sir  John  Henry  Seale  for  18^5 11/. 
Out  of  the  purchase-money.  Sir  John  Henry  Seale,  as 
the  equitable  owner  of  three-fifths  of  the  beneficial  interest, 
retained  9Woi  l^s.  HK/.,  being  the  amount  of  the  three 
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fifth  parts  (after  pajonent  of  a  mortgage  debt  and  the  ex-         1849. 
penses  of  the  sale). 

The  plaintiff  was  not  a  party  to  the  conveyance  to  Sir 
John  Henry  Scale,  nor  was  he  consulted  respecting  the 
arrangement  as  to  the  mode  of  settlement  between  William 
Kitson  and  Sir  John  Henry  Scale,  such  arrangement  hav- 
ing taken  place  without  his  knowledge  or  concurrence. 

In  the  month  of  March,  1846,  the  plaintiff,  as  executor 
of  Thomas  Lear,  was  called  upon  by  the  Commissioners  of 
Legacy  Duties,  and  he  was  in  August,  1846,  compelled,  to 
pay  to  them  3851  Is.  8d.  for  legacy  duty  upon  the  9405t 
145.  lOc?.,  with  interest  from  the  time  of  the  decease  of 
John  Burridge  Chalwich  down  to  the  month  of  May,  1846, 
being  a  period  of  eleven  yeara 

William  Thomas  Lear  died  in  February,  1839,  intestate, 
and  left  no  assets  whatever;  and  no  person  had  taken  or 
would  take  out  letters  of  administration  to  his  estate  or 
effects. 

The  plaintiff,  by  the  present  suit,  sought  to  obtain  from 
the  assets  of  Sir  John  Henry  Scale,  who  had  died,  repay- 
ment of  the  amount  paid  by  the  plaintiff  in  respect  of  legacy. 
The  bill  stated  the  aforesaid  facts ;  and  also  stated  that  the 
plaintiff  and  Grace  Lear  and  Dolly  Lear  had  joined  in  the 
assignment  in  the  characters  of  executor  and  executrixes 
merely,  at  the  request  of  Sir  John  Henry  Scale,  for  the 
purpose  of  curing  any  objection  which  might  be  made  in 
respect  of  any  debts  which  might  be  payable  under  the 
will  of  Thomas  Lear,  and  in  consequence  of  a  stipulation 
which  Sir  John  Henry  Scale  had  made  upon  the  occasion 
of  his  purchase  of  the  three- fifths. 

Mr.  Russell  and  Mr.  Whitbread  for  the  plaintiff. — The 
deed  of  assignment  by  itself,  or  at  all  events  taken  to- 
gether with  the  agreement  for  purchase,  constituted  a 
contract  on  the  part  of  the  purchaser  to  purchase,  sub- 
ject to  the  legacy  duty.     It  was  evident  to  the  purchaser 
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1849.  that  the  duty  had  not  been  paid,  and  would  become  pay- 
able on  the  happening  of  the  contingency  on  which  the 
devise  in  favour  of  Thomas  Lear  and  his  sisters  was  to 
take  effect  The  purchaser  knew  that  the  whole  purchase- 
money  was  paid  to  the  legatee;  and  therefore  that  no 
amount  had  been  reserved  for  the  payment  of  the  duty  by 
the  executor.  Moreover,  the  legacy  duty  is  a  charge  upon 
the  l^acy.  If  the  legacy,  instead  of  being  sold,  had  been 
paid  to  the  legatee,  the  executor  could  have  recovered 
from  him  the  amount  of  the  duty,  and  the  purchaser  is  in 
the  same  situation :  Jennings  v.  Bond  (a). 

Mr.  Bacon  and  Mr.  Nevinson^  for  the  defendanta — ^There 
was  no  contract  on  the  part  of  the  purchaser  to  pay  the 
duty;  the  concurrence  of  the  executor  was  an  assent  to  the 
bequest  on  which  the  purchaser  was  entitled  to  rely.  Be- 
fore giving  such  assent,  the  executor  must  have  been  pre- 
sumed to  have  been  satisfied  as  to  the  legacy  duty.  The 
assent  passed  the  entire  l^acy  to  the  purchaser;  and  the 
executor  became  alone  liable  to  the  Crown:  36  6ea  3,  c. 
52,  s.  6;  Hales  v.  Freeman  (6). 

The  Vicb-Chancbllor: — 

How  it  would  be  correct  to  decide  this  case  upon  the 
assumption  of  holding  the  defendants  bound  or  affected 
by  the  words  in  the  conditions  of  sale,  to  which  reference 
has  been  made,  it  is  unnecessary  to  say,  for  I  am  of  opin- 
ion that  I  cannot  treat  the  defendants  as  bound  or  affect- 
ed by  those  words,  there  being  a  deed  of  assignment  exe- 
cuted on  the  completion  of  the  purchase  as  long  ago  as 
the  year  1828.  Looking  at  the  deed  of  assignment  and 
the  other  circumstances,  can  I  say  that  the  possible  liabi- 
lity to  this  l^acy  duty  was  in  contemplation  of  any  person 
when  the  contract  was  made  or  the  sale  completed?     It 

(a)  2  J.  &  L.  720. 
(6)  1  Brod.  &  Bing.  391 ;  see  Stotc  r.  Davenport,  5  R  &  Ad.  3^6. 
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seems  to  be  agreed,  and  I  certainly  am  of  opinion,  that  I  1849. 
cannot.  The  probability  is,  that  no  one  thought  of  it;  so 
that  the  plaintiff  allowed  the  money  to  pass  through  his 
hands  without  taking  any  precaution  in  respect  of  such  a 
liability,  and  Sir  John  Seale  purchased  without  any  notion 
of  such  a  liability. 

It  is  not  disputed,  that,  as  long  ago  as  1828,  the  interest 
of  William  Thomas  Lear  was  sold  for  a  valuable  consider- 
ation, and  the  money  treated  as  being  received  by  the 
plaintiff  himself  as  to  two  of  the  shares,  and  by  him  and 
his  co-executrixes  as  to  the  other.  It  was  part  of  the  con- 
tract that  the  money  should  be  considered  as  having  been 
so  received.  And  in  substance  it  must  be  so  considered 
now.  This  suit  was  instituted  more  than  nineteen  years 
after  the  completion  of  the  contract,  and  more  than  six 
years  after  the  reversion  had  fallen  into  possession  and  Sir 
John  Henry  Seale  had  died.  In  such  circumstances  can  I 
treat  the  plaintiff  as  having  a  better  equity  than  Sir  John 
Henry  Seale?  I  think  not  This  bill  must  be  dismissed, 
but  without  costs. 
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1849. 


March  12^A. 

A  testator  de- 
viled estates, 
on  trust,  to 
pay  the  rents 
to  a  tenant  for 
life;  and  after 
her  death,  on 
trust,  to  accu- 
mulate the  same 
for  twenty-one 
yean  from  the 
death  of  ^e 
tenant  for  life, 
and,  at  the  end 
of  that  period, 
to  divide  the 
accumulations 
among  defined 
classes  of  ob- 
weU,and  with 
limitations  in 
remainder  after 
the  expiratioQ 
of  the  twenty- 
one  yean,  hut 
no  residuary 
deTise>-//cM, 
that  the  time  of 
distribution  was 
not  accelerated 
by  the  opera- 
tion of  the 
Thelusson  Act; 
but  that  the 
rents  accruing 
between  the  vcA 
of  the  legal  pe- 
riod for  accu- 
mulation and 
the  tune  of  dis- 
tribution be- 
longed to  the 
heir  at  law  of 
the  testator. 


Nbttleton  V,  Stephenson. 

Thomas  NETTLETON,  by  his  wHl,  dated  the  4th  of 
May,  1824,  devised  all  his  real  estates  in  the  county  of 
York,  upon  trust,  for  Hannah  Hallas  for  her  life,  and  im- 
mediately upon  her  decease,  upon  trust,  to  let  the  whole 
of  the  said  estates  for  the  most  rent  which  could  reason- 
ably be  obtained,  for  twenty-one  years;  and  upon  the  re- 
ceipt of  the  rents,  to  place  the  same  out  yearly  upon 
Government  or  real  seciirities,  and  to  receive  the  interest, 
and  again  place  the  same  out  at  interest  during  the  whole 
of  the  said  term  of  twenty-one  years;  and  upon  further 
trust,  at  the  expiration  of  the  said  term,  to  call  in  the 
whole  of  the  said  twenty-one  years  rent,  and  the  interest 
and  accumulations  of  interest  thereon;  and  after  deduct- 
ing and  reimbursing  unto  themselves  all  reasonable  and 
necessary  expenses  attending  the  execution  of  the  trusts, 
to  divide  the  same  equally  amongst  all  and  every  the  chil- 
dren, as  well  sons  as  daughters,  of  the  testator  s  nephew 
John  Nettleton,  (except  his  two  sons,  Thomas  and  William, 
who  were  provided  for),  the  sons  and  daughters  of  his 
nephew  Joseph  Nettleton,  the  sons  and  daughters  of  his 
nephew  Francis  Nettleton,  and  the  sons  and  daughters  of 
his  niece  Mary  Terry,  and  John  Nettleton  the  son  of  the 
testator  s  late  nephew  Thomas  Nettleton,  if  he  should  be 
then  living,  and,  if  not,  the  testator  gave  his  share  to  be 
divided  into  four  equal  parts,  and  paid  unto  and  amongst 
the  children  of  the  said  testator's  said  nephews  and  niece 
in  manner  aforesaid,  or  such  of  them  as  should  be  living 
at  that  time.  And  after  the  expiration  of  the  said  term 
of  twenty-one  years,  the  testator  devised  his  said  estates 
to  Joseph  Nettleton  (son  of  his  nephew  Francis  Nettleton) 
and  his  assigns,  for  life,  with  remainder  to  the  use  i>f  his 
first  and  other  sous  in  tail  male,  with  divers  remainders 
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The  testator  died  in  July,  1824,  and  Hannah  Hallas  in        1849. 
February,  1837.  NwrLnoir 

The  present  suit  was  instituted  by  the  heir  at  law,  in-  g,p„^j^gj,j 
sistiug  that,  under  the  Thelusson  Act,  the  trusts  for  accu- 
mulation were  inoperative,  for  the  excess  of  the  period 
of  twenty-one  years  reckoned  from  the  death  of  Hannah 
Hallas  above  the  like  period  reckoned  from  the  testator's 
death;  and  that  the  intermediate  rents,  being  undisposed 
of,  belonged  to  the  plaintiff,  there  being  no  residuary 
devise. 

Mr.  Russell  and  Mr.  Chapman  Barber,  for  the  plaintiff, 
cited  Attorney  Oenerai  v.  Poulden  (a). 

Mr.  C.  P.  Cooper,  Mr.  MaiinSy  Mr.  Olasse,  Mr.  T,  C 
bright,  and  Mr.  Nalder,  for  various  defendants  claiming 
^der  the  trust  for  accumulation,  contended,  that  the  on- 
ly object  which  the  testator  had  in  the  postponement  of 
^ke  distribution  of  the  fund  beyond  the  period  of  twenty- 
ooe  years  from  the  testator's  death,  to  which  the  Thelusson 
-^ct  restricted  trusts  for  accumulation,  was  the  benefit  of 
*he  cestuis  que  trustent.  As  the  Act  precluded  their  re- 
ceiving any  benefit  from  the  postponement  beyond  that 
P^od,  they  must,  under  the  general  intention  of  the  will, 

^  entitled,  as  soon  as  the  lawful  period  of  accumulation 
expired 

Ur.  Bacon  and  Mr.  Elmdey  appear<^d  for  the  trustees, 
fc'  Russell  replied. 

■»^e  Vicb-Chakoellob,  who  in  the  course  of  the  argu- 
^^t  referred  to  Eyre  v.  Marsden  (b)  and  Davidson  v. 

W  3  Hare,  565.  2  Keen.  313;  Macchnald  v.  Bri/ce, 

J")  2  Keen.  564 ;  4  Myl.  &  Cr.      2  Keen.  276. 
^1-    See  also  aA'eUl  v.  Lucas, 
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1849. 
NimiTov 

V. 
STBPHXnOV. 


Dailas  (a),  said  at  its  close,  that  all  the  counsel  had  ap- 
peared to  agree  that  the  trusts  of  the  accumulated  fond 
would  include  all  objects  within  the  descripti<m  of  the 
classes  comprised  in  the  trust,  coming  into  existence  be- 
fore the  expiration  of  the  twenty-one  years  during  which 
the  accumulation  was  directed  to  take  place,  and  such  was 
also  his  Honor's  impression.  With  r^ard  to  the  point  in 
dispute,  his  Honor  said,  he  could  not  accede  to  the  aifo- 
ment  that  the  period  for  distribution  of  the  fund  was  ac- 
celerated by  the  operation  of  the  Act  of  Parliament 

(a)  14  Ves.  676. 


March  I4th. 


On  an  applica- 
tion for  an  in- 
junction to  re- 
itrain  a  Rail- 
way Company 


Wood  v.  The  North  Staffordshire  Railway  Cojipaht. 

Mr.  KENYON  PARKER  and  Mr.  J.  H.  Palmer,  for 
the  plaintiffs,  landowners,  to  whom  the  North  Stafford- 
shire Railway  Ck)mpany  had  given  the  usual  notice  of 
from  takii^  pro-  i^^eir  intention  to  take  lands  belonrinir  to  the  plaintifc 

ceedingt  to  turn-  ^    ^  ^  °     ®  * 

monajuryon-  moved  for  an  injunction  to  restrain  the  Company  from 

puitozy  ciaoaet  proceeding  under  the  compulsory  powers  of  the  Lands 

cuwtel^onio-  Clauses  Consolidation  Act,  1849,  to  have  the  value  of  A« 

lidation  Act,  lands  asscsscd  by  a  jury.     The  ground  on  which  the  ap- 

1845,  the  Court        .        .  J        J      J  O 

thought  that  the  plication  was  made  was,  that  the  Company  had,  by  their 
Lre  been  enti-  couduct,  bound  themselves  to  abide  by  an  award  yfii^ 
ji^ti^iTbuT  ^^  ^^^  ^^^  respecting  the  value  of  the  lands,  but  the 
for  the  circum-    validity  of  which  they  disputed  (a\ 

■tance  that  the  ''  ^         r  \  / 

time  limited  for        ^^ 

the  ezerciM  of  Mr.  Malins  and  Mr.  CrompUm,  for  the  defendants,  re- 
po^r^ia8*on    s^sted  the  motion,  on  the  ground  (among  others)  that  the 

the  point  of  ex- 

piring;  but  that  the  doubt  aa  to  the  validity  of  aiich  pfoeeedingt  after  thatt  period,  slthoo^V^ 
usual  notice  had  l^n  given  of  the  intention  of  the  Company  to  teke  the  land,  was  sufficient  gr^ 
for  declining  to  grant  the  injunction,  on  the  Company  undertaking  not  to  act  on  the  molt  (^JJf 
jury  process  without  the  leave  of  the  Court,  and  brii^g  into  Court  2CHM.  to  answer  the  pbisti^ 
costs  and  chaxges  by  reason  of  the  process,  without  prejudice  to  any  question. 

(a)  See  In  re  Sarth  SUifordshire  Railtcay  Company,  6  Bailw.  Cai  ^' 
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time  limited  for  the  exercise  by  the  Company  of  their  com-  1849. 

pulsory  powers,  would  expire  in  June,  1849. — They  cited  yf^^j^ 

Brocklebank  v.  The  Whitehaven  Junction  Railway   Com-  jj^j^^h  g»i>- 
pany  (a). 


vokdbhxbb 
Railway  Co. 


The  Vice-Chancexlor: — 

Upon  the  mere  legal  question,  I  had  rather  not  give 
any  opinion  without  necessity.  I  think  that  no  such  ne- 
cessity at  present  exists. 

I  do  not  say  whether,  in  my  judgment,  the  award  is  le- 
gally good  or  legally  bad;  or  whether,  if  the  award  is  bad, 
the  Company,  considering  the  dispute  with  respect  to 
some  part  of  the  land  in  question,  can  properly  require  a 
jury  to  ascertain  the  value  of  that  land  only  as  to  which 
there  is  no  dispute. 

However  these  questions  ought  to  be  decided  as  legal 
questions,  I  have  to  consider  what  took  place  before  the 
arbitrator  and  the  umpire;  and  were  I  under  the  necessity 
at  the  present  moment  of  deciding  to  which  set  of  repre- 
sentations of  what  is  alleged  to  have  taken  place,  faith 
ought  to  be  given,  I  have  no  hesitation  in  saying  that, 
for  the  present  purpose,  I  should  answer  that  question  in 
favour  of  the  plaintiff. 

I  am  not  therefore  prepared  to  say,  that  the  legal  rights 
of  the  parties  would  decide  the  case;  and  considering  the 
expense  as  well  as  the  consequences  to  the  parties  in  other 
respects  of  proceedings  before  a  jury,  my  opinion,  subject 
to  what  I  am  about  to  say,  is,  that  the  injunction  ought  to 
go,  on  the  plaintiff's  entering  into  proper  undertakings. 

But  my  difficulty,  my  only  difficulty,  is  with  reference 
to  the  near  approach  of  the  time  fixed  for  the  expiration 
of  the  powers  of  the  Company.  There  may  be  questions 
as  to  the  right  to  summon  a  jury  after  this  time,  and  it 
may  be  impossible  to  place  the  Company  in  the  position  in 

(a)  15  Sim.  632. 
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which  they  ought  to  be.     On  this  point  alone  I  wisH    t 
hear  a  reply. 

Mr.  K.  Parker^  in  reply. — It  is  the  Company's  owd 
fault  that  they  have  allowed  the  time  nearly  to  expire; 
and  a  landowner  ought  not  to  be  prejudiced  by  their  ne- 
gligence 

Mr.  MalifMj  for  the  defendants,  offered  to  bring  into 
Court  a  sufficient  sum  to  answer  the  expenses  of  the  jury 


The  Vicb-Cha9ckllob  : — 

As  far  as  I  can  with  propriety  at  this  stage  of  the  cause 
form  any  opinion  as  to  its  merits,  my  opinion  is,  I  repeat, 
in  favour  of  the  plaintiffs.  This,  however,  is  not  the  stage 
of  the  proceedings  at  which  the  merits  can  be  detennined. 
The  proximity  of  the  time  for  the  expiration  of  the  Com- 
pany's powers  is,  I  repeat,  the  only  reason  which  induces 
me  to  refrain  from  interfering  by  injunction.  On  the 
Company  bringing  into  Court  a  sum  of  money  sofficieDt 
to  answer  the  costs,  charges,  and  expenses  which  the 
plaintiffs  may  incur  by  reason  of  the  jury  process,  and 
undertaking  not  to  act  upon  tlie  proceedings  before  the 
sheriff  without  the  leave  of  the  Court,  I  refuse  the  mo- 
tion. 


It  was  arranged  that  2001.  should  be  brought  into  Ooi^ 
without  prejudice  to  any  question ;  and  with  liberty  for  all 
parties  to  apply  to  the  Court  as  they  should  be  advised. 


T 
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1849. 


Re  TOMLINSON.  March  19<A, 

HIS  was  the  petition  of  the  mother  of  an  infant  under  if;  independ- 
the  age  of  seven  years,  who  was  then  in  her  custody,  pray-  ©f  2^3  VicJ 
ing  that  she  might  be  at  liberty  to  retain  such  custody,  c-^^*  ^J»e  Court 
She  presented  the  petition  by  her  next  friend,  and  was  juri«dictioii  up- 
living  separate  from  her  husband,  the  father  of  the  in-  of  a  mother 
fant,  who  had  applied  to  Mr.  Justice  Patteson  for  a  habeas  to^of  her^n!^ 
corpus  to  have  the  infant  delivered  up.    He  had  also  insti-  ^*  ^^^^  ^^^ 

'  ^     ^  ^       ^  *■  ^       ^  the  continuanoe 

tuted  a  suit  in  the  Ecclesiastical  Court  for  restitution  of  of  such  custody, 
conjugal  rights.    The  petition  was  intituled  in  the  Matter  alt]iongh*the' 
of  the  Infant  and  of  the  Act  2  &  3  Vict  c.  54.  Sutd"Siih^' 

matter  of  that 

Mr.  Russell  and  Mr.  J,  F.  Prior  supported  the  petition.  in*^mtter* 

of  the  in6mt 
Where  the 

Mr.  Swanston  and  Mr.  Sleeve,  on  behalf  of  the  father,  mother  of  an 
opposed  it,  among  other  grounds,  on  that  of  the  petition  be-  seven  years  of 
ing  wrongly  intituled  in  the  Matter  of  the  Act  2  &  3  Vict  j^CsSLS'^of 
c.  54,  which  they  insisted  did  not  apply  to  a  case  where  >*»  >•  ^^^^ 

•        -I  1        /t  •  1  separate  firom 

an  infant  was  in  the  custody  of  its  mother.  the  &ther,  and 

has  a  good  de- 
fence to  a  suit 

The  case  stood  over  for  further  evidence  to  be  adduced,  by  him  for  re- 

,    /.        ,,  -  A    •    •        ii  i  'i*  /•  stitution  of con- 

and  for  the  purpose  oi  ascertaining  the  exact  position  of  jugai  rights, 
the  suit  in  the  Ecclesiastical  Court.  S^keToX 

continuing  to 

On  these  days  Dr.  Addams  and  Dr.  Tr avers  Twiss  ap-  ^st^yoTthe** 

peared  for  the  respective  parties,  and  argued  the  question  infen^»uch  a 

of  the  validity  of  the  mother's  defence  to  the  suit  in  the  not  within  the 

Ecclesiastical  Court  ^thin  the*«iui- 

ty  of  the  2  ft 

Further  affidavits  were  also  read.  ^    h^oth 

The  Vice-Chancellor  : — 

If,  independently  of  the  Act  of  2  &  3  Vict  c.  54,  the 
Court  could  exercise  jurisdiction  in  the  matter   of  this 
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1649l  petition,  I  think  that  it  may  do  so  notwithstanding  that 
^^  ^  the  petition  is  intituled  in  the  matter  of  the  Act  as  well 
ToMunos.     us  in  the  matter  of  the  infant 

Assomingy  however,  that  the  petition  is  presented  under 
the  Act,  I  am  of  ojnnion,  that  although  the  child  was  at 
the  time  of  the  presentation  of  the  petition  and  is  still  in 
the  custody  of  its  mother,  the  Court  has  within  the  equity 
of  the  Act  jurisdiction  to  interfere. 

When  I  use  the  expressi(m  "  equity  of  the  Act,"  I  dall 
of  course  not  be  understood  as  meaning,  that  one  interpre- 
tation is  to  be  giyen  to  a  statute  in  a  Court  of  law  and  an- 
other in  a  Court  of  equity.  I  use  the  expression  in  the 
sense  in  which  it  is  used  as  well  by  common  lawyers  as 
by  equity  lawyera 

It  is  probably  true  that  the  statute  of  1839  has  enabled 
or  rendered  justifiable  the  interposition  of  the  Court  of 
Chancery  in  some  circumstances  in  which  the  Court  could 
not  or  would  not  have  acted  independently  of  the  statute, 
and  with  reference  to  some  considerations,  to  which,  hut 
for  the  statute,  it  could  not  or  would  not  have  looked  (a). 

This  petition  presented  by  the  infant's  mother  is  one 
under  which  she  is  entitled  to  claim  for  him  or  for  herself 
or  for  both  such  protection  or  benefit,  if  any,  as  the  statute 
provides  in  such  a  case:  and  the  child  being  not  a  fort- 
night more  than  two  years  old,  the  mother  at  the  time  of 
his  birth  having  been  living  in  a  state  of  separation  from 
his  father,  that  separation  having  ever  since  continued  and 
still  continuing,  the  child  being  I  think  clearly  proved  to  be 
a  weakly  child,  requiring  particular  care,  the  mother's  kind- 
ness and  attention  to  him  and  his  present  state  of  comfort 
and  security  being  unquestioned — as  is  her  chastity;  the 
proceedings  also  in  the  Ecclesiastical  Court  and  those  before 
Mr.  Justice  PaMeson  having  b^un  before  the  petition  was 
presented,  and  being  in  the  state  in  which  at  present  they 
are,  I  should  have  thought  it  right  now  to  make  an  oricr 

(a)  See  Be  Fifnn,  2  De  G.  &  S.  4«7. 
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relating  to  the  custody  of  the  infant  without  directing  the        1849. 
petition  again  to  stand  over,  had  there  appeared  to  me  to        j^  ^^ 
be  a  probability  of  the  mother's  success  in  the  ecclesias-     Tomldwoh. 
tical  suit,  that  is  to  say,  in  establishing  that  she  is  justi- 
fied in  living  apart  from  her  husband.     But,  judging  as 
well  as  I  can  upon  such  a  matter,  I  am  of  opinion,  that  it 
does  not  appear  to  be  reasonably  probable  that  she  will  so 
succeed.     [His  Honor,  after  stating  the  grounds  on  which 
he  had  come  to  this  conclusion,  continued — ] 

The  petitioner  however  contends,  that,  according  to  the 
truth  of  the  case,  as  capable  of  being  laid  before  the  Eccle- 
siastical Court  and  as  proveable,  she  is  justified  in  living 
apart  from  her  husband;  that  his  suit  therefore,  at  least 
when  defended,  as  she  says  that  she  can  defend  it,  will 
fail;  and  that,  whether  it  shall  or  ought  to  succeed  or 
shall  or  ought  to  fail,  she  is,  according  to  the  real  facts 
and  merits,  entitled  to  some  such  order  as  her  petition 
asks.  Now,  whether  she  is  right  or  wrong  in  this  con- 
tention, or  any  part  of  it,  must,  I  suppose,  depend  on  evi- 
dence. But  in  that  view  of  the  matter  she  wishes,  and 
perhaps  reasonably,  to  add  to  the  present  evidence,  that 
is,  to  file  affidavits  in  reply  to  those  fileS  on  the  part  of 
the  respondent,  which  certainly  she  has  not  yet  had  a  suffi- 
cient opportunity  of  doing, — and  his  case  was  heard  on  the 
materials  now  before  the  Court  under  an  express  reserva- 
tion of  her  right  to  adduce  evidence  in  reply,  if  she  should, 
as  she  does,  wish  to  do  so. 

This  being  so,  I  abstain  from  saying  more  as  to  the 
weight  or  effect  of  the  evidence  in  its  present  state,  so  far 
as  it  relates  to  disputed  facts,  beyond  this  remark,  that  it 
is  my  impression,  that  if  the  petitioner  has  further  evi- 
dence of  a  material  kind  adducible,  her  counsel  have  taken 
the  most  advisable  course  for  her  in  electing  to  avail  them- 
selves of  the  opportunity  of  doing  so. 

The  infant  being  I  think  upon  the  undisputed  facts  a 
weakly  child,  at  present  under  good  care  and  in  a  state 

VOL.  ni.  c  c  D.  G.  s. 
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uf  coBiort  aad  auaiUi.  what  I  do  now  is  to  direct  the 
ctfoiiimiiftce  of  iht  vnderuJdng  mlraidj  pr&k  until  the 
Sftrd  of  A jiril  or  farther  order,  vith  liberty  to  apply,  &n<] 
vixlKiiax  pnjndioe  to  anj  qne^ioii,  and  to  order  the  peti* 
tioa  to  scand  for  finther  heazing  on  tlie  20th. 

I  mar  add  tliat  I  liare  ocHiadered  ehher  tlie  &ther  or 
the  mother  or  her  next  friend  1  think  it  of  no  importance 
which  as'  appealing  in  sobstanoe  and  effect  for  the  in&nt 
on  the  petition. 


Afnl  iTcL  On  thb  dar  the  oonnsel  for  the  petitioner  and  reqwnd- 
ent  said,  that  a  reconciliation  had  taken  pbce,  and  diat 
an  arrangement  had  been  come  to  for  dismissing  the  peti- 
tion without  costs:  and  that  the  proceedings  before  Xr.  Jus- 
tice Pattemm  were  to  be  dischaiged,  and  the  suit  in  tbe 
Ecclesiastical  Cooit  dismissed. 


Ml 

and  kk  nrait-  mittec  of  a  lunatic  defendant  might  be  substituted  for  thit 


baMttp        ^fAR  PITMAX  mored,  that  the  name  of  a  new  com- 


tee  vov  Hf. 

fcndantft.  the      of  the  formtf  comminee  (who  was  also  a  defendant  to  tlie 
fr^^T^j^   suit;,  without  anj  supplemental  bilL    There  had  not  jet 


to  Bake  an  of^    been  anv  decree  in  the  cause.     He  cited  Shelfoid  on  I^ 

dfCT,  on  in<)4ioii, 

aoUthntiiur  a     nacT,  p.  564,  2nd  edit,  and  Lyon  t.  Mercer  (a). 


oommiuee 


The  Vice-Chx5ckllor  said,  that  he  was  not  awire  of 
this  having  been  done  before  decree  It  anj  jneoedeiit 
could  be  produced  of  such  an  order  he  would  follow  it 

None  having  been  found.  Us  Honor  declined  making 
the  order  sought 

(a)ia&S.35e. 
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Bankibr  V.  Poole.  ^^''"^  ^^• 

X  HIS  was  a  motion  for  leave  to  serve  a  subpoena  to  ap-  Order  for  sub- 
pear  and  answer  upon  Mr.  M0II07,  a  solicitor,  as  the  agent  Jo*  appeaTMd* 
of  the  defendants,  who  were  out  of  the  jurisdiction  of  the  f»«^er  on  al- 

"  leged  agent  and 

Court.  ^  receiver  of  de- 

The  defendants  were  mortgagees  in  possession  of  lease-  were  mor^^  • 
hold  property,  and  the  bill  was  filed  on  February  28,  1849,  »^^^  ^"^ 
by  the  executors  of  the  mortgagor,  for  redemption. 

The  affidavit  of  the  clerk  to  the  plaintiiffs'  solicitor  in 
support  of  the  motion  stated,  that  Mr.  MoUoy  had,  since 
1841,  acted,  and  was  still  acting,  as  receiver  of  the  rents 
of  the  mortgaged  property  for  the  defendants,  and  was 
also  employed  (as  the  deponent  believed)  as  their  solicitor; 
that,  before  the  filing  of  the  bill,  the  deponent  had  frequent- 
ly applied  to  Mr.  MoUoy  for  his  account  as  such  receiver; 
and  that  Mr.  MoUoy  had  written  a  letter,  stating,  that  the 
mortgagees  must  wait  for  the  decision  of  the  Ecclesiastical 
Court  upon  the  probate  of  the  will,  which  was  then  in  the 
course  of  litigation ;  that,  after  probate  was  granted,  Mr 
MoUoy  sent  two  accounts  to  the  plaintiffs'  soUcitor,  for 
the  years  1847  and  1848;  one  of  such  accounts  being  in- 
titled  "  The  account  of  Charles  MoUoy  the  receiver,  with 
J.  T.  Poole  and  D.  C.  Poole,  Esqs.,  mortgagees  of  the  late 
Mr.  and  Mrs.  Keating,  Cr. ;"  that  the  defendants  had  been 
residing  for  some  time  past  at  different  places  on  the  con- 
tinent; and  that  Mr.  MoUoy  had,  (as  the  deponent  was  in- 
formed by  Mr.  MoUoy 's  managing  clerk,)  during  the  last  va- 
cation, gone  to  the  continent,  and  would  see  the  mortgagees 
on  the  subject  of  rendering  the  more  detaUed  accounts  which 
the  plaintiff's'  solicitor  had  required ;  that,  since  the  filing 
of  the  bUl,  many  appHcations  had  been  made  to  Mr.  Mol- 
loy,  inquiring  if  he  would  accept  service  for  the  defend- 

cc2 
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ants,  or  would  fiimish  their  address,  but  that  he  had  r^ 
turned  no  answer;  and  that  every  exertion  had  been  made, 
without  success,  to  ascertain  the  defendants'  address. 


Mr.  Smythe,  in  support  of  the  motion,  cited  Murray  ?. 
Vipart  (a),  and  Cooper  v.  Wood  (6). 

The  ViCE-CHAifCELLOB  said,  that  having  r^ard  to  reo^t 
cases,  he  thought  he  might  venture  to  make  the  order; 
and  that,  if  it  was  wrong,  the  error  was  on  the  side  of  rea- 
son and  jtistice. 


(a)  1  Ph.  521.  See,  also.  Hurst 
V.  ZTttr**,  1  De  G.  &  a  694 ;  SSeegg 
V.  Simpmm,  8  De  G.  ft  S.  455 ; 
WaUer  ▼.  Darhy,  6  Hare,618;  Hch- 
house  v.  Courtney,  12  Sim.  140; 


Norton  v.  iJijpwaftA,  1  Mac  &  G. 
54;  and  4  &  5  Will.  4»  c.  82,  as.  1 
and  8. 
{h)  6  Beav.  d91. 


March  22nd 
dbWtk. 


Dawson  v.  Brinckmak. 


A  HIS  was  a  suit  by  vendors  to  enforce  the  specific  p^ 
formance  of  a  contract  for  the  purchase  of  a  mansion-how*, 


An  agreement 
was  entered  in- 
to for  the  pur- 
cha«e  of  a  man- 

■ion-hooBe  and  lands,  admeasuring  about  ninety-six  acres,  comprised  in  particulan  with  th«  feIlovi4 
statement: — ^  The  whole  is  freehold,  except  abont  eight  acres,  which  ii  oopyhold  of  the  ntfo'  ' 
C.  (but  undistinguished  except  as  to  not  including  any  of  thie  buildings).^  Upon  the  abitiKt « 
title,  one  of  the  purchaser's  requisitions  was,  that,  as  the  abstract  did  not  shew  any  oonBexkm  ^ 
tween  the  parcels  described  in  the  deeda  abstracted  and  thoae  set  forth  in  the  pruited  partinaliA 
the  vendors  should  establish  the  identity  of  the  lands  sold  with  those  in  the  mbitnct  Afttf  *^ 
negotiation,  but  without  compliance  with  this  requisition,  m  lapplcmentil  agreement  was  flit^ 
into,  by  which  possession  was  giren  up  to  the  purchaser,  he  accepting  the  title  lubject  tothefoo^ 
producing  a  **  declaration  of  identity  of  the  lands  mentioned  in  the  deed  to  those  sold.**  l%e  teo^ 
then  produced  a  declaration,  of  which  the  purchaser's  counsel  aporoTed,  in  proof  of  the  local  idflwV 
of  the  parcels,  but  not  distinguishing  the  freehold  fix>m  the  copyhold  parts.  Subsequently,  ike  pi^ 
chaser  procured  evidence,  shewing  that  it  was  highly  probable  that  the  maniinn  was  hoiH  on  tht  ^^PT 
hold  part  of  the  property,  and  insisted  that  the  vendor  was  bound  to  identify  its  site  with  the  p^ 
tion  which  was  not  copyhold.  The  vendors  declined  to  fiimiah  the  neeeinryerideiioe.  ^P"**]^ 
by  them,  to  compel  specific  performance  of  the  agreement : — Hdi,  that  Uie  purchaser  wis  not  flrti^ 
to  require  such  evidence  of  identity;  and  the  Court  decreed  specific  performance,  with  a  dedu>^ 
to  that  efiect. 
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lands,  and  hereditaments  situate  at  St.  Leonard's,  adjoining         1849. 
Windsor  Park,  in  the  county  of  Berks.  Daw«on 

It  appeared,  that  the  property  had  been  offered  in  two  ^' 

lots  for  sale  by  public  auction  on  the  26th  of  August,  1846, 
but  was  not  then  sold.  On  the  9th  of  September,  1847, 
the  defendant,  Sir  Theodore  Henry  Lavington  Brinckman, 
Bart,  entered  into  an  agreement  in  writing  with  the  agents 
of  the  plaintiffs,  the  vendors,  for  the  purchase  of  the  estate 
mentioned  in  the  printed  particulars,  for  the  sum  of  15,3752. 
including  the  timber,  &c.  By  the  agreement  it  was  stated, 
that  the  purchaser  had  paid  the  sum  of  lOOOt  as  a  deposit; 
and  it  was  stipulated,  that  he  should  pay  the  remainder 
of  the  purchase-money  agreeably  to  the  conditions  of  sale. 
The  particulars  of  the  property  referred  to  in  the  agreement 
stated,  that  Lot  1  consisted  of  a  mansion-house,  pleasure 
grounds,  kitchen  garden,  orchard,  park,  and  pastures,  and 
admeasuring  together  seventy-nine  acres,  thirty  perches, 
and  contained  a  description  of  the  tenure  of  this  lot  as  fol- 
lows : — "  The  whole  is  freehold,  except  about  eight  acres, 
which  is  copyhold  of  the  manor  of  Clewer,  [but  undistin- 
ffuished,  except  as  to  not  including  any  of  the  buUdingsjf 
subject  to  annual  quit  rents  of  3«.  4d."  The  clause  with- 
in brackets  was  not  in  the  original  particulars,  but  was 
inserted  upon  the  treaty  for  the  purchase  by  the  defendant 

Lot  2  was  described  as  situate  at  the  south-east  side  of 
Lot  1,  and  as  consisting  of  17a.  13p. 

By  the  conditions  of  sale  referred  to,  it  was  stipulated 
by  the  3rd  clause,  that  the  purchase  should  be  completed 
by  the  25th  of  December,  1847 ;  but  that,  if  from  any  cause 
whatever  the  purchase  should  not  be  then  completed,  the 
purchaser  should  pay  interest  at  the  rate  of  4t  10a  per 
cent,  until  the  completion  of  the  purchase;  and  by  the 
8th  clause  it  was  provided,  that  the  copyhold  portion  was 
to  be  sold,  subject  to  the  rents,  heriots,  fines,  and  customs 
of  the  manor;  and  that  the  purchaser  was  not  to  require 
evidence  of  the  title  of  the  lord  of  the  manor. 
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1849.  Bj  the  4th  of  the  conditions  it  was  further  stipulated, 

Dawson       *^**  ^  ^^7  mistake  or  error  should  have  been  made  in  the 
^'  description  of  the  property  comprised  in  the  particulars, 

such  mistake  or  error  should  not  annul  the  sale;  but  a 
compensation  should  be  given  or  taken  as  the  case  might 
require,  the  amount  thereof  to  be  settled  by  arbitration 
of  two  indifferent  persons,  or  their  umpire;  but  that  no 
compensation  should  be  made  for  any  deficiency  in  quan- 
tity under  two  acres;  and  that  the  vendors  should  not  be 
required  to  account  for  any  variation  below  the  statement 
of  the  quantities  as  contained  in  the  title  deeds  and  the 
actual  admeasurements  thereof;  but  that  the  quantities 
stated  in  the  particulars  should  be  taken  as  correct  The 
last  condition  contained  the  usual  stipulation  for  the  for- 
feiture of  the  deposit,  and  liberty  to  the  vendors  to  resell, 
in  case  of  default  by  the  purchaser. 

The  abstract  of  the  plaintiffs'  title  was  delivered  in  due 
time  to  the  defendant's  solicitors,  and  was  submitted  to 
counsel  on  his  behalf  The  abstract  was  returned  to  the 
plaintiffs'  solicitors  with  twenty-eight  requisitions;  of 
these,  the  16th  was  as  follows:  ''The  abstract  does  not 
shew  or  attempt  any  connection  between  the  parcels  in 
the  deeds  abstracted  and  those  set  forth  in  the  printed 
particulars  of  sale.  The  vendors  have  therefore  to  estab- 
lish the  identity  of  the  lands  proposed  to  be  sold  with 
those  known  under  the  denomination  mentioned  in  the 
abstract  This  is  especially  important"  On  the  7th  of 
December,  1847,  answers  to  some  of  the  requisitions  were 
sent,  with  a  promise  to  send  an  answer  to  the  16th  requi- 
sition ;  but  such  answer  not  having  been  sent,  the  defend- 
ant's solicitors,  in  referring  to  the  requisitions,  in  January, 
1848,  notified  to  the  plaintiffs'  solicitors,  that  the  16th  re- 
quisition was  important,  and  must  be  strictly  complied 
with.  The  plaintiffs'  solicitors  did  not  attempt  to  satisfy 
the  16th  requisition  until  the  17th  of  March,  1848;  when 
a  statement  was  made,  and  a  tracing  from  the  map  of  the 
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steward  of  the  manor  of  Clewer,  made  in  1711,  was  ftir-         1849. 
Dished,  tending  to  shew  the  probability  that  the  site  of       dawwn 
the  mansion-house  and  buildins^s  was  comprised  in  the     „     ^• 
freehold  title;  a  copy  of  a  map,  made  in  1755,  was  also 
furnished  with  the  same  object 

The  defendant's  solicitors  were  dissatisfied  with  the 
evidence  furnished  in  compliance  with  the  16th  requisi- 
tion. In  consequence  of  the  deterioration  of  the  pro- 
perty from  its  remaining  vacant,  the  solicitors  for  the 
plaintifis  and  defendant  came  to  an  agreement  on  the 
26th  of  April,  1848,  of  which  the  material  parts  are  as 
follows: — "  St.  Leonard's  Estate.  Memorandum  to  be  an- 
nexed to  the  conditions  of  sale.  It  is  agreed  on  behalf  of 
the  vendors  and  purchaser: — 1st  That  immediate  posses- 
sion of  the  within-mentioned  estate  may  be  taken  by  Sir 
Theodore  Brinckman,  Bart,  upon  the  following  under- 
standing. 2nd.  That  the  title  be  accepted,  subject  to  the 
documents  mentioned  in  the  annexed  list  being  furnished, 
and  the  requisitions  therein  being  complied  with,  Messrs. 
Lacy  &  Co.  (the  plaintiffs'  solicitors)  hereby  personally 
undertaking  to  fiirnish  those  documents  and  comply  with 
those  requisitions.  5th.  That  7000?.,  part  of  the  purchase- 
money,  be  allowed  to  remain  on  mortgage  at  44  per  cent, 
for  a  term  of  —  years;  and  that  the  mortgage  and  convey- 
ance be  completed  on  the  6th  of  May  next  6th.  The 
usual  searches  to  be  made  on  both  sides,  and  any  incum- 
brances to  be  disclosed  by  such  searches  to  be  discharged." 
The  list  referred  to  in  the  above  agreement  consisted  of  ah 
enumeration  of  documents  to  be  furnished,  and  requisi- 
tions to  be  complied  with,  sixteen  in  number,  of  which  the 
material  requisitions  were  the  following: — 

"No.  11,  declaration  of  identity  of  lands  mentioned  in 
deeds  to  those  now  sold." 

"  No.  1 6,  declaration  of  identity  before  alluded  to,  should 
shew  that  the  road  across  the  Crown  allotment,  and  through  • 
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1849.        Lord  Ilarcourt's  park,  is  the  same  road  as  existed  in  1776, 
as  mentioned  in  the  Duke  of  Gloucester's  Act" 


Dawson 

V. 

Bkinckman. 


The  defendant  took  possession  immediately  after  the 
above  supplementary  agreement  had  been  come  to,  and  the 
plaintiffs  proceeded  to  procure  the  evidence  remaining  to 
be  produced  under  the  agreement.  They  prepared  drafts  of 
a  declaration  by  Seeker  and  another,  two  old  persons,  iden- 
tifying the  property  comprised  in  the  two  lots,  and  sent  it 
to  the  defendant's  solicitors.  The  draft  was  slightly  al- 
tered, and  approved  by  the  defendant's  counsel,  and  was 
returned  by  the  defendant's  solicitors  to  the  plaintiffs'  so- 
licitors on  the  2nd  of  May,  1 848,  for  engrossment 

The  declaration  was  subsequently  engrossed  by  the 
plaintiffs'  solicitors,  and  made  by  Seeker  and  the  other  de- 
clarant 

The  draft  conveyance  of  the  property  was  delivered  to 
the  plaintiffs'  solicitors  by  the  defendant's  solicitors  on 
the  5th  of  May,  1848,  and  the  same  was  returned  to  them 
approved  on  the  loth  of  May;  but,  in  the  interval,  the  de- 
fendant's solicitors  gave  notice  to  the  plaintiffs'  solicitors 
that  the  balance  of  the  defendant's  purchase-money  was 
ready  and  unproductive,  in  order  to  stop  the  liability  to 
pay  interest  from  that  day. 

On  the  25th  of  May,  Mr.  Charlton,  one  of  the  plainti£&' 
solicitors,  had  an  interview  with  Mr.  Baxter,  one  of  the 
defendant's  solicitors,  in  which  Mr.  Baxter^expressed  a 
suspicion  that  the  mansion  stood  on  copyhold  land,  and 
requested  further  information  on  the  subject;   but   Mr. 
Charlton  objected,  that  the  request  was  too  late.     In  pur- 
suance of  a  suggestion  by  Mr.  Charlton,  the  defendant's  so- 
licitors, on  the  same  day,  wrote  to  the  plaintiffs'  solicitors, 
that  it  appeared  to  them  that  the  documents  furnished 
raised  great  doubts  whether  the  site  of  the  mansion  was 
not  copyhold,  and  desiring  that  the  doubt  might  be  clear- 
ed up. 


Brinckman. 
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The  plaintiffi'  solicitors  immediately  replied,  that  thej        I84a 
considered  the  demand  came  too  late.  Dawmn 

7he  present  steward  of  the  manor  of  Clewer  having  been 
tbeieapcm  applied  to  on  behalf  of  the  defendant,  claimed 
certain  closes  of  land  specified  in  the  old  map  of  1711  as 
hdug  parcel  of  the  manor  of  Clewer;  and  a  surveyor,  em- 
ployed by  the  defendant,  compared  the  plan  of  1 711  with 
time  map  of  the  property  which  accompanied  the  partica- 
lajrs  thereof  upon  the  present  sale,  and  it  thereby  appeared, 
ao-cl  the  defendant  was  advised,  that  the  mansion-house 
tfi.€l  buildings,  or  parts  thereof,  were  comprised  in  the 
doaes  of  land  which  the  present  steward  claimed  as  parcel 
of  the  manor.    The  defendant  thereupon  refused  to  com- 
plete. 

The  vendors  instituted  the  present  suit,  which  now  came 
on  for  hearing. 

Ilr.ifa2f9»  and  Mr.  BorUm  for  the  plaintiffs. — ^The  ori- 

pnal  agreement,  under  which  the  defendant  contracted  to 

purchase,  must  be  ti^en  as  being  superseded  as  to  the 

title  to  be  furnished  by  the  agreement  of  the  26th  of 

April,  184^  which  waived  all  previous  objections  of  any 

Biibstance,   except  as  to  certain   points;   and   of  these 

^e  11th  requisition,  which  provided  for  a  declaration  of 

^^entity  of  the  lands  mentioned  in  the  deeds  with  those 

&0W  sold,  alone  remains  in  question.     The  meaning  of 

^B  clause  must  be  ascertained  by  a  reference  to  the  16th 

^uisition  made  in  1847,  from  which  it  is  evident  that 

^  identity  referred  to  was  an  identity  of  parcels,  and 

Qot  a  deduction  of  title  distinguishing  each  parcel  as  being 

^^^her  fre^old  or  copyhold.     The  statutory  declaration, 

^ch  was  prepared  for  the  purpose  of  proving  this  iden- 

^9  having  been  submitted  by  the  plaintiffs'  solicitors 

^  the  defendant's  solicitors,  and  having  been  altered  by 

*^*8  counsel  and  returned  with  his  express  approval,  must 

^  taken  to  have  been  accepted  as  a  full  compliance  with 


V. 

Bbinckman. 
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1849.  the  requisition  No.  11.  Not  only  was  the  defendant  satis- 
DAW80N  ^®^  with  the  declaration,  but  his  solicitors  prepared  the 
draft  conveyance  of  the  property,  and  submitted  it  to 
the  plaintiffs'  solicitors,  who  approved  of  it  This  having 
been  done  without  any  reservation  of  right  by  the  pur- 
chaser, must  be  taken  as  precluding  him  from  objecting 
for  any  defect  of  proof  of  identity,  and  the  plaintiffs  are 
entitled  to  have  the  contract  specifically  performed  with- 
out fimiishing  any  further  evidence  of  identity. 

Mr.  Wigram  and  Mr.  Craig  for  the  defendant — Of  this 
purchase  the  mansion  is  the  substance;  and  the  defendant, 
the  purchaser,  has  throughout  shewn  that  he  meant  to  pur- 
chase a  residence  of  freehold  and  not  of  copyhold  tenure. 
His  case  now  is,  that  he  cannot  have  what  he  stipulated 
to  purchase,  for  the  plan  of  1711,  corresponding  as  it  does 
with  the  present  plan,  shews  that  the  mansion-house  is 
built  on  copyhold  land.  The  11th  requisition  of  the 
agreement  of  April,  1848,  has  no  reference  to  the  16th  of 
the  original  requisitions  of  1847,  but  refers  to  the  clause 
in  the  particulars  guaranteeing  to  the  purchaser  that  the 
site  of  the  mansion  was  not  copyhold.  Under  these  cir- 
cumstances, on  the  authority  of  Warren  v.  Richard^on{a)y 
Crompton  v.  Lord  MeUxmme  (6),  and  Blackford  v.  Kirkpor- 
trick  (c),  the  purchaser  is  entitled  either  to  reject  the 
contract  or  to  complete  with  compensation,  at  his  op- 
tion; and  he  has  exercised  that  option,  and  declined  to 
complete.  [The  Vice-Chancellor  inquired,  as  neither  fraud 
nor  unfairness  on  the  part  of  the  vendors  was  imputed, 
why  the  question  had  not  been  referred  under  the  11th 
condition.]  It  was  for  the  vendors  to  have  suggested  that 
course  to  the  defendant  before  they  filed  their  bill  The 
plaintiffs'  bill  makes  no  suggestion  or  proposal  of  any  re- 
ference of  the  question  under  the  condition.    The  defend- 

(a)  1  Younge,  1.  (ft)  6  Sim.  353.  (c)  6  Beav.  232. 


V, 
B&INCKMAN. 
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ant  seeks  no  such  reference.    He  stipulated  that  the  man-        1849. 
sion  should  be  freehold.    The  inconveniences  of  copyhold       dawson 
tenure,  especially  as  to  buildings,  are  serious;  and,  al- 
though compensation  for  the  difference  in  value  between 
copyhold  and  freehold  tenures  in  land  may  be  computed, 
the  case  is  very  different  as  to  a  villa  residence.   The  11th 
condition  of  the  agreement  of  1848  is' not  applicable  to  a 
case  where  the  principal  part  of  the  purchased  property  is 
of  a  tenure  different  from  what  it  is  stipulated  to  be: 
Eighty. Booth (fl)y  D6bdy.Hutck%n8on(b)y  PoweUY.DovIh 
He  (c).     [The  Vice-Chancdhr  referred  to  Stewart  v.  AUi- 
9on(d)]. 

Mr.  Molina  in  reply. — ^The  rights  of  the  purchaser  under 
the  agreement  of  1847,  as  to  the  evidence  of  the  plaintiffs' 
title,  were  disposed  of  by  the  agreement  of  April,*  1848; 
^d  the  defendant,  by  entering  into  possession,  precluded 
l^ujaself  from  requiring  any  evidence  beyond  what  was  pro- 
dded for  by  that  agreement:  BurneU  v.  Brown  (e).    The 
^^'■ses  dted  for  the  defendant  do  not  controvert  this  posi- 
^^it     In  Warren  v.  Richardson,  the  purchase  was  of  a 
'^^sehold  interest,  part  of  a  larger  property,  demised  by 
^i^e  lease  to  several  lessees,  and  the  objection  to  completion 
^^txt  to  the  entire  title:  it  was,  that  it  was  in  the  power 
^^  any  one  of  three  strangers  to  destroy  the  entire  estate 
*8^eed  to  be  purchased. 

His  Honor  reserved  his  judgment. 

"*^^  Vicb-Chahcellob: — 

In  this  case,  the  dispute  between  the  parties  has  refer-   2larch  30<A, 
^ce  mainly,  if  not  solely,  to  the  tenure  of  the  buildings, 
^^itning  a  portion  of  the  estate,  partly  freehold  and  partly 

(a)  1  Bing.  N.  C.  370.  (d)  1  Mer.  26. 

{h)  3  A.  &  R  355.  (e)  IJ.  &  W.  168. 

(c)  MS.  Sug.  V.  &  P.  30. 
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1840.        copjhold,  agreed  to  be  purchased  from  the  plaintiflBtbytlie 
Dawson      defendant;  and  it  must,  I  think,  be  taken,  that  under  the 
^-  original  contract,  that  of  September,  1847,  considered  in- 

dependently of  the  second  agreement,  that  of  April,  1848, 
it  was  a  condition  essential  to  the  goodness  of  the  title, 
that  the  plaintiffs  should  furnish,  and  they  ware  bound  to 
furnish,  to  the  defendant  sufficient  evidence  of  the  freehold 
tenure  of  these  buildings. 

The  plaintiffs  assert  that  the  evidence  was  furnished; 
but  that,  if  it  was  not,  the  defendant  is,  by  the  agreement 
of  April,  precluded  from  taking  the  objection,  that  is  to 
say,  precluded,  even  if  the  buildings  are  copyhold,  as  welL 
from  rejecting  the  purchase  on  that  ground,  as  from  claim — 
ing  compensation  in  respect  of  it.    The  defendant  denie^^ 
eadi  of  these  propositiona    Now,  assuming  for  tiie  pre^mt^ 
that  sufficient  evidence  of  the  tenure  of  the  buildings  t^iD 
riiew  them  freehold  was  not  furnished  to  die  defendai^-t 
previously  to  the  agreement  of  April,  it  may  still  not  ii 
possibly  have  been,  that  those  who  acted  for  the  defenc 
ant  in  the  matter,  did  not  think  so,  or  were  ccmtent  wit^-li 
the  quantity  and  quality  of  the  evidence;  for  it  is,  I  tliiii^fc> 
if  not  certain,  at  least  reasonably  arguable,  that  by  8oar&-e 
or  one  of  the  documents,  comprised  in  one  at  least  of  tfc^^ 
abstracts  delivered  to  the  purchaser's  solicitor,  in  the  K'mM" 
tumn  of  1847,  some  evidence  of  the  freehold  tenure  of  tbe 
buildings  was  afforded.    I  do  not  at  present  pronoim<^ 
any  opinion  of  my  own,  whether  sufficient  evidence  in  ihi^ 
respect  was  afforded  before  the  agreement  of  April 

The  question,  however,  whether  the  plaintiffs  are  righ* 
in  their  view  of  the  effect  of  that  agreement,  must  depend, 
I  suppose,  on  the  terms  of  its  2nd  clause,  and  the  lltb  snd      |!i 
16th  requisitions.     [His  Honor  here  read  tiie  danse,  ssa 
the  11th  and  16th  requisitions.] 

Now,  if  these  two,  the  1 1th  and  last  requisitions,  bad 
not  existed,   I   must  consider  it  as  clear  that  the  i^^       1^ 
clause  would  have  supported  the  plaintifls'  view  of  *be       k 
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force  of  ihe  April  agreement    Is  then  the  11th  or  the        1849. 
Ijwt  requisition  opposed  to  that  view?    If  this  question       dIwhoiT 
coold  be  decided  by  the  impression  which,  from  the  opin-     „     ^• 

g,  Brinckman. 

ion  written  at  the  foot  of  the  draft  of  the  declaration  of 

Hr.  Seeker  and  another,  prepared  after  the  agreement  of 

April,  I  collect  to  have  been  upon  the  mind  of  the  defend- 

ft&t's  conyeyancer,  or  by  the  acts  and  conduct  (appearing 

by  the  evidence)  of  the  parties'  respective  solicitors,  from 

the  time  of  entering  into  the  April  agreement  to  the  latter 

ptrt  of  the  following  month — it  must,  I  think,  be  of  neces- 

^  decided  against  the  defendant     But,  possibly,  such  a 

^ute  ought  not  to  be  decided  on  such  a  ground ;  and  I 

>8nime  that  it  ought  not    Still,  I  think  it  impossible  to 

^terpret  the  11th  requisition  in  the  manner  suggested 

^  his  part    It  appears  to  me,  that  it  purports  to  demand 

^y  the  identification  of  the  property,  whether  freehold 

^  copyhold  or  both,  which  the  particulars  of  sale  had 

^^scribed,  with  the  property,  whether  freehold  or  copyhold 

^^  both,  to  which  the  abstracts  profess  to  shew  a  title  in 

^Q  plaintiffs,  not  the  distinguishing  of  any  part  as  free- 

^^Id,  or  of  any  part  as  copyhold,  a  view  of  its  construction 

'^ot  in  my  opinion  removed  or  weakened  or  opposed  by  the 

^*8t  requisition. 

If  I  am  thus  far  correct,  the  defendant  must,  I  conceive, 
^y  the  agreement  of  April  be  taken  to  have  accepted  the 
^tle,  so  far  as  any  question  of  freehold  or  copyhold  tenure 
^^^  concerned,  that  is,  either  to  have  admitted  that  he 
^ben  had  evidence  sufficiently  shewing  that  the  buildings 
^ere  freehold,  or  to  have  waived  any  further  investigation 
^^  the  point 

This  agreement,  of  which  the  plaintiffs  claim  the  bene- 
^^>  having  been  for  valuable  consideration  upon  both  sides, 
^^  lies,  I  apprehend,  on  the  defendant  to  make  a  case  for 
^^^f  against  the  terms  of  it,  or  for  an  exemption  total  or 
P^itial  from  them.  He  might  have  done  so  by  alleging 
^d  establishing  fraud  or  unfair  conduct  on  the  part  of 


386  CAflBS  19  GHAKCBftT. 

the  plaintiffs;  but  neither  fraud  nor  un&ir  conduct  is 
tablished  or  alleged,  and  probably  could  not  have  been  with 
truth  allied  against  them.  To  bring  into  doubt  the  ac- 
curacy of  the  assertion  that  the  buildings  were  and  are 
freehold,  is  not,  I  apprehend,  sufficient.  Originally,  the 
defendant  had  a  right  to  require  proof  of  the  fact;  but  I 
think,  as  I  have  said,  that  he  either  had  the  proof  or 
waived  the  right. 

Again,  had  the  defendant's  case  been,  that  by  accident^ 
through  forgetfulness  or  through  inattention,  the  provision 
in  the  particulars  of  sale  as  to  the  tenure  of  the  buildings 
had  been  overlooked  by  his  conveyancer  or  solicitor  at  the 
time  when  the  agreement  of  April  was  made,  he  might  pos- 
sibly have  been  entitled  to  relief  or  exemption  firom  the  ef- 
fect of  the  accident  or  forgetfulness  or  inattention,  but  the 
defendant's  case  is  not  so.     His  answer  has  the  paragraph 
which  I  proceed  to  read,  ^'  Saith,  that  the  11th  particular^ 
mentioned  in  such  list  of  documents  or  requisitions,  name — 
ly,  declaration  of  identity  of  lands  mentioned  in  the  deedsa 
to  those  now  sold,  had  reference  to  the  state  of  communL^ 
cations  then  pending,  as  hereinbefore  mentioned,  betwee^Ki 
the  solicitors  of  the  said  complainants  and  the  solicitoK--9 
of  the  said  defendant  with  respect  to  the  identity  of  tkic 
said  property,  and  to  the  assurance  of  the  said  solicitox? 
of  the  said  complainants,  that  they  should  have  no  diffi- 
culty in  establishing  the  identity  of  such  property  by  de- 
clarations of  old  people  residing  in  the  neighbourhood; 
and  it  had  also  reference  to  a  particular  kind  of  identity 
which  the  said  particulars  and  conditions  of  sale  bound 
the  said  complainants  to  establish,  namely  to  shew  that 
the  copyhold  part  of  the  said  Lot  1  consisted  of  some  p^ 
or  parts  of  that  lot  other  than  the  site  or  sites  of  build- 
ings. 

Now,  as  to  this,  it  is  impossible  not  to  observe  that  Vr* 
Charlton,  in  his  deposition  in  answer  to  the  4th  Interrogs^ 
tory,  speaks  thus,  "  On  the  26th  of  May,  1848, 1  had  an  ifl" 


V, 
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terview  with  the  said  Mr.  Robert  Baxter,  one  of  the  solici-        1849. 
tors  of  the  said  defendant,  as  to  a  question  which  had  arisen       da wson 
on  the  draft  conveyance  of  the  lands  and  premises  in  the 
pleadings  in  this  cause  mentioned;  and  having  disposed  of 
the  said  question,  the  said  Mr.  Robert  Baxter  told  me  that 
he  was  suspicious  that  the  mansion  stood  on  copyhold  land, 
and  expressed  a  wish  to  have  some  Airther  information  on 
the  subject;  but  I  reminded  him  that  the  title  had  been  ac- 
cepted, and  that  it  was  then  too  late  to  open  that  question, 
^niis  was  the  first  occasion  on  which  such  objection  to  the 
title  to  the  said  hereditaments  and  premises  was  taken  by 
the  said  Robert  Baxter  or  any  other  person."    And  in  the 
H^e  deposition,  after  stating  some  further  conversation, 
^>  Charlton  says,  "  I  suggested  to  the  said  Robert  Baxter 
tkat  he  had  better  communicate  with  me  on  the  subject 
^  ^writing,  which  he  promised  to  do."    The  25th  of  May 
18  the  date,  I  need  not  say,  of  a  letter  from  Mr.  Baxter, 
vhich  is  in  evidence. 

Next,  having  already  stated  that,  in  my  judgment, 

^e  language  of  the  11th  requisition  does  not  extend  to 

^e  matter  of  the  tenure  of  the  buildings,  I  must,  in  ad- 

^tion,  say,  that  the  opinion  of  the  counsel  for  the  defend- 

^^t,  of  the  2nd  of  May,  being  before  the  Court,  and  Mr. 

-B^Ucter  being  one  of  the  defendant's  witnesses,  it  may  be, 

^insistently  with  every  portion  of  the  evidence  in  the  cause, 

Relieved  not  only  that  the  solicitors  on  each  side  intended 

^e  11th  requisition  to  bear  the  sense  and  meaning  which 

^  Ascribe  to  it,  but  also  that  between  the  delivery  of  the 

abstract  to  the  defendant's  solicitor  and  the  making  of  the 

Agreement  of  the  following  April,  they  and  the  defendant's 

Counsel  had  attended  specifically  to  the  provision  as  to  the 

^nxire  of  the  buildings,  and  had  formed  an  opinion  that  the 

abstracted  documents  afforded  sufficient  evidence  of  the 

*^^^dings  being  freehold.     Mr.  Taylor's  mission  of  the  24th 

^f  May  was  possibly  well  intended.   It  may  or  may  not  have 

*^  reasonably  the  effect  of  creating  or  strengthening  in  the 


V. 
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1849.  mind  of  Mr.  Baxter  a  belief  or  doubt  that  the  buildings  were 
Dawson  copyhold,  or  not  wholly  freehold.  It  may  or  may  not  have 
had  the  effect  of  damaging  the  property,  by  bringing  down 
upon  it  a  claim  which,  whether  well  or  ill-founded,  would 
probably  otherwise  have  not  been  made.  However  these 
things  may  be,  I  am  of  opinion  that  the  letter  and  spirit 
of  the  agreement  of  April,  and  the  manner  in  which  all  the 
persons  who  have  been  engaged  in  the  matter  have  con- 
ducted themselves,  render  it  impossible,  without  doing  in- 
justice to  the  plaintiffs,  to  say,  that,  on  the  ground  of  Uie 
buildings  being  wholly  or  in  part  copyhold,  (if,  in  truth, 
they  are  so,  of  which  certainly  I  am  not  convinced,)  the 
d^endant  can  relinquish  the  purchase,  or  claim  compensar 
tion.  I  must,  therefore,  decree  a  specific  performance  of 
the  agreement  of  September,  1847,  subject  to  the  agree- 
ment of  April,  1848;  and,  declaring  the  parties  bound  by 
the  latter  agreement,  declare  also  that,  according  to  the 
true  construction  of  the  11th  requisition,  forming  part 
of  it,  that  requisition  does  not  demand  or  extend  to  the 
distinguishing  of  the  freehold  hereditaments  comprised  in 
the  former  agreement,  or  any  part  of  them,  from  the  copy- 
hold hereditaments  comprised  in  it,  or  any  part  of  them. 
And  it  must,  I  suppose,  be  referred  to  the  Master  to  in- 
quire whether,  on  the  footing  of  the  two  agreements,  a 
good  title  can  be  made,  when  first  it  was  shewn,  and  whe- 
ther the  requisitions  forming  part  of  the  second  agreement 
have  been  wholly,  or  to  what  extent,  complied  with  (a). 

(a)  This  decision  was  affirmed  on  appeal.    See  3  Mac.  &  O.  53. 
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1849. 
GUDE  V.  WORTUINOTON.  April  I9th. 

Charlotte  Howard  by  her  wiii,  dated  the  i  fith  a  testatrix 

of  March,  1815,  after  appointing  William  Henry  Worthing-  A.^and  n"  who 
ton  her  executor,  made  the  following  bequest:  "I  give  ^^jj^^^n^^^ 
and  bequeath  to  my  friend,  William  Henry  Worthington,  to  place  out  the 

,  ,  same  at  intcresti 

the  sum  of  15002.,  upon  trust,  to  continue  the  same  upon  and  to  apply 
such  securities  as  the  same  may  be  invested  in  at  the  time  thereof, 'or  the 
of  my  decease:  or  to  call  in  the  same  and  place  it  out  pnnjipoi^,^"''^ 

,  ,  .   ,  ,  *"®  benefit  of 

•gain  at  interest  on  real  or  good  securities,  or  in  the  pub-  Mary  Ann  s., 
&  funds,  and  to  apply  the  interest  thereof  to  or  for  the  they  might,  in 
lenefit  of  the  two  daughters,  and  of  Daniel  the  youngest  ^f^^  fiJI'S'^'ri^^^ 
•on,  of  my  nephew  William  Seaman,  until  their  respective  l^^rljfc.  it  being 

•        1  •!  1     1     11  1  11         •  1         •       the  wish  of  the 

portions  m  the  said  15002.  shall  become  payable,  either  m  testatrix  that 
their  maintenance  or  education,  or  otherwise,  as  the  said  potJof  thepnn- 
ffilliam  Henry  Worthington  shall,  in  his  discretion,  think  "P^  *"^  ^"^"^ 

^  •'  ^  ^  ^  '  est,  or  any  part, 

fit;  and  when  and  as  either  of  the  said  daughters  of  my  or  should  ^-ith- 

•iid  nephew  William  Seaman  shall  attain  their  respective  andiettheinter- 

*^  of  twenty-one  years  or  be  married,  or  the  said  Da-  andt^u^^th^' 

'^iel  Seaman  shall  attain  the  age  of  twenty-one  years,  dec«weofMary 

then  upon  trust  to  pay  to  such  daughter  so  attaining  the  the  trust-fund, 

^  of  twenty-one  years  or  being  married,  and  to  the  said  thereof,  or  in- 

I^aniel  Seaman  so  attaining  his  said  age  of  twenty-one  Jh^*Vmain  un- 

y^ars,  the  sum  of  500/.  as  her  and  his  share  of  the  money  deposed  of,  up- 

,  ,  .  ,  ,  on  trusts  for 

^  given  by  me  in  trust  as  aforesaid;  and  in  case  either  of  other  persons, 
such  daughters  shall  die  before  she  shall  attain  the  age  of  the^^nteresfof 
^^enty-one  years  or  be  married,  or  the  said  Daniel  Seaman  *^V"oQ/^""i 
^aalldie  before  he  shall  attain  his  said  age  of  twenty-one  ofthccnpitai,to 
y^^rs,  then  I  direct  that  the  share  or  shares  of  him,  her,  or  and  died  with- 
^nem  so  dying  of  and  in  the  said  trust  money,  shall  from  exe^S^  o^their 
^^^e  to  time  accrue  and  belonc  to  the  survivors  or  survivor  discretionaiy 

^  ,  .    .  power: — Iletd^ 

"*  such  three  children,  and  be  divided  equally  amongst  that  Mar>' Ann 

^€in,  and  be  vested  and  payable  to  him,  her,  or  them,  at  to  the  whole  of 

^^etime  hereinbefore  mentioned  for  payment  of  their  ori-  *^^'  ^™''  ^^''^'• 
^*^al  shares  of  500/. :  and  I  further  direct,  that  all  or  evcrv 

^OL  III.  D  D  D.  O.  8. 
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1849.  such  accruing  and  surviving  shares  of  and  in  the  same 
trust  monies  shall  be  subject  to  the  same  chance  and  con- 
tingency of  accruer,  for  the  benefit  of  the  survivors  or  sur- 
vivor of  such  children,  as  is  hereinbefore  directed  con- 
cerning their  original  shares  of  5002." 

The  testatrix  made  a  seeond  codicil  to  her  will,  dated 
the  31st  of  October,  1816,  whereby  she  appointed  Samuel 
Boy  dell  executor  with  William  Henry  Worthington;  and, 
after  reciting  the  bequest  of  1500?.,  she  proceeded  thus: — 
"  Now  I  do  hereby  revoke  the  said  bequest  of  15001,  and 
in  lieu  thereof,  do  hereby  give  and  bequeath  to  the  said 
William  Henry  Worthington  and  Samuel  Boydell  the  sum 
of  500/.,  in  trust,  to  place  out  the  same  at  interest  on  sudi 
securities  as  they  may  think  fit;  and  to  pay  and  apply  the 
interest  thereof,  or  the  principal,  for  the  use  and  benefit  of 
Mary  Ann  Seaman,  the  eldest  daughter  of  my  nephew 
William  Seaman,  in  such  way  as  they  may  in  their  dis- 
cretion think  fit,  during  the  term  of  her  natural  life;  it 
being  my  wish  and  desire,  that  they  shall  have  the  entire 
power  over  the  same  sum  of  500i.  to  dispose  of  the  princi- 
pal and  interest  or  any  part  thereof,  or  to  withhold  the 
whole  and  let  the  interest  thereof  accumulate,  as  my  said 
trustees  may  in  their  discretion  think  fit,  without  being 
accountable  to  her  the  said  Mary  Ann  Seaman,  or  to  any 
other  person  whomsoever,  for  what  they  may  think  right 
to  do  respecting  the  same  sum;  and,  upon  the  decease  of 
the  said  Mary  Ann  Seaman,  in  case  the  said  sum  of  SOW- 
or  any  part  thereof,  or  any  interest  thereof,  shaU  at  that 
period  remain  undisposed  of,  upon  trust,  to  add  the  sam^ 
to  the  sum  of  lOOOi  hereinafter  mentioned,  to  follow  the 
trusts  thereof;  I  give  and  bequeath  to  the  said  Willi*"** 
Henry  Worthington  and  Samuel  Boydell  the  sum  of  lMOl» 
to  be  by  them  placed  out  at  interest,  and  to  be  held  ^ 
trust  for  Charlotte  and  Daniel,  daughter  and  youngest  son 
of  my  said  nephew  William  Seaman,  upon  the  same  trusts, 
and  subject  to  the  same  powers,  and  payable  at  thesam^ 
periods,  with  benefit  of  survivorship  between  the  two  U^' 
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mentioned  children,  as  are  mentioned,  expressed,  and  de-  1849. 
clared  in  my  said  will  respecting  the  sum  of  1500L  there- 
by bequeathed  for  the  benefit  of  the  two  daughters  and 
Daniel  the  youngest  son  of  my  said  nephew  William  Sea- 
man, but  which  bequest  of  1500Z.  is  hereby  revoked  as 
aforesaid/' 

The  testatrix  made  a  third  codicil  to  her  will,  dated  the 
7th  of  January,  1818,  by  which,  after  reciting  that  she  had 
effected  a  policy  of  400Z.  on  the  life  of  her  said  nephew 
William  Seaman,  and  also  reciting  the  above  stated  be- 
quest of  5001.  for  the  benefit  of  Mary  Ann  Seaman  by  the 
second  codicil  to  her  will,  she  made  the  following  disposi- 
tion:— "Now  I  do  hereby  direct  my  said  trustees,  William 
Henry  Worthington  and  Samuel  Boydell,  out  of  the  in- 
terest, dividends,  and  annual  proceeds  of  the  said  sum  of 
5001.  so  bequeathed  to  them,  to  pay  and  discharge  the 
annual  premium  on  the  said  policy  as  it  arises  during  the 
life  of  the  said  William  Seaman,  and  to  receive  the  prin- 
cipal sum  of  400Z.  when  it  becomes  due  on  the  decease  of 
the  said  William  Seaman,  and  to  stand  possessed  thereof 
upon  precisely  the  same  trusts,  intents,  and  purposes,  as 
are  mentioned,  expressed,  and  declared,  of  and  concerning 
the  sum  of  500/.  so  bequeathed  to  them  as  aforesaid." 

The  testatrix  died  before  the  year  1820,  and  her  will 
and  codicils  were  proved  by  both  her  executors  in  January, 
1820. 

Mary  Ann  Seaman  married  George  Gude  in  1828. 

The  executors  set  apart  5001.  to  answer  the  legacy  to 
Mrs.  Gude;  and,  after  deducting  the  legacy  duty,  invested 
the  same  in  their  names  in  690Z.  7^.  lid.  Consols,  and  out 
of  the  dividends  paid  the  premiums  on  the  policy,  and  paid 
the  residue  of  the  dividends  to  Mrs.  Gude. 

William  Seaman  died  in  1842,  and  the  executors  re- 
ceived from  the  Insurance  OflSce  the  4:001.  assured  and 
bonuses  thereon,  amounting  altogether  to  1280Z.;  out  of 
the  money  thus  received  they  advanced  to  Mrs.  Gude  lOOZ. 

dd2 
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1849.  on  account  of  her  legacy;  and  after  payment  of  the  lega- 
cy duty  on  the  amount,  they  invested  the  remainder  in 
10G9L  ISs.ld.  Consols,  in  their  names,  and  thereupon  the 
sum  of  1760Z.  68.  became  vested  in  their  names  upon  the 
trusts  declared  for  the  benefit  of  Mrs.  Gude. 

Samuel  Boydell  died  in  1846,  and  William  Henry  Wor- 
thington  died  in  1 847,  having  by  his  will  appointed  Ed- 
ward Worthington  and  William  Slater  executors,  who  duly 
proved  the  same. 

Charlotte  Seaman  married  Mr.  William  Davis.  Daniel 
Seaman  died  intestate. 

Mr.  and  Mrs.  Gude  repeatedly  applied  to  and  impor- 
tuned the  executors  to  pay  over  the  trust-fund  of  1 7G0L  65., 
or  a  part  thereof,  to  Mrs.  Gude;  but,  beyond  advancing  the 
lOOL  and  paying  the  dividends  to  Mrs.  Gude,  they  uni- 
formly refused  to  comply  with  their  requests. 

Under  these  circumstances,  Mrs.  Mary  Ann  Gude,  by 
her  next  friend,  filed  her  bill  against  Messrs.  Edward  Wor- 
thington and  William  Slater,  and  Mr.  George  Gude  her 
husband,  and  against  her  sister  Charlotte  and  her  husband 
Mr.  W.  Davis,  and  also  against  the  administrator  of  Daniel 
Seaman,  deceased. 

The  plaintiff  by  her  bill  stated  the  above  circumstances, 
and  alleged  that  the  trustees  had  not  in  any  manner  ex- 
ercised the  discretion  vested  in  them  as  to  the  disposal 
of  the  trust  funds,  and  submitted  that  the  discretionary 
power  given  by  the  will  and  codicils  was  personal  to  the 
said  William  Henry  Worthington  and  Samuel  Boydell,  and 
was  at  an  end;  and  she  charged  that  the  primary  intent 
of  the  testatrix  was  to  provide  for  the  plaintiff;  and  that, 
in  the  events  that  had  happened,  the  whole  of  the  trust 
funds  and  dividends  were  under  the  trusts  absolutely  vested 
in  her,  subject  to  the  marital  right,  if  any,  of  the  defend- 
ant George  Gude.  The  bill  set  forth,  that  no  settlement 
or  agreement  for  any  settlement  had  been  made,  that 
George  Gude  was  unable  to  maintain  her,  and  that  he  was 
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willing  that  the  whole  fund  should  be  settled  for  her  sc-         1849. 
parate  use.     The  bill  prayed  for  a  declaration  that  the 
plaintiff  was  absolutely  entitled  to  the  whole  fund,  or  other- 
wise of  the  rights  of  the  parties. 

Mr.  Russell  and  Mr.  Smytlie  for  the  plaintiff. 

Mr.  Bagshawe  for  Mr.  George  Gude. 

Mr.  Bacon  and  Mr.  Little^  for  the  trustees,  submitted  to 
act  as  the  Court  might  determine. 

}iT,Freeliiig  for  Mr.  and  Mrs.  Davis  and  the  administrator 
of  Daniel  Seaman,  cited  Pink  v.  De  Tliukey  (a).  Waller  v. 
fioifer  (6),  M' Donald  v.  Bryce  (c),  and  Brovm  v.  Hiygs  {d)\ 
«nd  submitted  that  the  gift  for  the  benefit  of  Mrs.  Gude 
was  conditional  upon  the  exercise  of  a  discretion  by  the 
executors  of  the  testatrix ;  and  no  such  discretion  having 
ever  been  exercised,  the  trust  failed,  and  the  bequest  over 
in  favour  of  Mrs.  Gude's  sister  and  brother  took  effect  {e). 

The  ViCE-CuANCELLOE : — 

I  assume  that  the  discretionary  power  given  by  the  tes- 
**™c  to  her  trustees  has  never  been  exercised  as  to  the 
principal,  at  least  beyond  the  lOOt;  with  regard  to  the 
rest  at  least,  the  discreticmary  power  either  has  been  waived 
or  has  been  declined  to  be  exercised.  In  either  view  the 
'^sult  is  the  same. 

It  should  be  declared,  that  the  plaintiff,  Mrs.  Gude,  is 
absolutely  entitled  to  the  whole  fund;  but  there  must  be  a 

reference  to  the  Master  to  approve  of  a  settlement 

• 

W  2  Madd.  157.  Sim. 233 ;  Laing  v.  Laing,  lOSim. 

(*)  Id.  160,  315  ;  Gough  v.  BuU,  16  Sim.  45 ; 

W  2  Keen.  617.  and  Burrough  v.  Philcox,  6  My.  & 

W  8  Ves.  661.  Cr.72.  That  executors'  discretion 

yv  See  also,  on    this   point,  is  not  controllable,  see  French  v. 

^«^ V. Wo^^, 6Madd.424;  seo,  Davidsm,  3  Madd.  396. 

wntra,  Bm^or  v.  Partridije,   11 
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April  \^k.  SrrTKLT  V.  SaSISOH. 

TheCo«t.|H  J±ji   GIFFOKD  moved,  that  a  guardian  ad  Ktcm 

pointed  a  gnar-  •       •  i 

dian  ad  Uxtm  might  be  appointed  by  the  Court  to  certain  infant  de- 


defendant,  wnh.  fendants  in  the  cause.  One  of  these  defendants  had  been 
Sl*^  c^  ^^  ^^  ^^^  31st  of  March  last,  and  he  could  not  safely  be 
upon  an  affida-  produced  in  Court  for  the  purpose  of  such  an  appointment 
infimt  was  only   being  made. 

nineteen  daTB 
old.  and  a  me- 

^tST^r       "^^  Vicb-Chaxckllob  said,  that^  upon  an  affidayit  being 
could  not  be       produccd,  that  the  infant  could  not  be  brought  into  Conrt 
^  with  safety,  the  Court  would  make  the  order  in  the  absence 

of  the  infant  defendant 


Apnl\9tA  Davall  V,  Thb  Nbw  Riybb  Compakt. 

Ate«at^,being  EuZABETH  HOLFORD,  being  seised  or  possessed  of 

possessed  oi  a  t 

part  of  a  share  one-third  part  of  one  thirty-fifth  part  in  the  adventure's 
ver  Com^T,  moietj  of  the  New  River  Company,  by  her  will  devised  i^ 
^t^'J^to*^  efiectuaUy  to  Edward  Harris  and  Richard  Harris  equally 
pass  real  estate,  between  them. 

gave  all  his  pro-  i    •  '«- 

petty  to  J.  H^  Upon  the  death  of  Edward  Harris,  letters  of  adminw" 

^^and*'J^  tration  were  granted  in  1808  to  Richard  Harris  as  bis 

sh^uM^i^e^'  lawful  brother;  and  the  dividends  upon  the  whole  were 

in  any  codicil,  paid  to  Richard  Harris. 

by  a  codicil  Jiot  Richard  Harris,  by  his  will,  dated  the  1 7th  of  October, 

to^ectreTes-  1^22,  and  executed  as  then  required  to  pass  real  estate* 

tates, gave seTe-  ^ade  the  following  devise:  "I  leave  to  John  Hester, BoW 

ral  pecoiuary  *-' 

legacies,  and      residing  with  me,  all  my  property,  freehold,  leasehold,  ^^ 

oUierwise  dis-  t 

posing  of  his  property;  the  testator  left  no  heir.  T'pon  a  question  between  the  devisee  ^^-^^i 
the  Crown: — HeH^  that  New  Rirer  shares  were  real  estate  for  all  porpoMt;  and  tlie  Court  ded*'* 
that  J.  H.  took  the  shares  beneficially. 
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of  any  other  description  whatsoever,  in  trust,  for  purposes         1849. 
or  legacies  I  shall  make  in  any  codicil  I  may  add  to  this       davall 
my  last  wilL"  ^    ^' 

The  testator,  on  the  29th  of  November,  1823,  made  a      River  Co. 
codicil,  which  was  not  so  acknowledged  and  attested  as  to 
pass  real  estate,  and  thereby  gave  several  pecuniary  lega- 
cies. 

Richard  Harris  died  shortly  after  the  date  of  the  codicil, 
without  otherwise  disposing  of  his  property.  John  Hester 
proved  the  will  and  codicil  of  the  testator  in  the  Ecclesi- 
astical Court;  and  in  1838  he  claimed  to  have  the  entirety 
of  the  said  third  part  of  a  share  in  the  New  River  Com- 
pany transferred  into  his  name;  but  he  did  not  prosecute 
such  clainL 

John  Hester  died  in  December,  1839,  intestate,  leaving 
Mary  Davall,  widow,  his  only  sister  and  sole  heiress  at  law 
and  next  of  kin,  him  surviving;  and  letters  of  administra- 
tion to  his  personal  estate  were  shortly  afterwards  granted 
to  her,  and  she  claimed  the  entirety  of  the  one-third  part 
of  the  said  share. 

By  an  indenture,  dated  the  31st  of  December,  1845, 
Mary  Davall  conveyed  and  assured  the  said  third  part  of 
the  share  in  the  New  River  Company,  and  the  dividends 
then  due  and  thereafter  to  become  due  in  respect  of  the 
said  part,  unto  and  to  the  use  of  her  daughter  Julia  Ann 
Davall,  her  heirs  and  assigns. 

Julia  Ann  Davall  filed  her  bill  in  1845  against  the  New 
River  Company  and  the  AUomey-Oeneral,  and  prayed  a 
declaration  that  she  was  entitled  to  the  one-third  part  of 
the  share  in  the  Company,  either  beneficially  or  as  trus- 
tee under  the  will ;  and  that  the  Company  might  be  or- 
dered  to  insert  her  name  in  the  books  of  the  Company, 
as  the  proprietor;  and  for  an  account  of  the  arrears  of  the 
dividends,  and  for  payment  thereof  to  her. 

By  an  order  made  in  the  cause,  in  1847,  a  preliminary 
inquiry  was  directed  to  be  made  by  the  Master,  whether 
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1849.         Richard  Harris,  the  testator,  died  leaving  any  heir  at 
Davali       law. 

The'nkw         From  evidence  before  the  Master  it  appeared,  that  both 
RivKR  Co.     Edward  Harris  and  Richard  Harris  were  illegitimate ;  and 
by  his  report,  dated  the  2nd  of  April,  1849,  the  Master 
found  that  Richard  Harris  left  no  heir  at  law. 
The  cause  now  came  on  for  hearing. 

Mr.  Swanston  and  Mr.  Faler  for  the  plaintiff. — Shares  in 
the  New  River  Company  are  real  estate :  Townsend  v. 
Ash  (a).  The  will  of  Richard  Harris  devised  the  entire 
legal  estate  in  the  one-third  part  of  a  share  which  was 
vested  in  him  to  John  Hester.  The  practical  objects  of 
the  will  are  twofold:  1st.  The  devise  of  the  share.  2nd 
That  the  devisee  should  do  certain  acts.  The  will  has  ef- 
fected its  primary  object.  The  fee  vested  in  the  devisee. 
The  obligation  to  do  the  acts  which  the  testator  intended 
to  be  done  has  not  arisen.  The  plaintiff,  whose  title  is 
under  the  devisee,  claims  that  the  fee  thereupon  vested 
absolutely  in  liim.  The  Crown,  on  the  contrary,  contends, 
that  there  being  no  effectual  disposition  of  the  equitable 
interest  by  codicil,  the  devisee  became  a  trustee  for  the 
heir  of  the  testator;  and  that  he,  being  illegitimate  and 
having  left  no  heir,  became  a  trustee  for  the  Crown.  But 
this  is  not  supported  either  on  principle  or  by  the  autho- 
rities. 

[The  Vice-Chancellor  here  suggested,  that  there  might 
possibly  be  some  doubt,  whether  the  question  of  equitable 
title  between  the  plaintiff  and  the  Crown  had  come  pro- 
perly before  the  Court.  The  counsel  for  the  plaintiff  arid 
for  the  Crown  thereupon  agreed  to  submit  to  the  Court 
the  equitable  question  between  them.] 

Mr.  Wray  for  the   Crown. — In  Burgess  v.  Wheate  (6), 

(a)  3  Atk.  .337.  E<len,177;  and  aeeCo.  Litt.  1 J I   a., 

{h)  1  Blac.  Rep.  123;    S,  C,  1      uot<?  by  Butler. 
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there  was  a  technical  difficulty  as  to  escheat,  which  does 
not  arise  here.  This  case  is  within  the  principle  of  the 
decision  in  Middleton  v.  Spicer  (a).  He  also  referred  to 
Taylor  v.  Haygarth  (6),  and  WaUcer  v.  Denne  (c). 
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Davall 

V, 

The  Nbw 
RivBR  Ck>. 


Mr.  TTw/ram  and  Mr.J-Wwutt,  for  the  New  River  Company, 
submitted  to  act  as  the  Court  should  direct 

The  Vicb-Chancbllor: — 

Shares  in  the  New  River  Company  are  real  estate  for 
all  purposes;  and  i  think,  that,  if  Mr.  Harris  had  left  an 
heir,  he  would  have  been  entitled  beneficially. 

I  do  not  think  that  Burgess  v.  Wheate  and  the  present 
case  are  substantially  distinguishable,  and  I  must  decide 
accordingly. 

There  must  be  a  declaration  that  John  Hester  took  the 
part  of  the  share  beneficially. 

(a)  1  Bro.  C.  C.  201.  (b)  14  Sim.  8.  (c)  2  Vea.  jun.  185. 


Grove  v.  Young. 


April  \9tL 


X  HIS  was  a  motion  on  behalf  of  the  defendant,  that  he  Where  it  ap- 
might  be  at  liberty  to  examine  Mr.  John  Stoneman  de  ^d^u^at 
bene  esse  as  a  witness.     The  motion  was  supported  by  af-  *  ^a^riai  wit- 

*  ^  "^  ness  was  going 

fidavits,  which  stated,  that  John  Stoneman  was  a  material  abroad,  an  or- 

clcr  was  made 

witness  on  behalf  of  the  defendant,  and  that  he  was  the  upon  motion, 
only  witness  who  could  depose  to  several  important  and  ant^houid^** 
material  facts  in  the  suit;  but  the  aflSdavits  did  not  spe-  at  liberty  to 

examine  him 
de  bene  esse ; 
and  it  was  held  not  to  be  nocosaary  that  the  affidavits  should  disclose  the  points  to  which  it  was 
proposed  to  eocumine  the  witness,  or  that  he  was  the  only  witness  who  could  give  evidence  on  the 
points. 
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1849.  cify  the  points  on  which  his  evidence  was  material  It 
also  appeared,  from  the  affidavits,  that  he  was  about  to  sail 
to  the  East  Indies,  and  that  his  absence  from  this  country 
would  most  probably  extend  over  the  hearing  of  the  cause 
and  the  trial  of  any  issue  which  might  be  directed  by  the 
Court. 

• 

Mr.  BecUes  appeared  in  support  of  the  motion. 

Mr.  Rasch,  for  the  plaintiff,  submitted  that  the  defend- 
ant was  not  entitled  to  the  order  asked  upon  the  affidavits 
in  support  of  it  To  entitle  the  defendant  to  the  order 
asked,  he  should  disclose  the  precise  points  to  which  it  was 
intended  to  examine  the  witness:  Hope  v.  Hope  (a);  he 
also  referred  to  Botun  v.  Child  (6),  and  M^Kenna  v.  Eve- 
ritt  (c) ;  and  it  should  appear  upon  the  affidavits  that  Mr. 
Stoneman  was  the  only  witness  who  was  able  to  give  evi- 
dence on  the  points  specified:  Pearson  v.  Warded),  Rowe 
V. (e). 

The  Vice-Chancelloe  said,  he  should  have  thought  this 
only  not  a  motion  of  course,  because  it  required  notice. 
It  appeared  that  Stoneman  was  a  material  witness,  and 
that  he  was  going  abroad. 

The  order  was  made;  and  the  costs  of  the  motion  were 
directed  to  be  costs  in  the  cause. 

(a)  3  Beav.  317.  (d)  1  Cox,  177. 

(6)  3  Sim.  457.  \e)  13  Ves  261. 

(c)  2  Beav.  188. 
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HaYWAED  V.   PURSSEY.  ^J't^^ 

T  April  23rd 

HIS  was  a  suit  instituted  by  James  Hay  ward,  Sarah  The  bin  stated, 

Savill  his  wife,  and  three  infant  sons,  who  were  legatees  ^*  defendanti, 

'  ^  '  °  relations  of  a 

of  one-third  of  the  residuary  estate  of  a  testator  named  testator,  had  ac- 
Samuel  Godfrey,  to  set  aside  certain  tranfers  of  stock  and  over  his  mind, 
underleases  made  and  executed  by  the  testator  after  the  Sm  to^i^ke  w 

date  of  his  will,  in  favour  of  Joseph  Lush  Coombs,  Amy  his  will  an  im- 
proper and  un- 
Sarah  his  wife,  and  the  members  of  his  family,  who  were^  eqoai  distribu- 

under  the  will,  legatees  of  the  other  two-thirds  of  the  re-  p^amoi^'hla 

ridue.    The  plaintiff  James  Hay^ard,  and  the  defendant  g^^.^^' 

Amy  Sarah  Coombs,  were  the  children  of  the  testator's  j^dice.  it  then 

stated,  that.  a£- 

first  cousin  James  Hayward  the  elder,  since  deceased.  ter  the  execu- 

The  bill  alleged,  that  Mrs.  Coombs  and  her  husband,  ^^'J't^tlSSr'iS' 
after  their  marriage,  which  took  place  in  1826,  were  al-  cameofimsound 

°  ^  ,  mmd,  and,  while 

lowed  by  Mr.  Godfrey  to  occupy  a  house  of  his  rent  free;  in  that  state, 
and  that  Mrs.  Coombs  acted  as  his  housekeeper;  that  her  leases  and  trana- 
husband  had  no  property,  nor  did  anything  to  earn  a  liveli-  ^our  "oT^e"* 

hood,  but  with  his  wife  was  wholly  maintained  by  Mr.  »™«  defend- 
ants, and  by 
Godfrey ;  that  they  availed  themselves  of  the  opportunity  their  procure- 

aflForded  by  their  constant  intercourse  with  him  to  obtain  biu^pj^edthat 
an  undue  influence  over  his  mind  to  the  prejudice  of  the  f^®*®  under- 

*     ''  leases  and  trans- 

plaintifi^  James  Hayward ;  and  that  the  unequal  distribu-  fe"  might  be 

set  aside 

tion  of  his  property,  made  by  his  will,  was  owing  to  such  Thedefend- 
influence;  and  that  the  will  was  prepared  with  their  pri-  ^J^er^ndt- 
vity,  and  concealed  from  the  plaintiff  James  Hayward.        *f^  ^^  ^y 

•"  .  ^  •'  their  attention 

The  bill  farther  stated,  that,  up  to  the  year  1842,  and  to  the  testator, 
during  the  early  part  of  that  year,  the  testator  was,  by  all  powibiy^have 
those  who  knew  him,  considered  as  a  sensible  and  prudent  JJaJJ^ "wr 
man,  and  was  perfectly  competent  to  the  management  of  Ws  mind;  but 

1  .        /».  .         1  1  Til  «•  1    *^®y  denied  that 

his  anairs;  but  that,  towards  the  latter  part  of  1842,  and  they  had  ever 
prior  to  the  month  of  December  in  that  year,  a  change  pj^udiw  o?Sie 

plaintiffs. 
Held,  that,  upon  these  pleadings,  the  plaintiffs  could  not  impeach  the  underleases  and  transfers  on 
the  ground  of  their  having  been  obtained  by  undue  influence,  no  such  issue  being  raised  by  the  bill, 
and  the  allegation  or  the  answer  not  having  the  effect  of  enlarging  the  issues  for  this  purpose. 
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1849.         was  observed  in  his  conduct  and  character,  and  that  he 
Hayward     gradually  became  childish  and  imbecile,  and  subject  to 
V,  strange  delusions  and  aberrations  of  intellect;  and  that, 

towards  the  end  of  the  month  of  December,  1842,  he  be- 
came completely  of  unsound  mind,  and  incompetent  to  ma- 
nage himself  and  his  property,  and  so  continued  until  the 
time  of  his  death. 

The  bill  further  stated,  that,  in  May,  1845,  a  commission 
of  lunacy  was  issued  to  inquire  into  Mr.  Godfrey's  state  of 
mind,  on  the  petition  of  the  plain tiiF,  Mr.  Hayward;  and 
that  on  the  inquisition  he  was  found  to  be  of  unsound 
mind,  and  to  have  been  so  from  the  29th  of  April  pre- 
ceding. 

The  bill  further  stated,  that  in  April,  1843,  Mr.  God- 
frey's solicitor,  by  the  instructions  of  the  defendant  Coombs, 
prepared  four  underleases  of  part  of  the  testator's  estate; 
and  that  the  solicitor  or  the  defendant  Coombs  presented 
them  to  him  for  signature;  and  that  the  same  were  exe- 
cuted by  him  in  the  said  month  of  April,  and  whilst  he 
was  of  unsound  mind.     The  bill  further  alleged,  that  the 
underleases  were  made  without  any  consideration;   and 
that,  although  the  leaseholds  were  of  the  annual  value  of 
300Z.  and  upwards,  the  rents  reserved  amounted  to  871. 
only;  and  that,  at  the  time  of  the  execution  of  the  said 
four  several  indentures  of  lease  by  the  said  Saville  Godfrey, 
he  was  unable,  through  mental  imbecility,  to  comprehend 
the  contents  or  the  purport  and  effect  of  the  same,  and  was 
incompetent  to  the  management  of  himself  and  his  affairs. 
The  bill  further  alleged,  that  the  defendant  Coombs  and 
his  wife  had  procured  Godfrey  to  sign  several  cheques,  for 
sums  amounting  together  to  9661.  I3s.  9d,  in  favour  of  his 
stockbroker,  who,  by  their  direction,  invested  the  money 
in  their  names,  and  in  the  name  of  their  son  Savill  James 
Coombs,  in  lOOOt  SL  per  cent.  Reduced  Annuities;  and  that 
Savill  Godfrey  was,  at  the  time  of  signing  the  cliec|ues,  of 
unsound  mind  and  incompetent,  as  aforesaid ;  and  that  he 
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mentioned  children,  as  are  mentioned,  expressed,  and  de-         i^40. 
clared in  my  said  will  respecting  the  sum  of  1500Z.  there-         (jipE 
by  bequeathed  for  the  benefit  of  the  two  daughters  and     \\-ortuix«i- 
Daniel  the  youngest  son  of  my  said  nephew  William  Sea-         ^on. 
man,  but  which  bequest  of  15002.  is  hereby  revoked  as 
aforesaid/' 

The  testatrix  made  a  third  codicil  to  her  will,  dated  the 
Ifth  of  January,  1818,  by  which,  after  reciting  that  she  had 
effected  a  policy  of  400i.  on  the  life  of  her  said  nephew 
William  Seaman,  and  also  reciting  the  above  stated  be- 
quest of  500t  for  the  benefit  of  Mary  Ann  Seaman  by  the 
Koond  codicil  to  her  will,  she  made  the  following  disposi- 
4m:—"  Now  I  do  hereby  direct  my  said  trustees,  William 
Henry  Worthington  and  Samuel  Boydell,  out  of  the  in- 
terest, dividends,  and  annual  proceeds  of  the  said  sum  of 
^  80  bequeathed  to  them,  to  pay  and  discharge  the 
annual  premium  on  the  said  policy  as  it  arises  during  the 
fife  of  the  said  William  Seaman,  and  to  receive  the  prin- 
cipal sum  of  400Z.  when  it  becomes  due  on  the  decease  of 
tbe  said  William  Seaman,  and  to  stand  possessed  thereof 
^pon  precisely  the  same  trusts,  intents,  and  purposes,  as 
^re  mentioned,  expressed,  and  declared,  of  and  concerning 
tbesum  of  500i  so  bequeathed  to  them  as  aforesaid." 

The  testatrix  died  before  the  year  1820,  and  her  will 
*iid  codicils  were  proved  by  both  her  executors  in  January, 
1820. 

Mary  Ann  Seaman  married  George  Gude  in  1828. 

The  executors  set  apart  500t  to  answer  the  legacy  to 
Mrs.  Gude;  and,  after  deducting  the  legacy  duty,  invested 
^^same  in  their  names  in  6902.  Ts,  \\d.  Consols,  and  out 
**fthe  dividends  paid  the  premiums  on  the  policy,  and  paid 
^^  residue  of  the  dividends  to  Mrs.  Gude. 

^iniliam  Seaman  died  in  1842,  and  the  executors  re- 
eved from  the  Insurance  OflSce  the  400t  assured  and 
"^uses  thereon,  amounting  altogether  to  1280Z.;  out  of 
^^^  money  thus  received  they  advanced  to  Mrs.  Gude  lOOZ. 
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1849.  on  account  of  her  legacy;  and  after  payment  of  the  1 
cy  duty  on  the  amount,  they  invested  the  remainde 
10G91.  18^.  Id.  Consols,  in  their  names,  and  thereupon 
sum  of  1760t  6«.  became  vested  in  their  names  upon 
trusts  declared  for  the  benefit  of  Mrs.  Gude. 

Samuel  Boy  dell  died  in  1846,  and  William  Henry  \ 
thington  died  in  1847,  having  by  his  will  appointed 
ward  Worthington  and  William  Slater  executors,  who  c 
proved  the  same. 

Charlotte  Seaman  married  Mr.  William  Davis.  Da 
Seaman  died  intestate. 

Mr.  and  Mrs.  Gude  repeatedly  applied  to  and  imj 
tuned  the  executors  to  pay  over  the  trust-fund  of  1760i 
or  a  part  thereof,  to  Mrs.  Gude;  but,  beyond  advancing 
1002.  and  paying  the  dividends  to  Mrs.  Gude,  they  c 
formly  refused  to  comply  with  their  requests. 

Under  these  circumstances,  Mrs.  Mary  Ann  Gude, 
her  next  friend,  filed  her  bill  against  Messrs.  Edward  TV 
thington  and  William  Slater,  and  Mr.  George  Gude  i 
husband,  and  against  her  sister  Charlotte  and  her  husbs 
Mr.  W.  Davis,  and  also  against  the  administrator  of  Dai 
Seaman,  deceased. 

The  plaintifi^by  her  bill  stated  the  above  circumstanc 
and  alleged  that  the  trustees  had  not  in  any  manner  < 
ercised  the  discretion  vested  in  them  as  to  the  dispo 
of  the  trust  funds,  and  submitted  that  the  discretions 
power  given  by  the  will  and  codicils  was  personal  to  i 
said  William  Henry  Worthington  and  Samuel  Boydell,  a 
was  at  an  end;  and  she  charged  that  the  primary  int< 
of  the  testatrix  was  to  provide  for  the  plaintiff;  and  th 
in  the  events  that  had  happened,  the  whole  of  the  tn 
funds  and  dividends  were  under  the  trusts  absolutely  vest 
in  her,  subject  to  the  marital  right,  if  any,  of  the  defen 
ant  George  Gude.  The  bill  set  forth,  that  no  settlemei 
or  agreement  for  any  settlement  had  been  made,  th 
George  Gude  was  unable  to  maintain  her,  and  that  heir 
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willing  that  the  whole  fund  should  be  settled  for  her  se-         iS-ii). 
parate  use.      The  bill  prayed  for  a  declaration  that  the 
plaintiff  was  absolutely  entitled  to  the  whole  fund,  or  other- 
wise of  the  rights  of  the  parties. 

Mr.  Russell  and  Mr.  Smythe  for  the  plaintiff. 

Mr.  Bagshawe  for  Mr.  George  Gude. 

Mr.  Bacon  and  Mr.  LitUe^  for  the  trustees,  submitted  to 
act  as  the  Court  might  determine. 

^T.Freeling  for  Mr.  and  Mrs.  Davis  and  the  administrator 
of  Daniel  Seaman,  cited  Pink  v.  De  Tliuisey  (a),  Waller  v. 
WoUer  (6),  M' Donald  v.  Bryce  (c),  and  Broum  v.  Higgs  {d)\ 
and  submitted  that  the  gift  for  the  benefit  of  Mrs.  Gude 
was  conditional  upon  the  exercise  of  a  discretion  by  the 
executors  of  the  testatrix ;  and  no  such  discretion  having 
ever  been  exercised,  the  trust  failed,  and  the  bequest  over 
m  favour  of  Mrs.  Gude's  sister  and  brother  took  effect  (e). 

The  Viob-Chancellor  : — 

I  assume  that  the  discretionary  power  given  by  the  tes- 
^trix  to  her  trustees  has  never  been  exercised  as  to  the 
principal,  at  least  beyond  the  1001;  with  regard  to  the 
'^t  at  least,  the  discreticmary  power  either  has  been  waived 
or  has  been  declined  to  be  exercised.  In  either  view  the 
^^^t  is  the  same. 

It  slould  be  declared,  that  the  plaintiff,  Mrs.  Gude,  is 
absolutely  entitled  to  the  whole  fund;  but  there  must  be  a 

reference  to  the  Master  to  approve  of  a  settlement 

• 

(«)  2  Madd.  157.  Sim.233 ;  Laing  v.  Lauig,  lOSim. 

W  Id.  160,  315  ;  Qough  v.  BuU,  16  Siin.  45 ; 

\c)  2  Keen.  517.  and  Burrovgh  v.  PhUcox^  5  My.& 

(^  ®  Ve8. 561.  Cr.72.  That  executors'  discretion 

(«)   8©o  also,  on    this   point,  is  not  controllable,  see  French  v. 

yXaUter  v.  WMtty  5  Madd.  424;  see,  DaviUsan,  3  Madd.  31)6. 

contra,   ^,.^^,^^  ^  Partridge,  11 


L 
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1849. 

Apra  Idth.  StUTELY  V,  SaBISON. 

The  Court  ap-     31  R,   OIFFORD  movcd,  that  a  guardian  ad  litm 

pointed  a  guar-  ^  "  •      *  p       i 

dian  ad  litem  might  be  appointed  by  the  Court  to  certain  infant  de- 
defendant,  with-  fendants  in  the  cause.  One.of  these  defendants  had  been 
Tn^n  c^iT"  l><^rn  on  the  Slst  of  March  last,  and  he  could  not  safely  be 
"P<^n  an  affida-  produced  in  Court  for  the  purpose  of  such  an  appointment 
infant  was  only  being  made. 

nineteen  days 
old,  and  a  me- 

fh^thctf^if  "^^  Vice-Chancellor  said,  that,  upon  an  affidavit  being 
could  not  bo       produced,  that  the  infant  could  not  be  brought  into  Court 

safely  produced.  -_         ..  i«it 

with  safety,  the  Court  would  make  the  order  in  the  awence 
of  the  infant  defendant 


Aryrili^th  Davall  v.  The  New  Riteb  Compant. 

Ate8tator,being  ElIZABETH  HOLFORD,  being  seised  or  possessed  of 

possessed  of  a  ^  *^  *  » 

part  of  a  share  onc-tliird  part  of  onc  thirty-fifth  part  in  the  adventured 

ver  Company,  moiety  of  the  Ncw  River  Company,  by  her  will  devised  » 

cL^d'soal'^"  effectually  to  Edward  Harris  and  Richard  Harris  equally 

pass  real  estate,  between  them. 

gave  all  his  pro-  iTii<T^i  -i-rr-i  i»j    'niii- 

perty  to  J.  H.,  Upon  the  death  of  Edward  Hams,  letters  oi  aamu"^ 
po^7and  le^gll^'  tratiou  wcrc  granted  in  1808  to  Richard  Harris  as  his 
""'^^^t  *^f^^'''"  lawful  brother;  and  the  dividends  upon  the  whole  were 

should  make  '  * 

in  any  codicil,  paid  t(»  Richard  Harris. 

by  a  codicU  not       Richard  Harris,  by  his  will,  dated  the  17th  of  October^> 

to^ffect  reid*es-  1^22,  and  exccutcd  as  then  required  to  pass  real  estate 

tates, gave seve-  ^adc  the  following  devisc:  "I  leave  to  John  Hester, bo^ 

ral  pecuniary  ...  \    ^^  nt 

legacies,  and      residing  with  me,  all  my  property,  freehold,  leascnolO)  ^ 

died  without 


otherwise  dis-  „  ^ 

posing  of  his  property;  the  testator  left  no  hoir.  Upon  a  question  between  the  devi»ee  ^^'\l^ 
the  Crown: — Nt^fd^  that  New  River  shares  were  real  estate  for  all  purposes;  and  Ae  Court  ded**"^ 
that  J.  II.  took  the  shares  beneficially. 
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ny  other  description  whatsoever,  in  trust,  for  purposes 
egacies  I  shall  make  in  any  codicil  I  may  add  to  this 
last  will" 

!he  testator,  on  the  29th  of  November,  1823,  made  a 
icil,  which  was  not  so  acknowledged  and  attested  as  to 
8  real  estate,  and  thereby  gave  several  pecuniary  lega- 


1849. 


Davall 

V. 

Thk  Nsw 
RlVBR  Co. 


iichard  Harris  died  shortly  after  the  date  of  the  codicil, 
ihout  otherwise  disposing  of  his  property.  John  Hester 
'?ed  the  will  and  codicil  of  the  testator  in  the  Ecclesi- 
ical  Court ;  and  in  1838  he  claimed  to  have  the  entirety 
ie  said  third  part  of  a  share  in  the  New  River  Com- 
ij  transferred  into  his  name;  but  he  did  not  prosecute 
h  claim. 

Fohn  Hester  died  in  December,  1839,  intestate,  leaving 
ry  Davall,  widow,  his  only  sister  and  sole  heiress  at  law 
1  next  of  kin,  him  surviving;  and  letters  of  administra- 
a  to  his  personal  estate  were  shortly  afterwards  granted 
her,  and  she  claimed  the  entirety  of  the  one-third  part 
the  said  share. 

By  an  indenture,  dated  the  31st  of  December,  1845, 
try  Davall  conveyed  and  assured  the  said  third  part  of 
5  share  in  the  New  River  Company,  and  the  dividends 
)n  due  and  thereafter  to  become  due  in  respect  of  the 
d  part,  unto  and  to  the  use  of  her  daughter  Julia  Ann 
kvall,  her  heirs  and  assigns. 

Julia  Ann  Davall  filed  her  bill  in  1845  against  the  New 
ver  Company  and  the  AUomey-GenercU,  and  prayed  a 
claration  that  she  was  entitled  to  the  one-third  part  of 
^  share  in  the  Company,  either  beneficially  or  as  trus- 
*  under  the  will ;  and  that  the  Company  might  be  or- 
^  to  insert  her  name  in  the  books  of  the  Company, 
the  proprietor;  and  for  an  account  of  the  arrears  of  tlie 
ridends,  and  for  pajrment  thereof  to  her. 
%  an  order  made  in  the  cause,  in  1847,  a  preliminary 
<iuiry  was  directed  to  be  made  by  the  Master,  whether 
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Richard  Harris,  the  testator,  died  leaving  any  heir  at 
law. 

From  evidence  before  the  Master  it  appeared,  that  both 
Edward  Harris  and  Richard  Harris  were  illegitimate;  and 
by  his  report,  dated  the  2nd  of  April,  1849,  the  Master 
found  that  Richard  Harris  left  no  heir  at  law. 

The  cause  now  came  on  for  hearing. 

Mr.  Swanston  and  Mr.  Faber  for  the  plaintiff. — Shares  in 
the  New  River  Company  are  real  estate:  Townsendy. 
Ash  (a).  The  will  of  Richard  Harris  devised  the  entire 
legal  estate  in  the  one-third  part  of  a  share  which  was 
vested  in  him  to  John  Hester.  The  practical  objects  of 
the  will  are  twofold:  1st  The  devise  of  the  share.  2nd 
That  the  devisee  should  do  certain  acts.  The  will  has  ef- 
fected its  primary  object  The  fee  vested  in  the  devisee. 
The  obligation  to  do  the  acts  which  the  testator  intended 
to  be  done  has  not  arisen.  The  plaintiff,  whose  title  is 
under  the  devisee,  claims  that  the  fee  thereupon  vested 
absolutely  in  him.  The  Crown,  on  the  contrary,  contends, 
that  there  being  no  effectual  disposition  of  the  equitable 
interest  by  codicil,  the  devisee  became  a  trustee  for  the 
heir  of  the  testator;  and  that  he,  being  illegitimate  and 
having  left  no  heir,  became  a  trustee  for  the  Crown.  But 
this  is  not  supported  either  on  principle  or  by  the  autho- 
rities. 

[The  Vicb-Chancellor  here  suggested,  that  there  migW 
possibly  be  some  doubt,  whether  the  question  of  equitable 
title  between  the  plaintiff  and  the  Crown  had  come  pro- 
perly before  the  Court  The  counsel  for  the  plaintiff  «^^ 
for  the  CVown  thereupon  agreed  to  submit  to  the  Court 
the  equitable  question  between  them.] 

Mr.  Wrai/  for  the   Crown. — In  Burgess  v.  Whe(Ue(f>}j 

(a)  3  Atk.  337.  Eden,177;  and  seeCo.  Littl^l ». 

(/»)  1  Blao.  Rep.  123;   ^.  C,  1      note  by  Butler. 


I 
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s  was  a  technical  difficulty  as  to  escheat,  which  does        i849. 
arise  here.     This  case  is  within  the  principle  of  the      ^^vall" 
rion  in  MiddleUm  v.  Spicer  (a).     He  also  referred  to  v« 

Thk  Nbw 

lor ?.  Haygarih  (6),  and  WdUcer  v.  Denne  (c).  Rivkr  Co. 

r.F^ramand  "ULr.AUnvMy  for  the  New  River  Company, 
oitted  to  act  as  the  Court  should  direct 


ViCB-Ch  ANCBLLOR : — 

lares  in  the  New  River  Company  are  real  estate  for 
•urposcs;  and  i  think,  that,  if  Mr.  Harris  had  left  an 
,  he  would  have  been  entitled  beneficially, 
do  not  think  that  Burgess  v.  Wheate  and  the  present 
are  substantially  distinguishable,  and  I  must  decide 
rdingly. 

bere  must  be  a  declaration  that  John  Hester  took  the 
oi  the  share  beneficially. 

I  1  Bro.  C.  C.  201.         (b)  14  Sim.  8.         (c)  2  Vea.  jun.  185. 


Grove  v.  .Young.  April idth, 

[IS  was  a  motion  on  behalf  of  the  defendant,  that  he  where  it  ap- 
it  be  at  liberty  to  examine  Mr.  John  Stoneman  de  ^davi"Sat 
J  esse  as  a  witness.     The  motion  was  supported  by  af-  ^  ^a^riai  wit- 

*  *  "^  ness  was  going 

dts,  which  stated,  that  John  Stoneman  was  a  material  abroad,  an  or- 

iess  on  behalf  of  the  defendant,  and  that  he  was  the  upon  motion, 

witness  who  could  depose  to  several  important  and  antMouid  be 

erial  facts  in  the  suit;  but  the  affidavits  did  not  spe-  at  liberty  to 

*■         examine  him 
de  bene  esse ; 
•  ^Bs  held  not  to  bo  necessary  that  the  affidavits  should  disclose  the  points  to  which  it  waa 
^  to  examine  the  witness,  or  that  be  was  the  only  witness  who  could  give  evidence  on  the 
I. 
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cify  the  points  on  which  his  evidence  was  material  It 
also  appeared,  from  the  affidavits,  that  he  was  about  to  sail 
to  the  East  Indies,  and  that  his  absence  from  this  countiy 
would  most  probably  extend  over  the  hearing  of  the  canae 
and  the  trial  of  any  issue  which  might  be  directed  by  the 
Court 


Mr.  Beales  appeared  in  support  of  the  motion. 


Mr.  Rcud^y  for  the  plaintiff,  submitted  that  the  defend- 
ant was  not  entitled  to  the  order  asked  upon  the  affidavits 
in  support  of  it  To  entitle  the  defendant  to  the  otifx 
asked,  he  should  disclose  the  precise  points  to  which  it  was 
intended  to  examine  the  witness:  Hope  v.  Hope  (a) \  be 
also  referred  to  Bourn  v.  ChUd  (6),  and  M'Kenna  t.  Eve- 
riU  (c) ;  and  it  should  appear  upon  the  affidavits  that  Mr. 
Stoneman  was  the  only  witness  who  was  able  to  give  evi- 
dence  on  the  points  specified:  Pearson  v.  Tfard(d),  Bowe 
V. (e). 

The  Yicb-Chakcbliob  said,  he  should  have  thought  this 
only  not  a  motion  of  course,  because  it  required  notice 
It  appeared  that  Stoneman  was  a  material  witness,  and 
that  he  was  going  abroad. 

The  order  was  made;  and  the  costs  of  the  motion  vere 
directed  to  be  costs  in  the  cause. 


(ti)  3  Beav.  317. 
{h)  3  Sim.  457. 
(c)  S  Beav.  188. 


(d)  1  Cox,  177. 
(c)  13  Ves  261. 


I') 
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1849. 

Haywabd  v.  Pubssby.  ^T^m!^ 

April  23rrf. 

i  suit  instituted  by  James  Hayward,  Sarah  xhe  bill  etated, 
e,  and  three  infant  sons,  who  were  legatees  ^^^f  *^'^°^**' 
3f  the  residuary  estate  of  a  testator  named  testator,  had  ac- 
ey,  to  set  aside  certain  tranfers  of  stock  and  oyer  his  mind, 
lade  and  executed  by  the  testator  aRer  the  ^^J^elJ 
ill,  in  favour  of  Joseph  Lush  Coombs,  Amy  hi^  wiu  an  im- 

proper  and  un- 

8,  and  the  members  of  his  family,  who  were,  equal  distribn- 
1,  legatees  of  the  other  two-thirds  of  the  re-  p^amongWi 
laintiff  James  Hayward,  and  the  defendant  ^^X*°i^^ 
Joombs,  were  the  children  of  the  testator's  j«idice.  it  then 
kmes  Hayward  the  elder,  since  deceased  ter  the  execn- 

leged,  that  Mrs.  Coombs  and  her  husband,  ^''J't^totSrlS' 
arriage,  which  took  place  in  1826,  were  al-  came  of  unsound 

°  '^  ,  mmd,and,while 

.  Godfrey  to  occupy  a  house  of  his  rent  free;  in  that  state, 
.  Coombs  acted  as  his  housekeeper;  that  her  leases  and  tnmt- 
no  property,  nor  did  anything  to  earn  a  liveli-  fi^our 'of^^e"* 

Xh  his  wife  was  wholly  maintained  by  Mr.  »"»«  defend- 
ants, and  by 

t  they  availed  themselves  of  the  opportunity  their  procure- 

•  Aj.»A  "^ii-'x       i_x   •       ment:  and  the 

leir  constant  intercourse  with  nmi  to  obtain  bill  prayed  that 
luence  over  his  mind  to  the  prejudice  of  the  ?*®*®  ""^^^ 

*     ''  ^  leases  and  trans- 

es  Hayward ;  and  that  the  unequal  distribu-  fers  might  be 
operty,  made  by  his  will,  was  owing  to  such      Thedefend- 

d  that  the  will  was  prepared  with  their  pri-  ^J^e^^Tt- 

cealed  from  the  plaintiff  James  Hayward.  *f^  ^^  ^y 

"  their  attention 

urther  stated,  that,  up  to  the  year  1842,  and  to  the  testator, 
rly  part  of  that  year,  the  testator  was,  by  all  powiWy^have 
ewhim,  considered  as  a  sensible  and  prudent  iS^u^^^*^^, 
.3  perfectly  competent  to  the  management  of  his  mind;  but 

,  .      .      .  r^  ,    they  denied  that 

ut  that,  towards  the  latter  part  of  1842,  and  they  had  eyer 
month  of  December  in  that  year,  a  change  pJ^uJlJ^of'Sie 

plaintiffs. 
1  these  pleadings,  the  plaintiffs  could  not  impeach  the  underleases  and  transfers  on 
r  having  been  obtained  by  undue  influence,  no  such  issue  being  raised  by  the  bill, 
or  the  answer  not  having  the  effect  of  enlarging  the  issues  for  this  purpose. 
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1849.         was  observed  in  his  conduct  and  character,  and  that  he 

Hayward     gradually  became  childish  and  imbecile,  and  subject  to 

V*  strange  delusions  and  aberrations  of  intellect;  and  that, 

PURSSSY.  ° 

towards  the  end  of  the  month  of  December,  1842,  he  be- 
came completely  of  unsound  mind,  and  incompetent  to  ma- 
nage himself  and  his  property,  and  so  continued  until  the 
time  of  his  death. 

The  bill  further  stated,  that,  in  May,  1845,  a  commission 
of  lunacy  was  issued  to  inquire  into  Mr.  Godfrey's  state  of 
mind,  on  the  petition  of  the  plaintiff,  Mr.  Hayward;  and 
that  on  the  inquisition  he  was  found  to  be  of  unsound 
mind,  and  to  have  been  so  from  the  29th  of  April  pre- 
ceding. 

The  bill  further  stated,  that  in  April,  1843,  Mr.  God- 
frey's solicitor,  by  the  instructions  of  the  defendant  Coombs, 
prepared  four  underleases  of  part  of  the  testator's  estate; 
and  that  the  solicitor  or  the  defendant  Coombs  presented 
them  to  him  for  signature;  and  that  the  same  were  exe- 
cuted by  him  in  the  said  month  of  April,  and  whilst  he 
was  of  unsound  mind.  The  bill  further  alleged,  that  the 
underleases  were  made  without  any  consideration;  and 
that,  although  the  leaseholds  were  of  the  annual  value  of 
300i.  and  upwards,  the  rents  reserved  amounted  to  Sll 
only ;  and  that,  at  the  time  of  the  execution  of  the  said 
four  several  indentures  of  lease  by  the  said  Saville  Godfrey, 
he  was  unable,  through  mental  imbecility,  to  comprehend 
the  contents  or  the  purport  and  effect  of  the  same,  and  was 
incompetent  to  the  management  of  himself  and  hb  afiairs- 
The  bill  further  alleged,  that  the  defendant  Coombs  and 
his  wife  had  procured  Godfrey  to  sign  several  cheques,  i^ 
sums  amounting  together  to  9661  I3s.  9rf.,  in  favour  oi^^ 
stockbroker,  who,  by  their  direction,  invested  the  money 
in  their  names,  and  in  the  name  of  their  son  Savill  Jam^s 
Coombs,  in  lOOOt  31  per  cent  Reduced  Annuities;  andtba^ 
Savill  Godfrey  was,  at  the  time  of  signing  the  cheques,  ^^ 
unsound  mind  and  incompetent,  as  aforesaid;  and  that  b^ 
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er  gave  any  direction  to  the  stockbroker  as  to  the  ap-        1649. 
iation  of  the  said  sums  of  money,  and  was  not  aware  of     iiavward 
mode  in  which  it  was  proposed  to  apply  the  proceeds       pu^by. 
he  said  cheques. 

lie  bill  then  stated  in  detail  particular  circumstances, 
evidences  of  insanity,  at  the  date  of  the  transaction 
ght  to  be  impeached ;  and  prayed  for  the  surrender  to 
executors  of  the  premises  comprised  in  the  underleases, 
I  that  the  lOOOt  stock  might  be  transferred  to  them, 
^e  defendants,  Ctoombs  and  his  wife,  by  their  answer 
i,  that  Mr.  Godfrey,  for  eighteen  years,  resided  with 
m;  and  that  the  defendant  Mrs.  Coombs  was  his  only 
lale  relation,  and  had  the  entire  management  of  his  do- 
Stic  establishment,  and  was,  during  the  whole  of  that 
iod,  with  the  exception  of  the  occasions  when  Mr. 
ifrey  went  from  home  for  the  benefit  of  his  health,  in 
istant  attendance  upon  him,  and  administered  to  his 
aforts  in  every  possible  way;  and  that  the  defendants, 
and  Mrs.  Coombs,  upon  all  occasions,  treated  Mr.  God- 
f  with  the  utmost  deference  and  affection,  which  he 
iprocated  towards  them  and  their  family.    They  further 
d,  that,  under  these  circumstances,  it  was  probable,  that 
ij  had  some  influence,  but  not  an  improper  influence 
ir  him ;  and  that  such  influence,  if  any,  was  never  ex- 
ed  in  any  way  to  the  prejudice  of  the  plaintiff  James 
•yward  or  his  family ;  that  the  unequal  distribution  of 
'  property  of  the  said  Savill  Godfrey,  made  by  his  will, 
8  owing  principally  to  the  circumstance  of  the  plaintiff 
tnes  Hayward  having  received  from  Mr.  Godfrey  sums 
Dioney  far  exceeding  the  amount  ever  received  by  the 
fendant  Mrs.  Coombs,  and  from  a  feeling  of  justice  to- 
^ds  her,  and  in  order  to  put  Mrs.  Coombs  and  the  plain- 
•  James  Hajrward  upon  an  equal  footing. 
Evidence  was  gone  into  on  both  sides. 

Mr.  Malins,  Mr.  H.  Stevens,  and  Mr.  HecUey  for  the  plain- 
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1849.  tifik— The  fair  result  of  the  evidence  is,  that  the  testiter 
was  of  unsound  mind  at  the  date  of  the  transactions  Em 
if  this  should  not  be  considered  as  established,  still  &  cm 
of  undue  influence  is  made  out;  and  as  the  defendaa^ 
Coombs  and  his  wife,  all^e  by  the  answer  generallj,  lint 
they  have  never  used  their  influence  to  the  prqndkeif 
the  plaintiiBT  James  Hayward,  a  case  of  undue  influeneeii 
sufficiently  put  in  issue. 

Mr.  Russdl,  Mr.  W,  RudaU,  and  Mr.  Hare  for  the  do- 
fondants. — The  evidence  relied  on  to  prove  insanity  ■ 
self  contradictory  and  incredible,  and  is,  at  all  eTentik 
completely  displaced  by  the  concurrent  testimony  of  Hen 
Gosling  the  bankers,  the  brokers,  and  the  other  met  i 
business,  in  whose  presence  the  transactions  sought  to  tl 
impeached  took  place,  whose  evidence  must  be  consideiei 
as  outweighing  the  exaggerated  gossip  and  vague  leodke* 
tions  of  the  servants  and  others  who  have  been  examiiMi 
on  behalf  of  the  plaintifis,  as  to  particular  acts  and  bebi* 
viour  of  Mr.  Godfrey  at  other  times.  As  to  undue  infc' 
ence,  it  is  only  allied  by  the  pleadings  with  reference  ti 
the  will,  which  is  not,  and  cannot  be,  here  impeached.  Ih 
transactions  in  question  are  sought  to  be  impeached  bf 
the  bill  on  the  groimd  of  insanity  only.  The  answer  doei 
not  enlarge  the  issue  raised  by  the  bill,  even  if  it  could  do 
so;  for  it  must  be  read  with  refer^ice  to  the  interropr 
tory  in  the  bill,  which  only  applies  to  the  testamentUT 
distribution.  Indeed  the  two  cases  are  contradictory,  ^ 
the  plaintifis  cannot  all^e,  that  undue  influence  was  ex- 
ercised upon  an  intellect,  the  existence  of  which  diey^^ 
the  same  time  deny. 

Sir  F,  Simpkinson  and  Mr.  De  Gex  appeared  for  the  ex- 
ecutors. 

Mr.  MalinSy  in  reply,  relied  upon  the  above  all^ations 
in  the  bill  as  to  the  exercise  of  imdue  influence,  and  i^ 


V, 

PuRssmr. 
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ferred  to  AUwood  v. (a),  Taylor  v.  Tabrum  (6),  Watts        1849. 

y.  Hyde  (c),  as  shewing  that  upon  the  allegations  in  the      hayward 
answer  the  plaintiffs  might  set  up  a  case  of  undue  influ- 
ence. 

The  Viob-Chancellor: — 

I  have  considered  the  pleadings  and  evidence  in  this 
casa  The  plaintiffs,  as  I  understand,  in  consequence  of 
a  decree  made  in  another  suit,  waived  at  the  bar  by 
their  counsel  all  relief  prayed  by  the  present  bill,  except 
as  to  the  four  leases  or  underleases  to  Mr.  Coombs,  exe- 
cuted in  1843,  and  the  sums  of  stock,  amounting  together 
to  lOOOZ.  3t  per  cent.  Reduced  Annuities,  purchased  in  the 
months  of  January,  February,  April,  and  May,  in  that 
year,  in  the  names  of  Mr.  and  Mrs.  Coombs  and  their 
eldest  son,  thus  restricting  the  suit  now  before  the  Court, 
practically,  to  the  object  of  impeaching  those  transactions, 
and  restoring  or  giving  to  the  late  Mr.  Godfrey's  personal 
estate  the  benefit  of  the  four  leases  or  underleases  from 
the  time  when  they  were  executed,  and  the  benefit  of  the 
stock,  as  to  part,  from  March,  1843,  and  as  to  the  residue, 
from  May  in  that  year. 

In  this  view  of  the  case,  it  has  plainly  been  necessary  to 
ascertain  what  are  the  grounds  on  which,  on  the  record, 
the  plaintiffs  in  these  respects  profess  to  seek  relief;  that 
is,  the  case  which,  as  to  the  leases  or  underleases,  and  the 
stock,  the  bill  has  brought  to  the  defendants'  attention,  has 
called  on  them  to  meet  and  answer. 

Having  carefully  read  the  bill,  especially  the  passages 
that  Mr.  Malins  in  his  reply  particularly  noticed,  I  have 
come  to  the  conclusion  that  it  must  be  treated  as  putting 
the  plaintiffs'  title  to  relief,  in  respect  of  the  leases  or  un- 
derleases and  the  stock,  solely  and  entirely  on  the  ground 
of  Mr.  Godfrey's  unsoundness  of  mind  at  the  time  of  each 

(a)  1  Bubs.  353.  (p)  6  Sim.  281.  (c)  2  Coll.  368. 


V. 
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1849.  of  those  transactionB  respectively — on  the  ground  that,  In 
Hayward  *^®  language  of  the  record,  he  was  then  "  completely  of 
unsound  mind  and  incompetent  to  manage  himself  and  his 
property."  Upon  the  assumption,  therefore,  that  at  the 
time  of  either  of  the  impeached  transactions  he  was  of 
sound  mind,  that  transaction,  I  think,  cannot,  under  this 
bill,  be  questioned,  on  the  ground  of  undue  influence  or  of 
influence  improperly  exercised,  or  confidence  abused,  or 
ignorance,  error,  defective  information,  or  insufficient  ad- 
vice, if  there  was  any  undue  influence,  or  any  influence 
improperly  exercised,  or  ignorance,  error,  defective  inform- 
ation, insufficient  advice,  or  abuse  of  confidence. 

It  was,  however,  contended  for  the  plaintifl^s,  that,  on 
principle  or  authority,  or  both,  the  form  of  the  answers^ 
or  of  one  or  more  of  them,  ought  to  be  deemed  to  have  en- 
larged the  issue  or  issues  raised  by  the  bill  (supposing  my 
construction  of  it  correct),  so  as  to  enable  the  Ck)urt  to 
give  relief  in  respect  of  the  impeached  transactions,  eren 
upon  the  assumption  that  Mr.  Godfrey  was  not  of  unsound 
mind  at  any  time  before  the  year  1844  or  1845,  if  the 
merits  apparent  upon  the  evidence  shew  the  transactions 
to  be  inequitable.  I  have  not,  however,  been  able  to  con- 
vince myself,  that  this  contention  is  well  founded;  and 
I  cannot  accede  to  the  argument  It  is  not  supported,  I 
think,  by  principle,  nor  by  the  case  of  Gordon  v.  Oordon{(i] 
or  Parsons  v.  Briddock  (6),  nor  by  any  one  of  the  authori- 
ties that  Mr.  Malins  mentioned  (none  of  which  do  I  ques- 
tion), nor  by  any  other  authority  that  I  am  aware  of 

His  Honor  then  proceeded  to  analyze  and  comment  upon 
the  evidence  as  to  the  soundness  of  Mr.  Godfrey's  mind,  and 
directed  two  issues  to  be  tried :  first,  whether  Savill  Grodfrcy 
executed  the  four  leases  or  underleases  when  of  sound  mind, 
so  as  to  be  sufficient  for  the  government  of  himself  and  his 
property ;  and  secondly,  whether  Savill  Godfrey,  when  of 

(a)  3  Swanst.  400.  (6)  2  Vera.  608. 
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sound  mind,  so  as  to  be  sufficient  for  the  government  of        1849. 
himself  and  his  property,  authorised  or  approved  the  pur-      havward 
chase  of  the  five  parcels  of  stock,  or  any  or  either  of  them,  ^' 

in  the  joint  names  of  Mr.  and  Mrs.  Coombs  and  Savill 
James  Coombs. 

The  issues  were  tried,  and  a  verdict  found  upon  both 
of  them  in  favour  of  the  validity  of  the  transactions  in 
question. 

The  bill  was  thereupon  dismissed,  with  costs  to  the  ex-  j^^  ^Qth, 
tent  of  400t,  to  be  paid  by  arrangement  out  of  the  plain- 
tiffs' share  of  the  residuary  estate.  The  decree  was  made 
in  the  principal  cause,  and  in  a  cause  of  Coombs  v.  Brookes, 
which  had  been  instituted  for  the  administration  of  the 
assets  of  the  late  Mr.  Godfrey. 


I 


Lambert  v.  Newark.  April  27th. 

N  this  case  a  fund  had  been  carried  to  the  credit  of  the  WHiere  a  fund 
cause,  to  an  account  called  "The  Account  of  Nutty  Lam-  one"foriife,*° 
bert  and  those  entitled  in  remainder."  ^^  remainder 

to  a  class,  (the 

Nutty  Lambert  was,  under  the  will  (a)  of  the  testator  in  members  of 
the  cause,  entitled  to  the  income  of  the  fund  for  life.    She  as  their  shares, 
had  lately  died;  and  a  petition  was  now  presented  by  a  ^J^y^^ 
person  entitled  to  one-ninth  part  of  the  fund  expectant  faster),  had 

^1  i»         /•    1  "^"  carried  to 

on  Nutty  Lambert  s  decease,  for  the  transfer  of  that  por-  a  separate  ac- 
tion of  the  fimd.     All  the  facts  had  been  found  by  the  ^^^ition,*pre^ 
Master  in  a  former  stage  of  the  cause,  and  the  only  ques-  S^J^^of^*^ 
tion  raised  was,  whether  the  persons  entitled  to  the  other  ^ant  for  life, 

directed  the 
transfer  of  one- 
ninth  part  of 

the  fimd  to  the  person  who  appeared  on  the  report  to  be  entitled  thereto,  without  service  of  the  petition 

on  the  persons  entitled  to  the  other  eight-ninths. 

(a)  See  Hutchinson  v.  Townsend,  2  Keen.  676 ;  and  Lambert  v. 
Hutchinson,  I  Beav,  278. 

VOL.  III.  E  B  D.  G.  a 
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Lambkrt 

V. 
NSWARK. 


eight-ninths  ought  to  have  been  served  with  the  present 
petition,  which  had  not  been  served  on  any  one. 

Mr.  W.  Morris,  in  support  of  the  petition,  referred  to 
Smith  V.  Snow  (a),  Hutchinson  v.  Toumsend  (6),  and  Lena- 
ghan  v.  Smith  (c). 

The  Vicb-Chancellob  thought  it  unnecessary  to  sem 
the  other  persons  entitled,  the  Master  having  found  all  the 
facts,  and  the  state  of  the  family.  And  his  Honor  made  an 
order  for  the  transfer  of  one-ninth  of  the  fund. 


(a)  3  M&dd.  10. 


(6)  S  Keen.  675.  (e)  2  Ph.  301. 


April  ^ih  & 
29tA. 

Where  the  as* 
signor  of  a  le- 
gacy put  in  a 
joint  answer 
with  other  le- 
gatees, and  her 
assignee  a  sepa- 
rate answer : — 
Held^  that  this 
did  not  relieve 
the  assigned 
fund  from  the 
assignee's  costs; 
but  that  the  be- 
nefit of  the 
joinder  of  the 
assignor  with 
the  other  lega- 
tees ought  to 
go  to  the  gene- 
ral estate. 


Hetwood  V,  Grazebbook. 

X  HIS  was  a  legatees'  suit  for  the  administration  of « 
testator's  estate.  One  of  the  legatees  had  assigned  her 
share,  upon  certain  trusts,  for  creditors.  She  put  in  a  joint 
answer  with  other  legatees.  Her  assignees  under  the  deed 
answered  separately.  The  question  was,  whether  th«J 
were  entitled  to  a  separate  set  of  costs,  which  they  claimed 
on  the  ground  that,  as  their  assignor,  who  might  haTe 
answered  separately,  had  joined  with  other  legatees,  no 
extra  costs  had  been  incurred  by  reason  of  the  assignmest 

Mr.  Spence,  Mr.  Russelly  Mr.  Wigram,  Mr.  K.  FarkeTi 
Mr.  Wright,  Mr.  0,  L.  Russell,  Mr.  Osborne,  Mr.  F.  BM 
Mr.  J.  V,  Prior,  Mr.  Oaselee,  and  Mr.  Erskine,  appeared  fe 
the  several  parties. 

The  Vice-Chancellob  held,  that  the  assignees  most 
take  their  costs  out  of  their  share;  and  that  the  genertl 
estate  ought  to  have  the  benefit  of  the  joinder  of  the  ^ 
signor  with  the  other  legatees. 
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Harmer  v.  Gooding.  April  so^A. 

JL  HIS  was  a  demurrer  for  want  of  equity,  and  for  want  By  the  rules  of 

^  .  a  building  so- 

OI  parties.  dely  mombers 

The  plaintiffs  sued  on  behalf  of  themselves  and  all  others  to'^^hdmw'on 
the  members  of  the  Hackney  Benefit  Building  Society  giving  notice, 

and  on  certain 

(except  the  defendants).  The  defendants  were  the  direc-  terms  as  to  the 
tors  of  the  society,  three  of  them  being  also  the  trustees,  tionTf  their^"^' 
and  one  of  them  the  treasurer.  subscriptions. 

A  bill  wjis  hied 

The  bill  alleged  that  the  society  was  established  in  Au-  l>y  wmc  mem- 

bcrs  who  had 

gust,  1845,  for  the  purpose  of  raising  (by  monthly  or  other  withdrawn,  on 
subscriptions  of  the  several  members,  in  shares  not  exceed-  ^^^  and  the 
inff  120i.  for  each  share,  and  such  subscriptions  not  exceed-  ^^^^J^  memiwrs 

,    ^  ^  of  the  society 

ing  in  the  whole  10«.  per  month  for  each  share,)  a  stock  or  (except  the 
fund  for  enabling  each  member  to  receive,  out  of  the  funds  a^nst^thedi- 
of  the  society,  the  amount  or  value  of  his  or  her  share  or  ,^*^"ein^h 
shares  therein,  to  erect  or  purchase  one  or  more  dwelling  fra"d»  »"<!  ^^^^^ 

1  T       !!•        1  1  11111  ing  an  account 

house  or  dwelling  houses,  or  other  real  or  leasehold  estate,  of  nil  the  deal- 
to  be  secured  by  way  of  mortgage  to  the  society,  until  the  ^?fon8  of  Uie' 
amount  or  value  of  his  or  her  shares  should  have  been  ^^^^y^  ^\   ^ 

that  the  dt-fend- 

fuUy  repaid,  with  interest  thereon,  and  all  fines  and  other  ants  might  make 

payments  incurred  in  respect  thereof     That  the  society  arising  from 

was  in  every  respect  a  lawful  society,  and  within  the  pro-  brcm^h'of  trust, 

visions  of  the  Act  of  the  ()  &  7  Will.  4,  for  the  regulation  ^^'("i.  "<-^'i«^^-^ 

°  or  default: — 

of  Benefit  Building  Societies.  iieU,  tiiat  the 

That  by  the  14?thrule  it  was  provided,  that  as  often  as  haTnot^wTtii^ 
the  funds  of  the  society  should  amount  to  a  share  or  sum  Jri^^n,  ought  to 

•^  be  i)arties  by  re- 

of  1 20Z.,  the  same  should  be  respectively  awarded  to  the  presentiiiion  or 
highest  bidder  for  the  preference,  and  the  purchaser  should  were  not  suffi- 
have  the  privilege  of  taking  additional  shares  of  120Z.  as  ^'i^tcd  by  eUhor 
therein  mentioned.  ^\^  plaintitf*.  or 

the  dcfeiidnnts. 

That  the  22nd  rule  was  thus  expressed,  "  That  any  per-  And  the  b:!i 
son  who  shall  be  desirous  of  withdrawing  from  this  socie-  that  thoir  names 

Were  unknown 
to  the  plaintiffs,  a  demurrer  for  want  of  parties  was  allowed. 
The  uanal  reference  in  a  bill  to  a  document  itself,  part  of  which  alone  is  stated,  docs  not  entitle 
the  plaintiff,  on  demurrer,  to  read  the  parts  of  the  document  which  are  not  set  out 

£  e2 
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1849.        ty  any  share  or  shares  which  shall  not  have  been  purchas- 

tp"     '      ed  according  to  article  14,  shall  be  allowed  to  do  so  on 

«'.  giving  one  month's  notice  in  writing  of  such  his  or  her  in- 

*^"'^^*      tention  to  the  board  for  the  time  being,  at  any  montUj 

meeting  of  the  society,  and  the  money  subscribed  in  respect 

of  any  such  share  or  shares  shall  be  repaid  to  such  member, 

subject  only  to  the  forfeitures  next  hereinafter  mentionei 

The  statement  of  the  rules  in  the  bill  concluded  thus- 
"  as  by  such  rules  to  which  your  orators  crave  leave  to  re- 
fer when  the  same  shall  be  produced  to  this  honourable 
Court,  will  appear." 

The  bill  stated,  that,  on  the  20th  of  August,  1845,  the 
plaintiffs  duly  entered  the  society,  and  paid  the  entrance 
money  on  two  shares,  and  thenceforth  regularly  paid  their 
subscriptions;  and  that  many  other  persons  entered  the 
society  and  paid  their  subscriptions;  and  that  advaiicee 
were  made  to  the  members  according  to  the  rulea 

The  bill  further  stated,  that  none  of  the  shares  of  the 
plaintiffs  had  ever  been  purchased  according  to  the  1^ 
rule.  That  at  a  monthly  meeting,  held  on  the  29th « 
September,  1847,  the  plaintiffs  and  many  other  member 
gave  the  directors  notice  in  writing,  pursuant  to  the  iSd 
article;  but  that  the  defendants  refused  to  pay  the  monitf 
payable  on  those  shares.  That  subsequently  many  other 
members  gave  similar  notices. 

That  on  the  1st  of  May,  1848,  the  directors  sent  aprintei 
circular  to  the  members,  which  stated  that  the  directois 
did  not  feel  it  possible  to  return  more  than  one-half  of  the 
amoimt  subscribed,  to  be  paid  in  rotation,  according  to  the 
date  of  the  notices  of  withdrawal ;  and  that,  when  the 
society  was  wound  up,  any  balance  beyond  the  smn  » 
1201  per  share,  would  be  divided  rateably  among  thoae 
who  then  withdrew,  upon  condition  that  any  sharehoMtf 
who  had  given  notice  to  withdraw,  might  revoke  such  no- 
tice, and  be  reinstated  as  a  shareholder,  upon  paying  np 
his  monthly  instalments,  with  interest  at  the  rate  of  ^ 
per  cent  per  annum,  but  not  subject  to  any  fine 
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The  bill  alleged  that  all  the  operations  of  the  society  had         1849. 
been  suspended^  although  there  had  been  no  dissolution       harmbr 
thereof;  and  it  charged  that  the  defendants  had  fraudu-       ^   ^• 

°       ^  Gooding. 

lently,  negligently,  and  improperly  advanced  funds  of  the 
society  on  grossly  insufficient  security,  and  had  otherwise 
acted,  as  therein  mentioned,  fraudulently,  negligently,  and 
improperly,  and  in  breach  of  their  duty  as  trustees. 

The  bill  also  charged  that  the  members  of  the  society 
were  more  than  200  in  number,  and  that  their  rights 
and  liabilities  were  so  subject  to  change  and  fluctuation 
by  death  and  otherwise,  that  it  was  not  possible,  without 
the  greatest  inconvenience,  to  make  them  parties  to  the 
suit;  and  that,  to  do  so,  would  render  it  impossible  in  fact 
to  prosecute  the  suit  to  a  hearing;  and  that  all  the  mem- 
bers, except  the  defendants,  had  a  common  interest  with 
the  plaintiffs  in  the  subject-matter  of  the  suit,  and  in  ob- 
taining the  relief  thereby  prayed.  That  the  defendants 
alleged,  that  the  members  who  had  not  given  notice  of 
withdrawal  had  not  such  common  interest,  and  were  ne- 
cessary parties  to  this  suit;  whereas  the  plaintiffs  charged 
that  such  last-mentioned  members  were  more  than  100  in 
number;  and  that,  if  the  said  last-mentioned  members  had 
not  a  common  interest  with  the  plaintiffs  in  the  subject- 
matter  of  this  suit  (which  the  plaintiffs  did  not  admit,  but 
charged  the  contrary  to  be  true),  yet  that  such  rights  and 
interests  as  they  had  adversely  to  the  plaintiffs  were  suffi- 
ciently represented  by  the  defendants,  none  of  whom  had 
given  notice  of  withdrawal. 

The  prayer  was  for  an  account  of  all  the  dealings  and 
transactions  of  the  society  and  of  the  directors  and  trus- 
tees; that  the  amount  of  all  sums  lost  by  their  fraud,  breach 
of  trust,  wilful  neglect,  or  default  might  be  ascertained;  and 
that  they  might  be  declared  liable  to  make  good  the  same; 
and  for  a  receiver,  and  an  account  of  the  debts  and  liabi- 
lities of  the  society ;  and  that  the  property  of  the  society 
might  be  applied  in  their  payment. 

No  member  who  had  not  given  notice  of  his  intention  to 
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1  >i:<         vithdnir.  wms  made  a  pArtr,  except  the  defendants,  who 
were  dii^ect-ors. 

Mr.  5v>jftj£C'ii  and  Mr.  Btawui,  in  sapport  of  the  de- 
murrer.— Bt  the  Boilding  Societies  Act  (6  &  7  Till  4, 
c  Si.  &.  4  the  f*K«Tision5  of  the  Friendly  Societies  Acts  are 
inc-Mjoiated  with  the  former  statute;  and  by  one  of  these 
IM  G«^x  4,  c  56,  5.  27,  special  tribunals  are  appointed  for 
senHug  disT-ntes.  and  thos  the  jurisdiction  of  the  Court 
is  excluded:  Crwp  t.  Bunbvry  [a\  Bex  v.  MUdeM 
5viri\-7*  BjtJ-  l .  Abo  the  suit  is  defective  for  want  of 
{•aitiesL.  the  members  who  hare  not  withdrawn  not  being 
pepi«5«ited  on  the  record;  for  as  misconduct  is  imputed 
to  the  dinectois,  and  it  is  sought  to  make  them  personaDj 
liable,  they  cannot  he  considered  as  rq)resenting  innocfflt 
members:  Et^jks  t.  St<iei  r,-  Deeki  v.  iS^fiAope  ((J),  Mot- 
ley V.  d/^;.fi  /^,  Biduird^on  r.  Larpeni  {J"). 

Mr.  Bacon  and  Mr.  SovAffoie  in  support  of  thebiD.- 
First,  the  juriidictitm  of  the  Court  can  only  be  ousted  or 
ex|«ress  enactment,  and  is  not  takoi  away  by  the  Act 
refemed  to :  CmA:U  t.  Kimoehm  '^>.  Secondly,  Appeff^ 
T.  PcuM  A'  shews  that  the  suit  is  sufficientlv  constituted 

9 

as  to  f.aitiesL  [The  ric^Ckimcellor. — ^Was  there  not  m 
the  biU  in  that  case  an  allegation,  that  the  names  of  the 
absent  persiCins  were  unknown  f]  The  decision  did  not 
turn  on  that  allegatioiL  As  this  bill  does  not  seek  to  wind 
up  the  smriety  or  distribute  the  funds^  the  absent  pai^^ 
are  sufficiently  represented  for  the  purposes  of  the  suit 
They  cited  WjJiJK^jrtik  t.  Hoh  Y ,  Cooper  t.  ir€66  *),  Bidari 
•on  T.  Ha^nof  J .  and  AUormey^Gemeral  v.  Wibon  {«> 

In  the  course  of  the  argument  they  referred  to  rules » 
the  society  not  set  out  in  the  bill,  and  submitted  that,  ^ 

.  (M  6A.iEL<i5±  {A)  10  J«r.  »*;  11  Id.  271 

( ->  1  Keeu.  ft.  (D  4  My.  &  Or.  «19. 

'  f>  U  g^m.  57.  ik}  11  Jiir.  A4X 

(O  1  Ph.  ;>»S,  (0  7  BeaT.301. 

C01Y.&CC.C.507.  («)  €^&Fh.L 
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the  bill  contained  the  usual  words  of  reference  to  the  do-         i849. 
cument  itself,  it  must  be  considered  part  of  the  record.       hIbmkh 
The  Vice-ChanceUor  however  held,  that  the  Court  could  f- 

GoouiNu. 

not,  on  demurrer,  look  at  the  rules  which  were  not  set  out 

The  Vice-Chancellor: — 

I  am  not  sure  that  the  bill  is  not  demurrable  for  want 
of  equity.  I  am  not  sure  that,  according  to  modern  au- 
thorities, the  bill  is  not  so  framed  as  to  make  it  necessary 
for  every  shareholder  to  be  made  a  party  to  it.  I  do  not 
however  decide  either  of  these  pointa 

Assuming  the  bill  not  to  be  demurrable  for  want  of 
equity,  and  assuming  it  not  to  be  a  bill  which  would  re- 
quire all  the  shareholders  to  be  brought  before  the  Court, 
I  still  tliink  it  defective  for  want  of  parties.  I  think  that 
neither  the  plaintiffs  nor  the  defendants  in  effect  represent 
that  class  of  shareholders  who  have  not  given  notice  of 
their  intention  to  withdraw,  the  bill  containing  no  alle- 
gation that  their  names  were  unknown  to  the  plaintiffs. 

I  allow  the  demurrer.  But  the  plaintiffs  may  have 
liberty  to  amend,  if  they  think  it  worth  while  to  do  so  (a). 

(a)  The  suit  did  not  proceed  further. 


J 


Constable  v.  Bull.  April  30tk 


OlIN  CONSTABLE,  by  his  will,  dated  19th  of  February,  A  testator  di- 
1846,  bequeathed  as  follows: — "First,  I  direct  that  all  my  and  funeral  ex- 
just  debts,  funeral  and  testamentary  expenses,  be  paid  out  F"8«*^^« 

•^  '  .^        I-  »         x-  paid,  and  gave 

of  my  estate  as  soon  as  convenient  after  my  decease,     I  to  his  wife  all 

his  estate  ef* 

give,  devise,  and  bequeath  unto  my  dear  wife,  Mary  Ann  fects,  goods. 
Constable,  all  and  every  my  estate  and  effects,  goods,  chat-  i^at  moni^*' 
tels,  houses,  lands,  monies,  securities  for  money,  due  or  securities  for 

•^  money,  due  or 

growing  due,  every  matter  and   thing  whatsoever,  and  growing  due, 

every  matter 
iuid  thing  whatsoever  and  wheresoever  the  ansae  might  be  at  the  time  of  his  decease,  for  her  sole  sepa- 
rate use  and  benefit;  and  he  further  directed,  that,  at  her  decease,  whatever  remained  of  his  estate  and 
effects  should  go  to  and  be  equally  divided,  share  and  share  alike,  amonff  certain  specified  persons,  or 
such  of  them  as  should  then  be  living:  — Held,  that  there  waa  a  substantia  gift  after  the  widow*8  death. 
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1849.        wheresoever  the  same  may  be  at  the  time  of  my  decease, 

(Lnstablk     ^^^  ^^^  ^^^^  separate  use  and  benefit.    I  further  give,  will, 

^'  and  direct,  that,  at  the  decease  of  my  said  wife,  whatever 

Bull. 

remains  of  my  said  estate  and  effects  shall  go  to  and  be 
equally  divided,  share  and  share  alike,  between  the  fol- 
lowing persons  hereinafter  named,  or  so  many  of  them  as 
may  be  then  living."  After  describing  these  persons,  the 
testator  appointed  his  wife  sole  executrix. 

The  testator  died  on  the  17th  of  August,  1847. 

At  the  time  of  his  death,  the  testator  was  possessed  of 
leasehold  houses  held  for  long  terms  of  years,  household 
furniture,  cash,  money  in  the  funds,  and  debts  due  to  him 
on  mortgage  and  simple  contract. 

The  widow  died  on  the  5th  of  December,  1848,  intestate. 
Administration  was  granted  to  her  estate  to  John  Bull, 
one  of  the  defendants. 

The  widow  had  received  the  rents  and  profits  of  the 
leaseholds  and  had  used  the  furniture. 

The  present  suit  was  instituted  by  the  administrator  de 
bonis  non  of  the  original  testator  to  have  the  trusts  of  the 
will  performed;  and  the  question  was,  whether,  according 
to  the  true  construction  of  the  will,  the  widow  became  en- 
titled absolutely  to  the  property  therein  comprised,  or 
whether,  at  her  death,  so  much  as  then  remained  of  the 
estate  and  effects  of  the  testator  was  divisible  among  the 
persons  designated  by  the  will. 

Mr.  Wigram  and  Mr.  Kent,  for  the  plaintiff,  cited  Dvha- 
mel  V.  Ardovin(a),  Hands  v.  Hands  (b),  Surman  v.  Sur- 
man  (c),  Oibbs  v.  Tait  (d),  Doe  v.  Olover  (e);  and  contended, 
that  the  expression  "  what  remains  "  meant  the  residue  of 
the  terms  in  the  leaseholds;  and  that  then  it  was  clear 
that  the  widow  only  took  a  life  interest. 

Mr.  Craig,   Mr.  Bichner,   Mr.  Toller,   Mr.  Giffard^  Mr. 

(a)  2  Ves.  sen.  162.  {d)  8  Sim.  132. 

(6)  1  T.  R  437.  (c)  1  C.  B.  448. 

(c)  5  Madd.  123. 
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Fxah&r^  and  Mr.  Chichester,  appeared  for  defendants  in  the         1849. 
same  interest. 

Mr.  RusseU  and  Mr.  Metcalfe  for  the  representatives  of 
the  widow. — The  will  gives  the  widow  an  absolute  inter- 
est. The  disposition  of  whatever  may  be  left,  is  too  inde- 
finite to  have  any  operation :  BiM  v.  Kingston  (a),  Bland 
Y.  Sland  (6),  Malim  v.  Keighiey  (c),  Puahman  v.  FtUiter  (d), 
Wilson  V.  Major  (e),  Attomey-Qenerai  v.  HaU  (/),  Bland  v. 
Eland  (g),  Rose  v.  Rose  (h). 

Mr.  Wigram  in  reply. 

The  Vice-Chancellob: — 

The  gifl  to  the  wife  is  universal  in  the  first  instance, 
wd  then  follow  the  ulterior  gifts,  with  the  words,  "what- 
ever remains  o£"   The  only  question  seems  to  be,  whether 
these  three  words  have  the  effect  of  preventing  the  gift  to 
the  widow  from  being  construed  as  a  gift  of  a  life  interest ; 
for,  without  these  words,  the  subsequent  bequests  would 
have  the  effect  of  so  reducing  the  interest  given  to  the 
widow.    There  are  several  meanings  capable  of  being  ra- 
tionally attributed  to  these  words,  which  would  be  incon- 
sistent with  the  construction  giving  to  the  widow  the 
power  of  disposing  of  the  property ;  and  as  at  present  ad- 
^^is^  I  think  that  the  other  legatees  have  a  substantial 
^terest,  and  that  such  of  them  as  survived  the  widow  are 
entitled.    This  must  be  considered  to  be  my  opinion,  un- 
1^  I  mention  the  case  again  this  Term. 

On  the  last  day  of  Term  his  Honor  said,  that  he  remained 
of  the  opinion  which  he  had  given;  and  a  decree  was  made 
oirecting  class  inquiries,  and  the  usual  administration  ac- 
^^unts,  and  reserving  further  directions  and  costs. 

W  1  Mer.  314.  («)  11  Ves.  205. 

%  2  Cox,  309.  (/)  IJ.  &  W.  158. 

W  2  Vea.  jun.  333.  {g)  2  Cox,  355. 

(^)  3  Ves.  7.  (h)  IJ.  &  W.  154. 
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1849. 


May  1st  & 
3rd. 

A  Railway 
Com)>any,  under 
the  powers  of 
the  Lands 
Clauses  Conso- 
lidation Act, 
1845,  gave  the 
usual  notice  of 


Dakin  v.  The  London  and  North  Western  Railway 

Company. 

Messrs.  RYLAND  &  son  had  been  in  possession,  as 
lessees,  of  certain  hereditaments,  all  of  which  had  been 
held  and  occupied  as  one  holding  from  1825  notil  1821). 
They  consisted  of  a  dwelling-house  and  shop,  No.  28,  High- 
street,  Birmingham,  and  of  detached  buildings  at  the  end 

jury  to  assess  the  of  a  yard  which  separated  them  from  the  house  and  shop. 

Sny l3w,   The  yard  was  the  property  of  the  lessees'  landlord,  who 

shop,  and  out-     h^d  granted  to  them  a  right  of  way  across  it  to  and  from 

the  detached  buildings.  The  only  access  to  these  detached 
buildings  was  from  High-street,  by  a  passage  taken  out  of 

roosted  m  the     ^j^^  house  and  shop  in  High-street  and  across  the  yard. 

outbuildiDgsand  r  o  ,1, 

■old  in  the  shop.  Mcssrs.  Ryland  &,  Son  used  the  detached  buildings  at  the 
bond  to  the  les-  end  of  the  yard  as  a  manufactory  of  articles  in  wire, 
^Mutoi*^     which  they  sold  wholesale  and  retail;  and  they  had  used 

the  house  and  shop  in  High-street  for  storing  and  sellii*? 


buildings,  which 
had  been  occu- 
pied together, 
coffee  being 


a  cj     ' 

siness  of  a  wholesale  and  retail  tea  dealer  and  grocer.  B^ 
used  the  ground-floor,  fronting  the  High-street,  as  a  shop^ 
and  the  buildings  at  the  farthest  extremity  of  the  yard  ^ 
a  stable  and  warehouse  for  goods,  and  otherwise  for  tb^ 
purposes  of  his  business.  Mr.  Partridge  sold  all  the  pr^' 
mises  in   1830,  for  the  residue  of  the  term  therein,  to 


executors, 

ministrators, 

and  assigns,  ^  - 

and  paid  into      the  manufactured  articles.     In  1829,  they  assigned  alltn^ 
amount  at  which  premises  to  Mr.  Partridge,  who  carried  on  therein  thebu- 

the  value  of  the 
buildings  taken 
by  them  had 
been  estimated, 
under  the  pro- 
visions of  the 
Act;  they  then 
proceeded  to 
enter  into  pos- 
session, and 
to  pull  down 
the  buildings. 

The  lessee  filed  her  bill,  to  which  neither  the  superior  landlord  nor  her  sub-lessee  was  a  p*f*^' 
for  an  injunction  to  restrain  the  Company  from  continuing  in  possession  of  the  buildings,  on  t^ 
grounds :  First,  that  the  buildings  taken  were  part  of  a  manufiutory,  and  could  not  be  token  ^^^ 
out  the  rest;  and,  secondly,  that  the  bond  given  was  invalid  by  reason  of  its  being  conditioned  f'^ 
payment  of  the  sum  specified  to  the  heirs,  executors,  administrators,  or  assigns  of  ue  lessee.   Ob  * 
motion  for  the  injunction,  the  Court  considered  that  there  was  a  serious  question  to  be  tried  atjf^^ 
whether  the  whole  proceedings  of  the  Company  had  not  been  illegal ;  yet,  as  the  only  coBijrf«i^*J^ 
party  was  not  in  the  occupation  of  the  premises,  and  was  not  liable  to  personal  inconvenience  peo^ 
ing  the  litigation  at  law,  and  as  the  Company,  in  any  event,  was  entitled  to  tukc  the  piopefty«  ^'^ 
bore  to  grant  an  injunction,  upon  the  Compiiny  pa^nng  into  Court  a  further  sum  of  600/.,  iod  ^^ 
taking  to  abide  by  such  ordor  as  the  Court  might  im>.ke  as  to  proceeding  before  a  jury  under  t*** 
notice  they  had  given,  and  as  to  the  possession  of  the  buildings.  . 

The  Court  may,  upon  a  motion  (or  an  injunction,  direct  aca^  for  the  opinion  of  a  Court  of  U*t^^ 
though  it  grants  no  injunction,  but  merely  directs  ithe  motion  to  stand  over,  and  although  the  defeo'^' 
ant  objects  to  any  ciuc  being  directed. 


CASES   IK   CHANCERT.  415 

Messrs.  Dakin  &  Co.  for  3000Z.     They  laid  out  large  sums         1849. 
in  altering  the  premisea     They  nearly  rebuilt  the  premises        da'kin' 
at  the  furthest  end  of  the  yard,  and  erected  a  steam>enfinne    .      '^• 

,.,.,-  London  and 

and  extensive  machinery  therein,  for  the  purpose  of  roast-  North  Wmsr- 
ing  coffee  by  steam,  and  for  manufacturing  and  grinding    Railway  Ca 
articles  of  grocery. 

Earl  Howe,  the  owner  in  fee  simple,  on  the  surrender 
of  the  then  current  lease,  by  indenture,  dated  the  25th 
of  July,  1835,  demised  the  whole  of  the  premises,  by 
the  description  of  "  All  that  piece  or  parcel  of  land,  with 
the  messuage  or  dwelling-house  erected  and  standing 
thereon,  and  now  used  as  a  grocer's  shop,  situate  on  the 
east  side  of  High-street,  Birmingham,  assessed  and  num- 
bered 28,  now  in  the  occupation  of  William  Dakin  and 
Arthur  Dakin ;  and  also  all  that  detached  gig-house,  but 
not  the  rooms  over  it  or  the  cellar  imder  it ;  and  also  all 
those  detached  buildings  consisting  of  a  warehouse  and 
stable,"  [which  premises  were  delineated  in  a  plan  in 
the  margin  of  the  indenture  of  lease,]  "  together  with  full 
and  free  liberty  of  ingress,  egress,  and  regress,  to  pass 
and  repass  through  the  other  premises  belonging  to  the 
said  Earl,"  [meaning  the  yard  between  the  house  and  shop 
in  front  and  the  detached  buildings  in  the  rear,]  "  to  and 
frum  the  said  detached  buildings;  and  also  liberty  to  use 
the  pump  in  the  yard  at  the  back  of  the  messuage  here- 
by demised  "  to  Messrs.  Dakin  &  Co.,  for  forty  three  years, 
at  the  yearly  rent  of  125i  In  1838,  the  whole  term  was 
assigned  to  William  Dakin ;  and  he  alone  carried  on  the 
business  down  to  October,  1840,  using  part  of  the  detached 
buildings  at  the  end  of  the  yard  farthest  from  High-street, 
for  roasting  coffee  by  steam,  and  for  grinding  coffee  and 
other  purposes  as  a  tea  and  coffee  dealer  and  grocer.  Mr. 
Dakin  then  granted  an  underlease  of  the  whole  premises  to 
Mr.  Phillpott  for  fourteen  years  from  that  date,  at  the  rent 
of  425/.,  who  subsequently  continued  in  possession  of  the 
whole  proi)crty. 

By  an  Act  of  the  9  &  1 0  Vict,  The  London  and  North 
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1849.        Western  Railway  Company  were  authorised  to  enter  on 

Dakin        ^^^  *^^^  ^^^  *^^  purpose  of  making  an  extension  of  their 

V'  railway  into  Birmingham,  the  stable,  warehouse,  and  pre- 

NoRTH  Weot-  mises  at  the  end  of  the  yard  farthest  from  High-street, 

Railway  Ca   ^^^g  P*'^  ^f  the  premises  comprised  in  the  lease  of  1837, 

and  which  were  comprised  in  the  parliamentary  plan,  and 

referred  to  in  the  book  of  reference,  and  therein  stated  to 

belong  to  Earl  Howe,  and  to  be  occupied  by  William  Phill- 

pott  under  a  lease  from  William  Dakin.     The  Company 

gave  Mr.  Dakin  the  usual  notice,  in  December,  1846,  that 

they  required  to  purchase  part  of  the  premises,  being  the 

"  portion  of  the  said  premises  farthest  from  High-street;" 

whereupon  he  informed  them  that  he  was  ready  to  treat 

for  the  sale  of  the  whole  of  his  interest  in  the  whole  of  the 

premises. 

Mr.  William  Dakin  died  in  May,  1848;  and  administra- 
tion was  granted  to  his  widow  Mrs.  Elizabeth  Dakin.  The 
Company  offered  to  purchase  from  her  her  estate  in  the 
portion  of  the  premises  farthest  from  High-street;  but  she 
refrised  to  assent  to  any  sale  of  a  part  only  of  the  pre- 
misea  The  Company  thereupon  arranged  separately  with 
Earl  Howe  and  Mr.  Phillpott  to  erect  a  stable  and  ware- 
house simUar  to  those  at  the  further  end  of  the  yard,  on 
lands  nearly  adjoining. 

The  Company  and  two  sureties  then  executed  a  bond, 
dated  the  14th  of  April,  1849,  in  the  penal  sum  of  600^ 
unto  Elizabeth  Dakin,  her  certain  attorney,  heirs,  execu- 
tors, administrators,  or  assigns;  and  thereby,  after  several 
explanatory  recitals,  the  bond  was  declared  to  be  void,  "  if 
the  said  Company  or  their  successors  do  and  shall  well  and 
truly  pay  or  cause  to  be  paid  to  the  said  Elizabeth  Dakin, 
her  heirSy  executors,  or  administrators,  or  do  and  shall  de- 
posit in  the  Bank  of  England  for  the  benefit  of  the  parties 
interested  in  the  said  piece  of  land,  buildings,  and  heredi- 
taments, such  purchase  or  compensation  money  as  should, 
in  the  manner  provided  in  the  Lands  Clauses  Consolida- 
tion Act,  1845,  be  determined  to  be  payable  by  the  Com- 
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pany  in  respect  of  the  estate  of  Elizabeth  Dakin  in  the  1849. 
hereditaments  to  be  entered  on  by  the  Company,  with  in-  dakin 
terest  at  51  per  cent,  under  the  provisions  of  the  Act,"    ,      *^- 

,  London  and 

therein  mentioned.  North  Wkst- 

KRN 

The  Company  gave  to  Mrs.  Dakin  the  usual  notice,  re-  railway  Co. 
quiring  that  the  value  of  the  buildings  thus  required  might 
be  assessed  before  a  jury.  The  Company  also  served  upon 
her  an  original  of  the  above  bond,  and  paid  600Z.  into  Court 
to  an  account  "  Ex  parte  the  Company,  the  account  of  Eli- 
zabeth Dakin."  On  the  16th  of  April,  1849,  they  took 
possession  of  that  part  of  the  detached  premises  at  the  end 
of  the  yard  farthest  from  High-street,  and  began  to  pull 
down  the  same. 

The  notice  was  given,  the  bond  was  executed,  and  the 
possession  was  taken  under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845,  ss.  84  and  85. 

Mrs.  Dakin  thereupon  filed  a  bill  against  the  Company, 
stating,  among  other  things,  the  above  circumstances,  and 
charging,  that  "  the  part  of  the  premises  situate  at  the  end 
of  the  yard  farthest  from  High-street,"  had  been  used  by 
Mr.  Dakin  up  to  October,  1838,  as  an  important  part  of 
his  occupation,  without  which  he  would  not  have  been 
able  to  carry  on  his  wholesale  trade;  and  that  there  was 
no  other  ground  or  building  included  in  the  lease  of  the 
premises,  on  which  a  similar  or  any  such  erection  could 
have  been  built  or  placed.  The  bill  also  charged,  that 
the  portion  of  the  premises  taken  possession  of  by  the 
Company  was  essential  to  the  enjoyment  of  the  premises 
and  to  the  carrying  on  of  the  trade  then  carried  on  there- 
upon; and  that  without  such  portion  it  was  impossible 
that  such  a  trade  as  has  been  established  on  the  premises 
could  be  conducted.  The  bill  then  submitted,  that  the 
Company  had  no  power  by  law  to  take  possession  of  and 
to  compel  the  plaintiff  to  part  with  or  sell  the  portion  of  the 
premises  which  they  had  taken  possession  of,  alone  and 
without  the  rest  and  remainder  of  the  premises  comprised 
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1849.         in  the  lease;  and  it  charged,  that  the  bond  was  not  in  the 
""^J^^J^      form  prescribed  by  law.    The  prayer  was  for  a  declaration 
•••  by  the  Court,  that  the  Company  had  no  power  by  law 

NoKTH  Wkjt-  as  against  the  plaintm  to  take  possession  of  and  enter  up- 
lUiL^rv  Co.  ^°  ^^^  said  premises  at  the  end  of  the  yard  farthest  from 
High-streety  alone,  and  without  purchasing  the  whole  of 
the  premises  comprised  in  the  lease,  for  the  residue  of  the 
plaintiff  s  estate  and  interest  therein ;  and  that  the  6001 
paid  into  Court,  as  mentioned  in  the  bond,  had  not  been 
ascertained  in  a  proper  manner;  and  that  the  bond  was 
not  in  a  proper  form;  and  that  an  injunction  might  issue 
to  restrain  the  Company  irom  keeping  possession  of,  de- 
molishing, or  intermeddling  with  the  portion  of  the  pre- 
mises they  had  entered  on. 

The  cause  now  came  on  upon  a  motion  for  an  injunction 
to  restrain  the  Company  from  keeping  possession  of  4e 
portion  of  the  premises  on  which  they  had  entered. 

Mr.  Malins  and  Mr.  Oiasse  in  support  of  the  motioD.— 
The  premises  held  under  lease  from  Lord  Howe  constitute  a 
property  of  such  a  character  that  the  Company  has  no  right 
to  take  the  part  of  it  which  they  want^  leaving  the  remain- 
der on  the  hands  of  the  owner,  and  putting  him  to  accept 
compensation,  by  reason  of  severance,  under  section  49  oi 
the  Lands  Clauses  Consolidation  Act^  1 845.  For  the  whole 
property  constitutes  one  manufact(»y,  within  the  meaning 
of  the  92nd  section  of  the  Lands  Clauses  Consolidation  Act) 
1845;  and  the  Company  had  no  right  to  take  the  buildings 
on  which  they  have  entered  without  taking  the  whole  of 
the  premises  held  therewith.  The  converting  of  coft« 
from  the  state  of  mere  berry  into  roasted  coffee,  and  hf 
grinding  fitting  it  for  use,  is  a  manufacture ;  and  this  i> 
carried  on  in  the  buildings  as  an  avdjunct  to  the  shop  i» 
which  the  coffee  is  sometimes  ground,  and  sometimes  only 
made  up  into  parcels  and  sold.  The  distinction  between 
unmanufactured  tobacco  in  the  leaf  and  cigars  is  recognised 
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he  excise  laws,  which  impose  a  different  duty  on  the         l^^* 
sort  as  unmanufactured,  and  on  the  other  as  manufac-        Dakin 

d     The  same  distinction,  in  truth,  exists  as  to  coffee,  i^t^snos  and 

spices  and  groceries  generally.     This  case  is  similar  North  Wekt- 

;hat  of  Barker  v.  Noiih  Staffordshire  Railway  Com-  Railway  c«. 
y(a),  where  this  branch  of  the  Court  granted  an  injunc- 

• 

lie  bond  is  informal ;  it  is  made  payable  to  the  heirs 
he  plaintiff:  Poynder  v.  The  Great  Northern  Raikvay 
ipany  (6). 

he  power  given  by  the  Act  is  summary;  its  exercise 
Jt  therefore  be  restrained  within  the  exact  terms  of  the 
:  Hoskins  v.  Phillips  (c). 

Ir.  Bacon  and  Mr.  Speed  for  the  Company. — In  Bar- 
V.  2%6  North  Staffordshire  Railway  Company,  the  en- 
premises  formed  one  manufactory,  beyond  all  question, 
the  parts  severed  were  essential  to  the  enjoyment  of 
rest  Here  the  plaintiff  does  not  put  her  case  on  the 
ire  premises  constituting  one  manufactory;  but  she  says, 
t  the  buildings  taken  are  essential  to  the  enjoyment  of 
house  and  shop  in  High-street  The  evidence  does  not 
w  such  an  enjoyment  or  use  of  the  entire  premises  as 
igs  them  under  the  description  of  a  manufactory.  If 
re  he  an  error  in  the  bond,  it  is  of  a  mere  formal  char- 
)r,  and  cannot  affect  the  remedies  of  the  plaintiff;  and 
Court  will  not  encourage  an  objection  of  such  a  kind, 
icially  considering  that  the  Company  must,  in  any  event, 
e  the  land  they  have  taken  under  terms  which  wiU  give 
plaintiff  ample  compensation. 

Ir.  Malins  in  reply. — In  an  unreported  case  before  Vice- 
incellor  Wigram,  a  Railway  Company  took  a  small 

)  2  De  G.  &  S.  56.  (6)  16  Sim.  3.         (c)  18  L.  J.,  Exch.,  1. 
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iRia  bonding,  gmmte  mt  the  end  of  the  garden,  used  with  a 
house,  mnd  the  Court  made  the  Company  take  the  house 
and  entire  itemises.  He  also  cited  Reg.  ▼.  WGUen[al 
Bex  r.  Brown  %  ;  and  referred  to  Sheppard  s  Touchstone, 

Railway  Cot    P"  ^ 

The  Vici-CHA5C«Lix>a: — 

In  m J  opinion,  it  is  a  serious  question,  whether  at  law 
the  whiAe  proceedings  o(  the  Company  with  respect  to  this 
property  haTC  not  been  iUegal,  and  therefore  such  as  ought 
not  to  haye  taken  place. 

Either  party  is  entitled  to  take  the  opinion  of  a  Court  of 
law  on  this  point  What  ought  to  be  done  in  the  mm- 
time?   That  is  the  only  subtantial  question  on  this  motion 

WhateTer  I  may  have  thought  in  the  particular  circoift- 
stances  of  the  case  of  Barker  ▼.  The  Karih  StaffMUm 
BaQway  Compamy  (the  brine-pit  case),  I  consider  here, 
that  the  fiurt,  that  the  person  complaining  is  not  in  the 
occupation  of  the  prop^ty,  and  has  not  been  and  will  not 
be  personally  incouTenienced  by  what  is  done,  is  not  to  be 
disregarded.  In  the  next  place,  it  is  quite  clear  that  the 
Company  will,  in  any  cTent,  be  entitled  to  have  and  miut 
hare  the  property  sought  to  be  protected  by  this  motian- 
The  dispute  is^  whether  they  are  also  bound  to  take  ad- 
ditional property.  If  they  are  so  bound,  then  all  the  pro* 
ceedings  that  have  taken  place  are  bad;  if  they  are  not, 
still  they  must  pay  the  fuU  amount  of  damage  done  to  the 
property  which  they  are  not  bound  to  take,  by  reason  of 
the  sererance  of  one  part  firom  the  other. 

Considering  these  circumstances,  and  considering  ako 
that  the  opinion  of  a  Court  of  law  may  probably  be  obtain- 
ed in  Trinity  Term,  I  think  that  it  will  be  the  better  cooise 

to  abstain  from  interfering  by  injunction,  on  the  Coni" 
pany  undertaking,  without  prejudice  to  any  question,  to 

(a)  1  M.  C.  a  13.  (6)  2  East,  P.  C.,cl5^8.ia 
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pay  a  sum  of  606i.  into  Court  beyond  the  600f.  they  have         1849. 
already  brought  in,  and  undertaking  to  act  as  the  Court      ""dakuT^ 
shall  direct  with  respect  to  proceedings  at  law  and  before  ^' 

.  .  ,     ,  London  and 

a  jury  under  the  existing  notice,  and  also  to  deal  with  the  North  Wbst- 
possession  of  the  property  as  the  Court  shall  direct.  Railway  Co. 

Mr,  Bacon,  for  the  Company,  agreed  to  give  the  under- 
taking. 

On  this  undertaking  the  motion  was  refused. 

Mr.  Medina  said,  the  plaintiff  desired  the  opinion  of  a 
Court  of  law  on  the  question.  He  submitted,  that  the  same 
circumstances,  as  to  the  uncertainty  of  the  Company  being 
obliged  to  take  all,  existed  in  the  case  of  Barker  v.  The 
North  Staffordshire  Railway  Company. 

The  Viob-Chancbllob  thought  that  case  did  not  fur- 
nish a  rule  for  the  present.  He  there  granted  an  injunc- 
tion pending  a  trial;  but  he  thought  that  providing  a 
brine-pit  for  the  supply  of  a  salt  manufactory  was  a  dif- 
ferent thing  from  hiring  a  stable  and  warehouse  for  a 
certain  time,  especially  where  the  hirer  would  not  be  the 
plaintiff.  Should  the  opinion  of  a  Court  of  law  be  against 
the  Company,  they  would  probably  have  to  deliver  up 
possession  of  the  property  immediately. 

The  matter  was  spoken  to  on  these  days;  on  the  latter      May  3rd 
of  which,  the  defendants  not  consenting  to  an  ejectment       ^  ^^• 
being  tried,  the  Court  directed  a  case  for  the  opinion  of 
a  Court  of  law. 


1850, 

The  minutes,  as  delivered  out,  expressed  that  the  case     Jan.  24th. 
was  directed  by  consent.    The  defendants  objected  to  this, 
and  insisted,  that  they  had  given  no  consent,  and  that  a 
case  could  not  be  directed  on  motion  except  by  consent. 

VOL.  III.  F  F  D.  G.  s. 
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ihso.        The  motion,  having  been  placed  in  the  paper  (by  leaTe))Was 

Uakm        ^^  this  day  again  spoken  to  upon  the  minutes  of  the  order. 

p. 

IjtiSliOS  AND 

NuETH  WiwT-  Mr.  Bacon  and  Mr.  Speed  said,  that  they  had  been  mis- 
Railway  Ca  apprclicnded  as  having  consented  to  any  part  of  the  oider. 
They,  on  the  contrary,  objected  to  any  case  being  directed 
for  the  opinion  of  a  Court  of  law;  and  submitted,  that  the 
plaintiff  must  be  left  to  his  ordinary  legal  remedy.  They 
contended,  that  no  precedent  had  been  adduced  of  a  case 
for  the  opinion  of  a  Court  of  law  having  been  directed  on 
a  motion,  where  the  defendant  objected  to  such  a  coone; 
and  that  an  order  for  a  case  could  not,  with  propriety,  be 
made  on  an  interlocutory  application  before  answer,  if 
either  party  objected,  because  the  parties  had  had  no 
opportunity  of  regularly  proving  the  facts  on  which  the 
opinion  of  the  Court  of  law  ought  to  be  taken,  nor  ireie 
they  indeed  at  issue.  That  cases  had  been  in  general  only 
directed  where  the  Court  thought  the  plaintiff  entitled  in 
an  injunction;  so  that  the  direction  of  a  case  was  for  the 
defendant  s  benefit;  whereas,  here,  the  Court  was  of  opn- 
ion  that  the  plaintiff  was  not  entitled  to  an  injunction. 

Mr.  McdtM  and  Mr.  Glasse  for  the  plaintiff — It  ia  ua- 
material  to  consider  whether  the  defendants  consented  or 
not.     The  Court  can  make  the  order  without  any  consent 
In  llighy  v.  Great  Western  Railway  Company  (a),  which 
was  a  motion  for  an  injunction,  Lord  Cottenham  saii 
**  Where  the  interference  of  the  Court  depends  upon  alegv 
right,  it  is  the  duty  of  the  Court  itself  to  put  the  matter 
into  a  proper  course,  for  the  purpose  of  ascertaining  tht^ 
right.     It  ought  not  to  be  left  to  the  option  of  the  defeni^ 
ant*'    And  hb  Lordship  there  directed  a  case,  althoQi^ 
he  dissolved  the  injunction.    It  is  the  constant  practice  o( 
the  Registrars  to  draw  up  orders  directing  cases  on  inter 

(a)  2  Ph.  51. 
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locutory  applications,  without  introducing  any  words  ex-  1B50. 
pressive  of  consent:  Brocklebanh  v.  Whitehaven  Junction  Dakin 
Railway  Company  (a),  and  Bishop  of  Exeter  v.  Hawkins  (6).     London  a 

North  Wkst- 

RAM 

Mr.  Bacon  submitted,  that  in  none  of  the  cases  cited    Railway  Co. 
had  the  point  been  raised,  or  had  the  direction  of  a  case 
been  objected  to. 

The  Vice-Chancellob  said,  that  all  he  required  was  a 
precedent  of  such  an  order;  and  that  those  referred  to 
were  sufficient. 


The  following  was  the  form  of  the  order: — 

Whereas  Mr.  Molina  and  Mr.  Gkcsse,  of  counsel  for  the 
plaintiff,  this  day  &c.,  and  offered  divers  reasons  unto  this 
Court,  that  the  said  Company  and  their  servants,  agents, 
and  workmen,  might  be  restrained  by  the  order  and  injunc- 
tion of  this  Court  from  &c. — in  the  presence  of  Mr.  Bacon 
and  Mr.  Speed,  of  counsel  for  The  London  and  North 
Western  Railway  Company.  Whereupon  and  upon  hearing 
an  affidavit  &c.  read,  and  what  was  alleged  by  the  counsel 
for  the  plaintiff  and  for  the  defendants,  and  the  defend- 
ants. The  London  aud  North  Western  Railway  Company, 
by  their  counsel,  undertaking,  without  prejudice  to  any 
question,  to  pay  the  sum  of  600/.  into  the  Bank  to  the 
credit  of  this  cause,  and  to  abide  by  such  order,  (if  any), 
as  this  Court  may  make  respecting  any  proceedings  before 
a  jury  to  settle  the  amount  of  compensation,  and  as  to  the 
possession  of  the  premises  in  question:  This  Court  doth 
order,  that  this  application,  except  as  after  mentioned,  do 
stand  over  until  the  further  order  of  this  Court;   And 

(a)  16  Sim.  632.    As  to  an  ia-  {b)  Rolls,  Slst  July,  1842 ;  and 

sue,  see  Cory  v.  FarmoiUh  and  see  Langley  v.  Snead,  and  Allcock 

Norwich  Railway  Company,   3  v.  Siiead,  Reg.  Lib.  1821,  B.  97 

Hare,  607.  and  491. 

F  F  2 
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1850.         it  is  ordered,  that  the  defendants,  The  London  and  North 

Da'kin^      Western  Railway  Company,  do,  on  or  before  the  25th  day 

r.  of  June  next,  or  within  ten  days  after  service  of  this  or- 

LONDON   AND  .  ./»-ii/y»i»  •  t 

North  Weot-  der,  such  service  to  be  verined  by  affidavit,  pay  into  the 
RailvTat  Co.  ^^^^^  "^^h  the  privity  of  the  Accountant-General  of  this 
Court,  to  the  credit  of  this  cause,  the  sum  of  600^,  without 
prejudice  to  any  question  in  this  cause;  And  it  is  ordered, 
that  a  case  be  made  for  the  opinion  of  the  Barons  of  her 
Majesty's  Court  of  Exchequer;  And  it  is  ordered,  that  the 
questions  in  such  case  be — 

First,  whether  the  bond  given  by  the  said  Company  was 
such  a  bond  as  is  required  by  the  Lands  Clauses  Consoli- 
dation Act,  1845. 

Secondly,  whether  the  act  of  the  defendants  in  entering 
upon  and  pulling  down  the  buildings  of  the  plaintiff,  in 
the  plaintiff's  bill  mentioned,  was  a  lawful  act;  and. 

Thirdly,  Whether  the  defendants  are  entitled  to  require 
the  plaintiff  to  sell  or  convey  to  them  the  buildings  which 
they  have  entered  upon  and  used  for  the  purposes  of  their 
Railway  and  works,  as  in  the  plaintiffs  bill  mentioned, 
without  purchasing  the  plaintiff's  dwelling-house  and  shop 
fronting  to  High-street,  Birmingham,  in  the  plaintiffs  bill 
mentioned. 

And  it  is  ordered,  that  such  case  be  settled  by  the  Mas- 
ter of  this  Court  in  rotation,  in  case  the  parties  differ  about 
the  same ;  and  that  all  proper  facts  necessary  to  bring  these 
matters  in  question  be  stated  in  the  said  case;  and  the  said 
Barons  are  to  be  accordingly  attended  with  the  said  case. 
And  this  Court  doth  reserve  the  consideration  of  all  fur- 
ther directions  imtil  after  the  said  Barons  shall  have  made 
their  certificate. 
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1849. 

Sherwood  v.  Beveridge.  Mayuhdc 

Thrupp  v.  Beveridge.  ^^^• 

X  HIS  was  the  petition  of  a  purchaser  of  three  lots  under  Defendants  in 

a  decree,  to  be  discharged  from  his  purchase.  there  has  been 

Two  of  the  lots  had  been  purchased  at  a  public  sale,  and  S^'^u^fto 

the  other  by  private  contract.     Both  purchases  were  sub-  ^  '^'^!^  ^^? 

.     ...  *"®  petition  of 

ject  to  Similar  conditions  of  sale;  one  of  which  was,  that  a  purchaser  to 
all  objections  should  be  delivered  within  ten  days  after  the  from^hiSpur^ 
deUvery  of  the  abstract  "^'septem- 

The  report  as  to  the  purchase  of  Lots  1  and  2  was  con-  ^i  1848,  a 

^  purchaser 

finned  on  the  18th  of  November,  1848;  and  the  contract  bought  under 
for  the  purchase  of  Lot  8  was  approved  by  the  Court,  by  by  ^^^i- 
an  order  dated  the  3rd  day  of  November,  1848.  tions  onthetiUe 

^  "^  '  required  a  re- 

The  plaintiff's  solicitor  sent  the  abstracts  of  title  to  the  ceipttobegiven 
petitioner's  solicitor;  and  it  was  in  one  of  these  abstracts  haying  power  to 
stated,  that  one  Mr.  John  Jarvis,  the  survivor  of  certain  hvx^lnl 
persons  nominated  trustees  by  the  will  of  the  testator  in  ^^  mwtake 

^  •'  ,  stated  in  the 

the  cause,  had  renounced  the  trusts  of  the  will  pleadings  to 

On  the  9th  of  October,  1848,  and  within  the  time  stipu-  ed,  and  was  not 
lated  by  the  contracts,  the  petitioner's  solicitor  sent  to  the  ^5^*^  Aft^r- 

plaintiff's  solicitor  his  objections  and  requisitions.  "vni^,  the  pur- 

chaser required 
By  one  of  these  requisitions  the  purchaser  required,  as  that  the  trustee 

evidence  of  John  Jarvis'  having  disclaimed,  an  abstract  of  brought  before 
the  deed  of  disclaimer  and  its  production.  ^®  ^®*^  \ 

*  ^  supplemental 

By  another  of  the  requisitions,  he  required  to  be  fur-  l>iu.    in  the 
nished  with  a  list  of  the  cestuis  que  trustent  entitled  to  discussions  on 
the  purchase-money,  and  their  concurrence  in  the  convey-  it  ^'objected 

ance.  ^y  ^®  purchas- 

In  October,  1848,  the  plaintiff's  solicitor  informed  the  tionai  cestui 
petitioner's  solicitor,  that  the  statement  of  Mr.  Jarvis  hav-  to"have  been 

brought  before 
the  Court  The  plaintiff  acceded  to  this,  and  promised  that  the  defects  complained  of  should  be  sup- 
plied and  remedied  by  a  proper  supplemental  suit,  and  petition  of  rehearing,  in  which  (as  all  parties 
were  amicable)  a  decree  might  be  obtained  in  three  weeks.  This  took  place  in  March,  1849.  The 
purchaser,  in  answer  to  the  proposal,  declined  waiting  any  longer,  and  demanded  back  his  deposit 
and  costs.  He  then  presented  a  petition  to  be  discharged  from  nis purchase;  but  before  the  petition 
came  on  to  be  heard,  the  defects  in  t^e  suit  had  been  supplied : — Ildd^  not  a  case  for  discharging  the 
purchMer. 
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V. 
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ing  disclaimed  the  trusts  of  the  will,  was  a  mistake,  he 
having  only  renounced  the  executorship;  and  that  he  was 
willing  to  act  as  trustee,  and  would  convey  the  estates  to 
the  purchaser. 

Answers  to  the  requisitions  upon  the  whole  title  were 
then  forwarded  to  the  petitioner  s  solicitor ;  who,  on  the 
SOth  of  October,  1849,  wrote  to  the  plaintiff's  solicitor  as 
follows : — 

"  I  have  to  acknowledge  your  favour  of  the  28th  inst, 
inclosing  answers  to  the  requisitions  on  abstracts  of  title 
and  copy  affidavit  of  Mr.  Clements. 

''  Abstract  to  part  of  Lot  2  and  Lot  3. 

"  Your  answer,  subject  to  my  being  satisfied  on  furthtf 
inspection  of  the  stamps,  will  of  course  be  satisfactory. 

"  I  am  very  glad  that  our  course  will  be  so  much  easier 
by  the  consent  of  Mr.  Jarvis  to  convey. 
•  "  I  wiD  by  this  evening's  post  give  my  agent,  Mr.  Crouch, 
37,  Southampton  Buildings,  Chancery-lane,  instnictioDS 
to  attend  to  this  matter  for  me;  and  with  whom  you  will 
be  pleased  to  make  any  necessary  arrangements." 

On  the  13th  of  November,  the  petitioner's  solicitor 
again  wrote  to  the  plaintiff's  solicitor  as  follows:— 

"I  presume  you  will  send  me  copy  order  confirming  the 
sale  of  Lot  3,  and  which  I  should  be  glad  to  receive. 

"  In  preparing  the  conveyance  under  the  devise  to  Mr- 
Jarvis,  it  will  be  requisite  for  him  to  give  a  receipt  w' 
the  purchase-money.  As  this  is  to  be  paid  into  Co^ 
how  do  you  intend  that  I  shall  shape  the  receipt,  t^' 
Without  Mr.  Jarvis*  acknowledgment,  I  cannot  have  th« 
benefit  of  the  indemnity  clauses  under  the  will." 

In  reply  to  this  letter,  the  plaintiff  s  solicitor  stated,  th»^ 
he  did  not  consider  Mr.  Jarvis'  receipt  for  the  purcha*" 
money  necessary ;  as  by  the  order  for  sale  it  was  directed 
to  be  paid  into  Court,  to  the  credit  of  the  first-mentionei 
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cause,  and  that  he  would  have  the  receipt  of  the  Account- 
ant-General  for  it;  nor  would  the  benefit  of  the  indemnity 
clauses  under  the  testator's  will  be  required,  all  parties, 
as  the  decree  then  stood^  being  before  the  Court,  and  con- 
senting to  the  sale. 

To  this  statement  the  petitioner's  solicitor  replied,  so  far 
as  is  material,  as  follows: — 

"  The  only  indemnity  a  purchaser  has  against  the  ces- 
tuis  que  trust  is  by  obtaining,  under  Mr.  Jarvis'  hands,  a 
receipt  for  his  purchase-money.  Unless  the  purchaser  can 
be  brought  within  the  exoneration  clause  of  the  will,  and 
which  can  only  be  done  by  Mr.  Jarvis'  receipt,  he  will  be 
bound  to  see  to  the  application  of  his  purchase-money; 
and  hence  must  require  the  concurrence  of  all  the  cestuis 
que  trust  under  the  will  The  consideration  by  the  con- 
veyance may  be  made  payable  to  Mr.  Jarvis,  being  by  his 
consent  paid  into  Court,  and  he  could  give  a  receipt  for 
the  amount,  as  paid  by  his  order  and  consent  to  the  Ac- 
countant-GeneraL 

"  The  suit  is  only  for  a  general  administration  of  the 
testator  8  estate ;  and  the  fact  of  Mr.  Jarvis  now  conveying 
will  contradict  one  of  the  allegations  of  the  bill;  and  most 
unquestionably,  if  it  had  been  ascertained  that  Mr.  Jarvis 
had  not  disclaimed,  he  would  have  been  made  a  party  to 
the  suit,  and  then  the  sale  would  have  been  placed  in  a 
dificrent  position. 

"  I  must  request  that  you  will  arrange  the  above  point 
with  Messra  Lewis,  and  let  me  know  the  result  before  I 
can  accept  the  title  or  prepare  any  draft  conveyance." 

Messrs.  Lewis,  mentioned  in  the  above  communication, 
were  the  solicitors  of  Mr.  Jarvis.  The  plaintiff's  soli- 
citor, in  answer  to  the  last-mentioned  letter,  agreed  to 
the  suggestion  contained  in  it  as  to  the  manner  in  which 
the  receipt  for  the  purchase-money  should  be  framed;  and 
requested  the  petitioner's  solicitor  to  frame  the  receipt  ac- 
cordingly.    Shortly  afterwards,  on  the  27th  of  November, 
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the  petitioner's  solicitor  wrote  to  the  plaintiff's  solicitor 
as  follows: — 

"I  have  consulted  my  conveyancer  and  equity  drafta- 
man  in  this  matter,  who  is  decidedly  of  opinion,  that,  as 
this  suit  now  stands,  unless  Mr.  Jarvis  actually  received 
the  purchase-money  and  will  give  an  absolute  receipt  for 
it,  which  Messra  Lewis  decline,  a  good  title  cannot  be 
made,  nor  a  valid  conveyance  to  my  client.  He  considers 
you  must  bring  Mr.  Jarvis  before  the  Court  by  a  supple- 
mental bill,  and  then,  under  proper  directions,  the  Court 
may  proceed  on  the  present  sales,  and  the  difficulty  now 
occasioned  by  Mr.  Jarvis  being  no  party  to  the  suit  may 
be  surmounted.  I  saw  Messrs.  Lewis  the  other  day  there- 
on, who  told  me,  that  they  should  not  allow  their  client 
to  sign  any  document  purporting  to  charge  him  with  the 
purchase-money.  I  have  explained  the  matter  to  my 
agent,  and  directed  him  to  give  any  assistance  to  the  ac- 
complishment of  the  course  which  seems  absolutely  ne- 
cessary.'' 

After  some  further  correspondence  and  discussion,  the 
plaintiff's  solicitor  waited  upon  the  petitioner's  solicitor, 
with  two  cases  which  had  been  laid  before  counsel,  and 
accompanied  by  Mr.  Lewis  (Mr.  Jarvis's  solicitor)  who 
happened  to  be  that  day  in  town;  and  some  conversation 
took  place  between  the  parties  as  to  the  frame  of  the  re- 
ceipt for  the  purchase  money  by  Mr.  Jarvis,  when  it  was 
ultimately  arranged,  that  the  petitioner's  solicitor  should 
lay  the  papers  before  his  counsel,  with  the  opinions  which 
had  been  taken,  to  see  if  he  could  frame  the  receipt  in  a 
manner  that  would  meet  the  views  of  all  parties. 

On  the  8th  of  February,  1849,  the  petitioner's  solicitor 
sent  to  the  plaintiff's  solicitor  a  copy  of  the  counsel's 
opinion,  who  had  advised  upon  the  title  on  behalf  of  the 
petitioner,  to  the  effect,  that  the  construction  put  upon 
the  testator's  will  had  been  a  wrong  one,    and  that  the 
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children  of  the  testator's  sisters  (if  any),  bom  after  the 
death  of  the  testator  and  before  the  death  of  his  widow, 
should  have  been  parties  to  the  suit& 

On  this  opinion  being  laid  before  the  plaintiff^s  counsel, 
they  concurred  in  it,  and  advised  that  the  original  suit 
should  be  reheard,  and  the  decree  rectified;  and  that  a 
supplemental  bill,  bringing  the  additional  child  (there 
was  only  one)  and  Mr.  Jarvis  before  the  Court,  should  be 
heard  with  it,  which  would  enable  the  plaintiff  to  make  a 
satisfactory  title  to  the  purchases. 

The  plaintiff^s  counsel  thereupon  laid  the  necessary  in- 
structions before  counsel,  to  prepare  the  petition  of  rehear- 
ing and  supplemental  bill,  and  sent  to  the  petitioner's  so- 
licitor copies  of  the  opinions  he  had  so  as  aforesaid  taken, 
accompanied  by  a  letter,  from  which  the  following  is  an 
extract: — "Fortunately,  as  it  turns  out,  there  was  only 
one  child  of  Mrs.  Moore  bom  after  the  death  of  the  said 
testator  and  that  of  his  wife,  for  whom  I  am  concerned;  I 
have  laid  instructions  before  counsel  to  prepare  the  sup- 
plemental bill  and  petition  of  rehearing,  both  of  which  I 
shall  get  this  week.  After  which  I  shall  get  Mr.  Jarvis 
and  the  other  defendants  to  answer,  and  then  get  the  de- 
cree rectified.  As  no  opposition  will  be  offered  by  any 
party,  I  hope  to  get  this  done  within  the  next  three  weeka 
You  will  be  good  enough,  after  you  have  perused  the  two 
opinions,  to  tell  me  whether  you  wish  Mr.  Jarvis  to  dis- 
claim, or  to  act  as  tmstee  and  convey,  in  obedience  to  the 
trusts  of  the  will.  As  he  is  willing  to  act,  it  will  be,  I  think, 
the  better  course  to  do  so,  to  avoid  the  necessity  of  the 
concurrence  of  the  cestuis  que  trustent  in  the  conveyance, 
some  of  whom  are  abroad,  and  one  in  a  distant  part  of 
India." 

In  reply  to  this  communication,  the  petitioner's  solici- 
tor wrote,  on  the  26th  March,  1849,  to  the  plaintiff's  so- 
licitor as  follows ; — "  In  answer  to  your  letter  of  the  22nd 
instant,  I  beg  to  state  that  I  am  advised  not  to  embarrass 
the  purchaser  by  approving  or  being  a  party  to  the  pro- 
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ceedlngs  you  propose  to  take.  My  client  was  a  drilling 
purchaser,  and  would  have  been  glad  to  complete  liis  f\a- 
chase,  if  he  could  have  had  a  good  and  marketable  title; 
but  after  the  great  delay  that  has  arisen,  and  considering 
the  present  aspect  of  the  business,  I  cannot  advise  hb  to 
keep  the  matter  open  any  longer.  I,  therefore,  on  the  pin<- 
chaser's  behalf,  request  the  return  of  the  deposit  and  in- 
terest, and  payment  of  his  costs,  an  account  of  which  I  vill 
send  you  forthwith." 

On  the  29th  day  of  March,  1849,  the  supplemental  bill 
was  filed;  and  the  plaintifi*'s  solicitor  thereupon  wrote  and 
sent  to  the  petitioner's  solicitor  a  letter  to  the  following 
effect: — 

"  In  reply  to  your  letter  of  the  26th  inst,  I  beg  to  in- 
form you  that  your  client  has  examined  this  title,  which 
he  has  found  both  good  and  marketable;  and  it  was  upon 
his  preparing  his  conveyance  that  a  difficulty  arose  as  to 
the  manner  of  Mr.  Jarvis  (who  was  not  a  party  to  the  suit) 
signing  a  receipt  for  the  purchase-money.  To  get  over 
this  difficulty,  instructions  were  laid  by  him  before  fc 
Cooke  to  settle  the  draft;  when  that  gentleman  raised  an 
objection  to  the  validity  of  the  decree,  in  having  been 
made  in  the  absence  of  the  issue  of  the  testator's  sisters, 
bom  after  the  death  of  the  said  testator  and  before  that  of 
the  widow.  This  objection,  as  I  am  advised,  is  valid;  and 
I  have  to-day  filed  a  supplemental  bill,  bringing  the  child 
of  Mrs.  Moore  before  the  Court,  and  also  making  Mr.  Jarvis 
a  party  to  the  suit,  in  compliance  with  the  previous  w* 
quest  of  your  client.  I  have  also  obtained  from  counsel 
the  petition  to  rehear  the  suit  and  rectify  the  decree,  whicb) 
with  the  supplemental  suit,  will  be  heard  on  the  first  p^ 
tition-day  in  Easter  Term,  being  the  earliest  day  on  which 
I  can  get  it  heard;  and  when  this  is  done,  the  title wiD be 
complete.  I  am  advised  by  counsel,  that,  under  these  cir- 
cumstances, I  cannot  return  your  client  s  deposit  with  in- 
terest and  costs ;  but  that,  as  soon  as  the  cause  is  reheard, 
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I  can  enforce  a  completion  of  the  purchase ;  which  I  shall 
proceed  to  do,  in  the  event  of  your  not  taking  the  neces- 
sary step  to  complete  it" 

To  this  letter  the  petitioner's  solicitor  replied  as  follows 
on  the  30th  of  March:— 

"  In  acknowledging  your  letter  of  yesterday,  I  have  only 
to  state,  that  I  see  no  reason  to  alter  my  opinion;  and  my 
client  will  therefore  abide  by  the  resolution  therein  ex- 
pressed. The  contract  must  be  considered  as  rescinded, 
and  I  shall  act  accordingly." 

The  petition  of  rehearing  and  the  supplemental  suit 
came  on  for  hearing  on  the  27th  of  April,  when  the  origi- 
nal decree  was  rectified,  the  sale  of  the  testator's  real 
estates  was  confirmed,  and  Mr.  Jarvis  was  directed  to  con- 
vey them  to  the  purchaser,  in  the  event  of  the  Master  find- 
ing that  the  defendant  Samuel  Charles  Moore  was  the 
only  issue  of  the  parties  named  in  the  testator's  will  bom 
after  the  death  of  the  testator  and  before  the  death  of  his 
widow. 

The  petition  of  rehearing  and  supplemental  suit  were 
set  down  for  hearing  on  the  20th  day  of  April  last,  being 
five  days  before  the  present  petition  of  the  purchaser  to 
rescind  the  contract  was  presented. 

Mr.  Swanston  and  Mr.  J,  A.  Cooke  supported  the  petition. 

Mr.  Russell  and  Mr.  Fooks,  for  the  plaintiff,  opposed  it. 

The  Vice-Chanoellor  inquired,  whether  any  of  the  de- 
fendants  had  been  served  with  the  petition. 

Mr.  Swanston  and  Mr.  J,  A.  Cooke  said,  they  had  not; 
and  submitted,  that  it  was  only  necessary  to  serve  the 
plaintiff.  They  referred  to  2  Daniell,  Chancery  Practice, 
1153,  2nd  edit;  and  Dcdby  v. PwKen(a),  Sugden  on  Ven- 
dors and  Purchasers,  p.  67,  (11th  edit). 

(a)  1  Buss.  &  My.  296,  305. 
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The  Vicb-Chancellob  said,  that,  upon  principle,  he  felt 
a  difficulty  in  proceeding  in  the  absence  of  the  defendants, 
who  had  an  interest  in  the  purchase-money. 

Mr.  ColviUe,  the  Registrar,  on  being  referred  to,  said,  that 
the  Lord  Chancellor  had  in  a  recent  case  held,  that  it  was 
not  enough  to  serve  the  plaintiff 

The  petition  stood  over  for  the  practice  to  be  inquired 
into. 


May  28th,        The  petition  now  came  on  to  be  heard,  the  defendants 
having  been  served  with  it 

Mr.  Swanston  and  Mr.  J,  A.  Cooke,  appeared  for  the  pe- 
titioner. 

Lechmere  v.  Brasier  (a),  DaWy  v.  PuUen  (6),  Baker  v. 
Sowter  (c).  Smith  y.  Nelson  (d),  CuUs  v.  Thodey  (e),  Tanner  v. 
Smith  (/),  Bladdow  v.  Laws  {g\  Hobson  v.  BeU  (A),  Flower 
V.  Hartopp  (i),  and  Chamberlain  v.  Lee  (k)  were  cited. 

Mr.  RvsseU  and  Mr.  Fooks  appeared  for  the  plaintiff. 

Mr.  Fi  J.  Hall  and  Mr.  Hoare  for  different  defendanta 

The  Vice-Chancellor  thought,  that  the  conduct  of  the 
purchaser  had  withdrawn  the  case  from  the  influence  of 
the  principles  on  which  Lechmere  v.  Brassier  was  decided ; 
and  th^t  the  purchaser  ought  not  to  be  at  present  dis- 
charged, but  was  entitled  to  a  reference  as  to  title  if  he 
desired  it. 


The  costs  were  reserved. 

(a)  2  J.  &  W.  289. 

(b)  I  R  &  M.  296. 

(c)  10  Beav.  343. 
(ci)  2  S.  &  S.  557. 
le)   13  Sim.  206. 


(/)  10  Sim.  410. 
{g)   2  Haro,  40. 
(/i)  2  Beav.  17. 
(0  8  Beav.  199. 
(k)   10  Sim.  444. 
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Blundell  v.  Stanley.  jfai^  5^, 


HIS  was  a  suit  for  the  specific  performance  of  a  con-  puardians  of  an 
tract  for  the  purchase  of  land-tax,  or  rent  charges  in  lieu  tail  redeemed 
of  land-tax,  which  had  been  purchased  or  redeemed.  \^l  entaa«i  eJh 

In  1 799,  Sir  William  Stanley,  an  infant,  was,  under  the  **^  .  The  te- 

...  .  .  .       nantmtaa 

limitations  of  a  settlement,  tenant  in  tail  male  of  lands  in  died,  having  be- 
Cheshire,  called  in  the  pleadings  the  Puddington  estates.  i^.tax  to  Ae 
On  the  25th  of  March,  1799,  his  guardians  contracted  for  ^*^^^^ 
the  redemption  of  the  land-tax  upon  these  lands,  under  ^nant  in  tail 
the  provisions  of  the  38  Geo.  3,  c.  60,  for  8917?.  18«.,  31,  per  very  and  settled 
cent.  Consols,  transferable  by  instalments.  aiwi^fdodt"* 

The  17th  section  of  this  Act  provided,  that  all  persons  ^^  ^^,^^ 

*  *  deemed  land- 

claiming,  on  their  own  behalf  or  on  behalf  of  others,  the  taxasawibeist- 
preference  in  the  Act  mentioned  in  purchasing  the  land-  The  »etUement 
tax,  may  contract  accordingly,  and  transfer  stock  in  man-  j^'^^j^ji'^ 
ner  therein  mentioned;  and  that,  upon  such  transfer,  and  part  the  uiual 

.  .  -  general  words 

upon  the  registry  or  entry  of  the  certincates,  contracts,  — "allthees- 
and  receipts  in  the  Act  mentioned,  with  his  Majesty's  com-  f^  timt"Ae 
missioners  for  the  afikirs  of  taxes,  the  manors,  messuages,  land-tax  was  not 

,  ,  merged  by  its 

lands,  tenements,  and  hereditaments,  comprised  in  such  redemption,  by 
contract,  should  thenceforth  be  wholly  freed  and  exoner-  by  the  operation 
ated  from  the  land-tax  charged  thereon,  and  from  all  fur-  mcnt  M^ther- 
ther  assessments  thereof,  unless  the  person  or  persons,  bo-  wise,  but  passed 
dies,  corporations,  or  companies,  contracting  for  such  land-  it  in  the  settlor's 
tax,  should,  at  the  time  of  entering  into  the  contract  for 
the  same,  declare  to  the  commissioners,  with  whom  such 
contract  should  be  entered  into,  his,  her,  or  their  option  to 
be  considered  on  the  same  footing  as  a  person  not  interested 
in  the  said  manors,  messuages,  lands,  tenements,  or  here- 
ditaments, purchasing  the  land-tax  charged  thereon,  is  by 
the  Act  considered;  in  which  case,  and  upon  such  option 
and  declaration  so  made  being  inserted  in  the  contract, 
the  person  or  persons,  bodies,  corporations,  or  companies, 
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1849.  SO  contracting,  his,  her,  or  their  executors^  administratois, 
Blundbll  ^^  assigns,  were  to  be  entitled  and  subject  to  such  and  the 
^    ^;  like  benefits,  advantages,  conditions,  and  restrictions,  as 

persons  not  interested  as  aforesaid  would  be  entitled  and 
subject  to  on  their  becoming  the  purchasers  of  sach  land- 
tax  under  the  Act.  The  37th  section  provides  as  foUows: 
— That  where  any  person  or  persons  having  such  benefit  of 
preference  as  hereinbefore  mentioned,  and  who  shall  not 
be  seised  of  or  entitled  to  any  estate  of  inheritance  (a)  in 
the  manors,  messuages,  lands,  tenements,  and  heredita- 
ments, whereon  any  land-tax  shall  be  chazged,  shall  re- 
deem such  land-tax  by  and  out  of  his,  her,  or  their  own 
estate,  and  shall,  at  the  time  of  entering  into  the  contnci 
for  the  redemption  thereof,  have  declared  his,  her,  or  their 
option  to  be  considered  on  the  footing  of  a  purchaser  oi 
purchasers  as  aforesaid,  such  person  or  persons,  his,  her,  or 
their  executors,  administrators,  or  assigns,  shall  have,  hold, 
and  enjoy  the  land-tax  so  redeemed  by  him,  her,  or  then, 
as  an  annuity  issuing  out  of  such  manors,  messuages,  lands, 
tenements,  and  hereditaments,  (subject  to  such  right  and 
power  of  redemption  thereof  as  hereinbefore  is  given  to 
the  person  or  persons  beneficially  entitled  to  the  next 
estate  or  interest  in  reversion,  remainder,  or  expectan(7) 
as  and  when  such  estate  or  interest  shall  vest  in  possession); 
and  when  any  such  person  or  persons  as  aforesaid  shaO 
not,  at  the  time  of  entering  into  the  contract  for  the  re- 
demption of  such  land-tax,  have  declared  his,  her,  or  their 
option  as  aforesaid,  whereby  such  manors,  messuages,  lands, 
tenements,  or  hereditaments,  whereon  the  land-tax  shall 
have  been  charged,  will,  by  virtue  of  this  Act,  be  exone- 
rated therefrom,  such  manors,  messuages,  lands,  tenements, 
or  herediaments,  shall  be  and  become  chargeable  for  the 
benefit  of  such  person  or  persons,  his,  her,  or  their  execn- 

(a)  As  to  the  meaning  of  this     judgment  in  Ware  v.  FMiRt  U 
expression,    see   Lord   EldorCs     Ves.  257. 


CASBS   IN   CHANCERY.  435 

tors,  administrators,  or  assigns,  with  the  amount  of  the  3t        1849. 
per  centum  Bank  Annuities,  which  shall  have  been  trans-     blundbll 
ferred  as  the  consideration  for  the  redemption  of  the  said      stanlby 
land-tax,  and  with  the  payment  of  such  yearly  sum  or 
sums  of  money,  by  way  of  interest  thereon,  as  shall  be 
equal  to  the  amount  of  the  land-tax  redeemed. 

The  tenant  in  tail  died  without  issue  and  an  infant,  of 
the  age  of  nineteen,  having  bequeathed  to  his  brother 
Sir  Thomas  Stanley,  the  next  succeeding  tenant  in  tail, 
all  land-tax  charged  upon  the  testator's  real  estates,  which 
had  then  lately  been  redeemed  or  purchased  by  his  guard- 
ians and  trustees,  charged  and  chargeable  with  the  same 
money,  monies,  or  stock  in  the  public  funds,  which  his 
guardians  and  trustees  had  then  contracted  to  pay  or 
transfer  for  the  same,  to  be  paid  or  transferred  to  his  exe- 
cutors, as  to  such  part  or  instalment  as  his  said  guardians 
and  trustees  had  already  paid  or  transferred,  or  should  have 
paid  or  transferred  at  his  decease,  within  twelve  months 
next  after  his  decease;  and  as  to  the  residue  of  such  instal- 
ments at  the  times  mentioned  in  the  Act  of  Parliament, 
in  trust  for  the  testator's  brothers  and  sister,  Charles, 
James,  Henry,  and  Catherine. 

Sir  Thomas  Stanley  was  an  infant  when  he  succeeded 
to  the  estate;  and  the  whole  of  the  instalments  contracted 
to  be  transferred  for  the  redemption  of  the  land-tax  not 
having  been  transferred,  his  guardians  (who  were  the  same 
persons  as  had  been  the  guardians  of  his  late  brother 
during  his  infancy,)  transferred  the  remaining  instalments. 
The  whole  of  the  monies  applied  in  the  purchase  of  the 
sums  of  stock  so  transferred,  were  so  applied  by  the  guard- 
ians out  of  the  rents  and  profits  of  the  Puddington  estates. 

In  1804,  after  all  the  instalments  had  been  transferred, 
Sir  Thomas  Stanley  attained  twenty-one,  and  suffered  a 
recovery  of  the  Puddington  estates. 

By  indentures  of  lease  and  release  of  the  11th  &  12th  of 
January,  1805,  being  the  settlement  made  in  contempla- 
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i&aa  tk«  of  Sr  Thomas  Sunkrs  manuige,  he  settled  a  pirt  of 
the  Paddincum  estates;  and  the  settlement  contained, af- 
ter the  description  of  the  parods,  the  foUowing  oommon 
wotrds: — 

^  Togethtf  with  their  rights,  members,  and  appnrtentn* 
ces,  and  the  rerersioB  and  reversions,  remainder  and  re- 
mainders, jearij  and  other  rents,  issues,  and  profits  there- 
oC  and  aU  the  estate,  right,  title,  interest,  use,  trusty  pio- 
potT,  daim.  and  demand  whatsoeyer,  both  at  law  and  in 
equity,  of  him  the  said  &  Thomas*  Stanley,  of,  in,  and  to 
the  same" 


The  limitations  were  to  the  use  €i  &t  Thomas  Stankj 
for  life^  with  remainder  to  the  use  d  his  first  and  other 
sons  in  tail,  with  remainders  orer. 

The  settlement  c<mtained  the  usual  ooTOiants  for  title 
on  the  part  of  the  settlor, — that  the  estates  were  firee  and 
clear  of  and  firom  all  and  all  manner  ci  fines  and  otto 
gifts,  grants,  sales,  mortgages,  judgmoits,  estates,  titH 
charges,  and  incumbrances  whatsooTery  except  certaiB 
leases,  charges,  and  incumbrances  therein  particnltffy 
mentioned. 

The  exception  did  not  refer  to  the  redeemed  land48S, 
which  was  not  mentioned  in  the  settlement. 

In  1817  Sir  Thomas  Stanley  came  to  a  settlement  irith 
his  guardians  in  respect  of  the  monies  receired  by  theiD 
in  that  character  on  account  of  the  Puddington  estate^ 
and,  in  such  settlement,  credit  was  giv^i  to  them  for  Ae 
amount  of  the  instalments  transferred  by  them  for  re- 
demption of  the  land-tax  in  the  lifetimes  of  both  the  tea* 
ants  in  taiL 

Sir  Thomas  Stanley  during  his  life  received  firom  the 
tenants  of  the  Puddington  estates,  in  addition  to  the 
rents,  separate  payments,  equal  in  amount  to  the  land- 
tax  of  the  land  in  their  respective  holdings ;  which  separate 
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pajrments  were  called  land-tax.  These  pajrments  were 
distinguished  in  the  rentals  from  the  amounts  of  the  rents; 
and  the  leases  granted  after  the  date  of  the  settlement  ^' 

contained  covenants  on  the  part  of  the  tenants  for  pay- 
ment of  redeemed  land-tax  and  all  other  taxes.  All  the 
charges  in  lieu  of  land-tax  were  paid  to  the  tax-collector 
of  the  district,  who  paid  or  accounted  for  them  to  Sir  Tho- 
mas Stanley. 

There  were  other  estates  at  Hooton,  of  which  Sir  Wil- 
liam Stanley  and  Sir  Thomas  Stanley  were  successively 
tenants  for  life  only.  The  land-tax  upon  them  was  re- 
deemed, and  afterwards  dealt  with  in  precisely  the  same 
way  as  that  upon  the  Puddington  estates.  No  question 
was  raised  as  to  the  rent-charge  in  lieu  of  this  land-tax, 
but  the  fact  was  referred  to  as  affording  an  argument  in 
the  case. 

Sir  Thomas  Stanley,  by  his  will,  dated  24th  of  July, 
1841,  devised  certain  hereditaments  therein  described 
(being  the  unsettled  portions  of  the  Puddington  estates), 
and  all  land-tax,  or  rent-charges  in  lieu  of  land-tax,  to 
which  he  was  entitled,  whether  issuing  out  of  the  afore- 
said land  or  lands  at  Hooton  or  elsewhere,  to  the  use  of 
his  second  son  Rowland  Errington  Stanley  for  life,  with 
remainders  over.  The  will  contained  a  power  of  sale  of 
the  devised  Puddington  estates,  and  of  the  rent-charges  in 
lieu  of  land-tax;  and  the  testator  declared,  that,  if  his  eld- 
est son  should,  within  twelve  months  from  the  testator  s 
death,  signify  in  writing  his  desire  to  purchase  the  land- 
tax,  or  rent-charges  in  lieu  of  land-tax,  charged  on  any 
lands  of  which  the  eldest  son  would  be  tenant  in  tail,  at 
the  price  which  the  testator  paid  for  the  same,  the  trus- 
tees should,  upon  receiving  such  notice,  sell  the  same  to 
such  eldest  son  accordingly,  in  manner  therein  mentioned. 

After  the  testator's  death,  his  eldest  son  Sir  William 
Stanley,  who  thereupon  became  tenant  in  tail  of  the  Hooton 
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1849.  estate;  and  of  the  settled  portion  of  the  Puddington  estates^ 
Blundbll  S^^®  notice  to  the  trustees  of  his  intention  of  exercising 
the  option  by  purchasing  the  rent-charges  in  lieu  of  land- 
tax.  He  afterwards  insisted,  that,  as  regarded  the  settled 
portions  of  the  Puddington  estates,  the  devisees  in  trust 
could  make  no  title,  inasmuch  as  the  land-tax,  or  rent- 
charge  in  lieu  of  the  land-tax  on  those  portions,  was  merg- 
ed ;  and  that,  as  tenant  in  tail,  he  was  entitled  to  the  benefit 
thereof,  without  any  payment.  The  devisees  in  trust  then 
instituted  the  present  suit  for  the  specific  performance  of 
the  contract  for  purchase  of  the  land-tax. 

Mr.  Wigram  and  Mr.  Riddeli,  for  the  plaintiffs,  relied 
upon  Ware  v.  PoUiiU(a),  and  contended,  that  there  had  been 
no  merger  of  the  land-tax  as  to  any  part  of  the  estates. 
They  also  relied  upon  the  fact  of  the  land-tax  on  the  set- 
tled portion  of  the  Puddington  estates  having  been  dealt 
with  in  the  same  way  as  that  on  the  Hooton  estate,  which 
was  not  and  could  not  be  alleged  to  have  merged. 

Mr.  Bacon  and  Mr.  Bates,  for  the  defendants,  contended, 
that,  either  by  the  redemption  of  the  land-tax  without  any 
option  being  declared,  or  by  the  recovery  and  the  acquisi- 
tion of  the  fee-simple  by  the  late  Sir  Thomas  Stanley,  the 
land-tax  was  redeemed  or  merged;  or  that,  at  all  events, 
it  passed  by  the  general  words  in  the  marriage  settlement 
They  cited  AsUey  v.  MiUs  (b). 

The  Vicb-Chancellob  said,  that,  in  his  opinion,  it  would 
be  a  wrong  construction  of  the  settlement,  to  say  that  it 
included  the  land-tax,  if  there  had  been  no  merger.     And 
his  Honor  thought,  upon  all  the  circumstances  of  the  case,- 
that  the  land-tax  had  not  been  intended  to  be  merged,  and 

(a)  11  Ves.  267.  (h)  1  Sim.  298. 
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was  not  merged;  but  he  thought  the  question  a  fair  one,         1849. 
and  that  there  ought  to  be  no  costs  on  either  side.  blundkll 


The  decree  declared  that  the  land-tax,  or 
rent-charge  in  lieu  of  land-tax,  charged  on 
or  payable  out  of  the  hereditaments  com- 
prised in  the  settlement  of  1805  was  not 
comprised  in  or  affected  by  such  settle- 
ment; and  that  the  same  was  not  merged 
or  extinguished;  and,  the  plaintiffs  sub- 
mitting to  convey,  the  decree  directed  a 
conveyance  and  payment  of  the  purchase- 
money,  with  interest.  No  costs  on  either 
side. 


V. 

Stanley. 


T 


The  Attorney-General  v.  The  London  and  South         Jfaysu. 
Western  Railway  Company. 

HIS  information,  filed  by  the  Attorney-General  at  the  a  Raaway 
relation  of  two  of  the  trustees  of  the  turnpike  road  leading  jng™^^  todi- 
from  Kingston-upon-Thames  to  Sheetbridge,  near  Peters-  vert  a  turnpike- 
field,  Hampshire,  against  the  London  and  South  Western  ing  on  a  bridp 
Railway  Company,  prayed,  that  the  Railway  Company  way  with  a 
might  be  restrained  from  crossing,  breaking  up,  cutting  i^^^oij^ 
tlirough,  or  in  any  way  interfering  with  the  turnpike  road  ^«  relation  of 
of  the  trustees,  or  the  communication  or  the  traffic  thereon,  tees  of  the  road, 
until  they  should  have  caused  to  be  made  and  appropiated  ^fop^  ^^ 
for  the  use  of  the  public  a  sufficient  road  over  the  proposed  ||^^**^^^  . 

railway,  as  convenient  for  passengers  and  carriages  as  the  pany  from  inter- 
fering with  the 
road  until  they 
should  have  provided  another  as  convenient  as  the  funner,  or  as  near  thereto  as  circumstances  ^- 
lowed,  as  required  by  the  Railways  Clauses  Consolidation  Act,  1845,  sect  56. — The  Court,  holding 
that  the  Company  were  not  doing  as  little  damage  as  could  be,  granted  the  injunction^  but  without 
prejudice  to  any  application  either  party  might  make  to  the  Doard  of  Trade,  under  the  G6th  section 
of  the  above  Act 

In  granting  such  an  injunction,  the  Court  cannot  point  out  to  the  C-ompany  what  they  ought  to 
do,  except  by  stating  the  reasons  which  induce  the  Conrt  to  come  to  its  condusion,  or  tiie  manner 
in  which  it  appears  to  the  Court  that  that  which  seems  an  evil  can  be  remedied. 

00  2 
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1849.  then  present  turnpike  road,  or  as  nearly  so  as  might  be; 

Att.-Gbn.  ^^^  ^^^^y  ^  necessary,  the  defendants  might  also  be  re- 

Thb  London  ^^^^^^^^  ^^^™  proceeding  with  a  bridge  in  the  information 

ANi>  South  mentioned  crossing  the  railway,  and  the  approaches  then 

WB8TERN  .  .  <!  1  1    /•  .I 

Kail  WAT  Co.  m  course  of  construction  by  them ;  and  from  carrying  the 
turnpike  road  over  the  proposed  railway  by  means  of  such 
bridge  and  approaches. 

This  was  a  motion  for  an  injunction  in  the  terms  of  the 
prayer  of  the  information,  which  came  on  for  argument 
before  the  defendants  had  put  in  their  answer. 

It  appeared,  that  the  Railway  Company,  the  defendants, 
were  constructing  their  railway  between  Guildford  and 
Godalming,  which  crossed  the  Sheetbridge  turnpike  road 
at  Peasemarsh,  in  a  slight  cutting  of  about  one  foot,  six 
inches;  and  that  the  Company  had  begun  to  carry  the 
road  over  the  railway  by  means  of  a  deviation  and  bridge 
at  Peasemarsh ;  and  that,  at  the  place  where  the  proposed 
railway  was  to  cross  the  turnpike  road,  and  for  a  very 
considerable  distance  on  each  side  thereof,  the  turnpike 
road  led  across  a  flat,  and  in  a  straight  line;  and  that 
there  was  no  necessity,  for  the  purpose  of  passing  over  the 
proposed  railway,  that  the  road  should  be  diverted  from 
the  straight  line,  and  that  any  such  diversion  would  oc- 
casion considerable  inconvenience  to  the  public;  but  that 
the  Company  intended  to  divert  the  road  from  the  straight 
line,  carrying  it  from  the  then  present  line  of  road  on  the 
north  side  of  the  railway  by  a  sharp  curve  up  to  the  bridge, 
and,  having  crossed  the  bridge,  to  return  into  the  then 
present  line  of  road  again  by  another  sharp  curve.  The 
engineers  and  surveyors,  on  behalf  of  the  information,  de- 
posed, that  at  a  comparatively  trifling  extra  cost,  the  Com- 
pany could  have  carried  the  road  over  the  railway  by  a 
bridge  in  its  present  line,  by  raising  the  road  as  it  ap- 
proached the  bridge  for  some  distance  on  either  side;  and 
that  this  was  the  only  plan  whereby  the  road  could  be 
made  as  nearly  convenient  as  the  circumstances  allowed, 
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within  the  meaning  of  the  Railways  Clauses  Consolidation        1849. 
Act,  1845.  ^""^ 

'  Att.-Gbn. 

It  appeared*,  that,  in  a  negotiation  between  the  trustees  «'• 

i«  ThbLondon 

of  the  turnpike  road  and  the  Railway  Company,  the  former  and  South 
proposed,  that,  to  lessen  the  curve,  the  Company  should  add  r^il^v^Co. 
a  pier  at  each  side  of  the  bridge  (which  was  then  already 
erected)  nearest  the  road,  and  purchase  some  of  the  land, 
which  was  common  land,  adjoining  the  road  at  each  end  of 
the  bridge,  still  further  to  lessen  the  curve  at  the  junction 
with  the  old  road.  The  Riiailway  Company  refused  to 
comply  with  this  suggestion;  but  offered  to  refer  the 
question  to  the  Board  of  Trade.  This  was  declined  by 
the  trustees  of  the  road ;  and  the  Railway  Company  pro- 
ceeded to  make  the  crossing  by  a  deviation  and  bridge 
with  a  sharp  curve.  It  appeared  that  the  turnpike  road 
was  used  for  considerable  traffic  between  Guildford  and 
Godalming,  the  tolls  received  at  the  two  gates  between 
these  towns,  a  distance  of  four  miles  only,  during  the  last 
year  being  1150t 

Mr.  Bacon  and  Mr.  0.  L.  Russell,  in  support  of  the  mo- 
tion for  the  injunction. — It  is. not  denied,  that  the  Rail- 
way Company  has  the  power  of  crossing  the  turnpike  road; 
but  they  must  do  it  according  to  the  provisions  of  the 
46th,  50th,  53rd,  and  56th  sections  of  the  Railways  Clauses 
Consolidation  Act,  1845.  The  56th  section  of  that  Act 
contains  the  following  enactment: — "If  the  road  so  inter- 
fered with  can  be  restored,  compatibly  with  the  formation 
and  use  of  the  railway,  the  same  shall  be  restored  to  as 
good  a  condition  as  the  same  was  in  at  the  time  when  the 
same  was  first  interfered  with  by  the  Company,  or  as  near 
thereto  as  may*be;  and  if  such  road  cannot  be  restored 
compatibly  with  the  formation  and  use  of  the  railway,  the 
Company  shall  cause  the  new  or  substituted  road,  or  some 
other  sufficient  substituted  road,  to  be  put  into  a  perma- 
nently substantial  condition,  equally  convenient  as  the  for- 
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1849.        mer  road,  or  as  near  thereto  as  circumstances  will  allow; 
Att.-Gkn.     aJ^<l  the  former  road  shall  be  restored,  or  the  substituted 
ThbI^ndon    ^^^  P^^  ^^^  ®^^^  condition  as  aforesaid,  as  the  case  may 
AND  South     be,  within  the  following  periods,  after  the  first  operation 
Railway  Co.   on  the  former  road  shall  have  been  commenced,  unless  the 
trustees  or  parties  having  the  management  of  the  road  to 
be  restored,  by  writing  under  their  hands,  consent  to  an 
extension  of  the  period,  and  in  such  case  within  such  ex- 
tended period ; — (that  is  to  say),  if  the  road  be  a  turnpike 
road,  within  six  months;  and  if  the  road  be  not  a  turn- 
pike road,  within  twelve  month&'' 

The  Company  have  not  complied  with  the  requisitions  of 
this  section.  It  has  been  proved,  and  must  be  manifest,  that 
a  road  more  convenient  to  the  public  than  the  line  laid  out 
can  be  formed.  It  is  not  necessary  for  this  Court  to  point 
out  to  the  Company  how  they  may  exercise  their  powers  in 
the  mode  most  convenient  for  the  public.  It  is  for  them 
to  act  in  that  respect  as  they  may  be  advised.  But  the  au- 
thority of  the  Court  in  these  cases  has  been  well  establish- 
ed, and  it  is  essential  to  the  public  interests  that  the  au- 
thority should  be  exercised:  Kenip  v.  The  London  and 
Brighton  Raikuay  Company  (a).  The  Company,  if  they 
had  completed  their  deviation  in  the  plan  proposed,  not 
being  the  plan  most  convenient  for  the  public,  would  be 
guilty  of  a  misdemeanor :  Reg.  v.  Scott  (6). 

Mr.  RtisseU  and  Mr.  Wickens  for  the  Company. — ^This 
information,  being  at  the  relation  of  the  trustees  of  a 
turnpike  road,  ought  not  to  be  entertained.     The  Rail- 
^  ways  Clauses  Consolidation  Act,  1845,    which   imposes 

on  Railway  Companies  the  duties  of  crossing  turnpike 
roads  in  a  particular  way,  provides,  by  the  66th  section, 
a  special  jurisdiction  for  deciding  questions  between  trus- 
tees of  roads  and  other  persons  having  the  duties  of  trus- 

{a)  1  Railw.  Cas.  495.  (h)  3  Id.  187. 
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tees  to  perform,  and  the  Railway  Company.    The  Compa-         1849. 
ny  have  been  always  ready  to  abide  by  the  decision  of  the      att.-Gbn. 
Board  of  Trade  on  the  question  between  themselves  and    x„ki^jjjjoj, 
the  trustees.     If  the  jurisdiction  of  this  Court  is  not  en-     and  South 
tirely  transferred  to  the  Board  of  Trade  as  between  the    Railway  Co. 
present  parties,  it  is  hoped  that  this  Court  will  discourage 
an  appeal  to  its  jurisdiction  where  the  legislature  has  sup- 
plied a  tribunal  with  efficient  means  of  deciding,  by  exa- 
mination on  the  spot,  between  the  parties,  and  will,  in  the 
exercise  of  its  discretion,  refuse  the  injunction.    It  is  ask- 
ed, upon  this  motion,  that  the  injunction  may  be  granted 
without  any  decision  by  the  Court  as  to  what  are  the  limits 
of  the  powers  of  the  Company.     Lord  CoUenham  said  that 
this  was  a  very  objectionable  form  of  order,  of  which  he 
had  frequently  expressed  his  disapprobation;  and  that  a 
defendant  ought  to  be  informed  as  to  what  was  the  opinion 
of  the  Court  on  the  limits  of  his  rights,  and  ought  not  to 
be  exposed  to  the  consequences  of  violating  an  injunction 
expressed  in  vague  terms :  Cotlier  v.  The  Midland  Railway 
Company  (a).     If,  therefore,  the  Court  should  grant  an  in- 
junction, it  is  asked,  that  the  defendants  may  be  informed 
what  is  the  opinion  of  the  Court  on  the  limits  of  their 
powers  in  respect  of  making  this  new  road. 

In  the  course  of  the  argument,  the  counsel  for  the  in- 
formation proposed  to  submit  to  an  arrangement  for  length- 
ening the  access  to  the  bridge  over  the  railway,  so  as  to 
lessen  the  curve  on  each  side  of  the  bridge  to  a  specified 
extent.  The  Company,  on  the  other  hand,  ofiered  to 
make  the  approaches  in  such  manner  as  any  indifierent 
person  of  experience  should  direct;  but  neither  of  the 
proposals  was  acceded  to. 


The  Vice-Chanoelloe: 

The  Court  is  compelled  (for  the  decision  is  forco<l  upon 

(a)  5  Railw.  Cas.  187, 192. 
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it)  to  come  to  the  best  conclusion  in  its  power  on  the  ma- 
terials before  it,  as  to  the  question,  whether  in  their  pro- 
posed works  or  work  the  Company,  in  the  exercise  of  their 
powers,  are  doing  as  little  damage  as  may  be ;  or  whether 
it  can  be  said,  that  the  road  intended  to  be  substitute  for 
the  road  taken  away  is,  in  the  language  of  the  56th  section, 
"equally  convenient  as"  the  former  road,  or  as  near  there- 
to as  circumstances  will  allow. 

The  impression  made  by  the  evidence  upon  my  mind  is, 
that  the  Company  are  not  doing  as  little  damage  as  may 
be;  and  that  the  road  which  they  propose  to  substitute  is 
not  as  "  convenient  as''  the  former  road,  or  as  near  thereto 
as  circumstances  allow.  They  are  intending  that  which,  in 
my  view  of  the  facts  and  of  the  law,  is  a  wrong;  and  it  is 
a  wrong  of  a  nature  which  I  understand  it  to  be  the  office 
of  this  Court  to  restrain. 

It  has  been  said,  and  perhaps  justly,  by  Mr.  Bdcon,  that 
all  the  Court  can  correctly  decide,  so  far  as  it  can  be  decided 
upon  this  motion,  is,  that  what  the  Company  are  doing  is 
what  the  Court  thinks  not  right,  whilst  the  Court  cannot 
point  out  to  the  Company  what  they  ought  to  do.  I  do 
not  see  how  that  is  to  be  avoided,  except  by  stating  the 
reasons  which  induce  the  Court  to  come  to  its  conclusion, 
or  the  manner  in  which  it  appears  to  the  Court,  that  that 
which  seems  an  evil  can  be  remedied. 

Now,  the  grounds  upon  which  I  proceed  are,  that  the 
avowed  plan  of  the  Company  makes  a  curve,  or  rather 
curves,  upon  the  substituted  road,  inconveniently  and  un- 
necessarily sudden;  that  this  suddenness  might  be  re- 
moved and  the  curve  or  curves  made  easier,  without  any 
unreasonable  or  heavy  expense,  and  without  any  extra- 
ordinary difficulty. 

There  appear  to  me  two  ways  of  avoiding  the  inconveni- 
ence, Qudging  as  well  as  I  can  on  the  subject,  upon  which 
I  am  bound  to  form  an  opinion),  either  to  increase  the 
width  of  the  surface  at  the  ends  of  the  approaches  of  the 
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bridges,  in  the  manner  suggested  by  the  relators,  with        1849. 
other  works  of  a  slight  description  accompanying  it,  which,      att.-Gen. 
according  to  my  present  opinion,  subject  to  anything  that    j^g  London 
the  relators'  counsel  may  say,  I  consider  the  Company  not     and  South 
bound  to  provide ;  or  if  the  Company  do  not  think  fit  to    Railway  Co. 
adopt  that  course,  they  may,  I  apprehend,  by  lengthening 
the  new  portions  of  the  road,  and,  by  acquiring  more  land 
for  the  purpose  from  the  common,  make  the  curve  suffi- 
ciently easy,  and  sufficiently  convenient  for  the  public, with- 
out altering  or  adding  to  the  bridge.      Because  I  think 
that  that  which  is  required  for  the  public  convenience  may 
be  effected  in  one  of  these  ways,  I  am  of  opinion  that  the 
present  injunction  ought  to  be  granted,  not  however  ex- 
actly in  the  terms  of  the  notice  of  motion,  without  preju- 
dice to  any  application  which  either  party  may  desire  to 
make  to  the  Railway  Commissioners,  in  whom  the  powers 
of  the  Board  of  Trade  for  these  purposes  are  vested. 

The  order  was  as  follows: — 

That  the  defendants  be  restrained  from 
crossing,  breaking  up,  cutting  through,  or 
in  anywise  interfering  with  the  Sheet- 
bridge  turnpike  road,  or  the  communica- 
tion thereof,  or  the  traffic  thereon,  until 
they  shall  have  caused  to  be  made  and 
appropriated  for  the  use  of  the  public  a 
sufficient  road  over  the  railway,  as  conve- 
nient for  passengers  and  carriages  as  the 
present  turnpike  road,  or  as  near  there- 
to as  may  be,  or  until  further  order,  with- 
out prejudice  to  any  application  by  either 
party  to  the  Railway  Commissioners  un- 
der the  Act;  with  liberty  to  apply. 
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May  22nd.  ^^  ^-   RiOKBTTS. 

A  decree  pro-  J\.  DECREE  made  in  this  cause  by  the  Master  of  the 
Muter  of  Uie  RoUs  was,  upon  an  appeal  to  the  House  of  Lords,  confirm- 
Roiis  i»ad,  up-     ^  ynffci  Certain  specified  alterations  in  the  terms  of  the 

on  appeal  to  the      ^  * 

Houaeof  Lordi,  decree;  and  the  House  directed  that  the  remaining  parts 
with  some  alter-  of  the  decree  should  be  altered  in  a  corresponding  manner, 
the" judgmexi^  of  *^^  *^**  ^^®  cause  should  be  remitted  to  the  Court  of 
^5^*"*tf*"     Chancery  to  do  what  was  consistent  with  these  variations. 

rected  to  oe 

made  therein.  After  the  decree  had  been  made  by  the  Master  of  the 
appeal,  the  Rolls,  the  causo  was  transferred  to  this  branch  of  the 
fened'to'tSi^  Court,  to  which  it  continued  attached. 

branch  of  the 

aiMtion^^         M^-  ifoflfef^  now  moved,  on  behalf  of  the  plaintifi*,  that 

*^*r^£°i^  the  above  judgment  of  the  House  of  Lords  might  be  made 

an  order  of  an  order  of  this  Court ;  and  that  the  decree  might  be  vari- 

objected,  that  cd  in  accordance  with  the  judgment  (a). 

the  decree  not 

DAvmflr  been  ^-^ 

made  by  a  pre-  Mr.  Wigtatn^  for  some  of  the  defendants,  admitted  that  a 
t^l^'i;^'  decree  by  the  predecessor  of  a  Judge  might  be  varied  by 
Court,  It  was     j^g  successor ;  but  he  submitted,  that  what  was  asked  was 

competent  to 

the  Lord  Chan-  to  alter  a  dccrcc  made  by  the  Master  of  the  Rolls,  a  Judge 
make  the  order  of  Concurrent  jurisdiction,  and  that  it  was  not  competent 
c^'^e*^the  ^^^  ^"^  branch  of  the  Court  to  do  that.  The  order  could 
order.  be  made  only  by  the  Lord  Chancellor. 

Form  of  such 
order. 

men? oVtSe  The  Vioe-Chanoellor  Considered  he  had  jurisdiction  to 

wSwaim^  make  the  order,  and  directed  the  order  to  be  made  in  the 

an  order  of  USUal  form. 

this  Court,  the 
appellant  was 

ordered  to  pay  to  a  respondent  the  costs  of  the  appeal,  the  amount  to  be  certified  by  the  clerk -assist- 
ant; he  accordingly  certified  the  same  at  the  sum  of  704/.  19«.  10(/.  The  Court  declined,  upon  an 
ex  parte  application,  to  direct  a  writ  of  fi.  &.  to  be  issued.  However,  upon  motion  on  notice,  it  or- 
dered the  appellant  to  pay  the  respondent  the  certified  sum  of  704/.  19«.  lOc/.,  but  without  interest 
or  the  costs  of  the  application. 

(a)  See  Smith's  Hand  Book  of  Chancery  Practice,  p.  362. 
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The  form  of  the  order  became  the  subject  of  discussion        1850. 
before  the  Registrar,  and  no  order  was  drawn  up. 


Mr.  HatteU  brought  on  the  motion  again  on  these  daya 
He  stated  that  the  Registrar  desired  to  have  the  particu-  ^^^^l^ 
lar  direction  of  the  Court  as  to  the  precise  form  of  the  or- 
der to  be  made.  That  the  Registrar  also  felt  great  difficulty 
as  to  the  jurisdiction  of  this  branch  of  the  Court  to  make 
the  alterations  in  the  decree,  which  were  substantial  varia- 
tions therein.  That  the  suit  being  a  very  hostile  one,  it 
was  of  the  utmost  importance  to  the  plaintiff  that  the  de- 
cree should  be  quite  accurate. 

The  Vice-Chancbllob  directed  the  order  to  be  drawn    March  2Jbth, 
up  according  to  the  minutes. 


The  following  is  the  form  of  the  order  made,  which  bore 
date  as  of  the  22nd  of  May,  1849. 

Whereas,  by  an  order  dated  the  21st  day  of  March,  1848, 
made  by  The  Right  Honorablethe  Lords  Spiritual  and  Tem- 
poral in  Parliament  assembled,  after  hearing  counsel  on 
&a,  upon  the  petition  and  appeal  of  the  defendant  Thomas 
Bourke  Ricketts,  complaining  of  a  decreeof  this  Court  made 
on  hearing  &c.,  and  praying  that  the  same  might  be  re- 
versed or  varied  in  the  particulars  therein  mentioned,  and 
due  consideration  had  of  what  was  offered  on  either  side: 
It  was  ordered  and  adjudged  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  assembled,  that  the  said  decree 
complained  of  in  the  said  appeal  be,  and  the  same  is  hereby 
affirmed,  subject  to  the  ft)llowing  variation;  that  is  to  say, 
by  omitting  the  words '  The  whole  of  (he  said  testator's  estates 
in  Shropshire  passed  by  his  said  willy  and  substituting  in 
the  place  thereof,  the  words  following:  that  is  to  say,  '  The 
whole  of  the  said  testators  mansion-house  a7id  lunds  in  Shrop- 
shire passed  by  his  said  will;  and  his  Lordship  doth  order 


448  CAKES   IN  CHAVCERY. 

1860.  and  decrecy  that  it  be  referred  to  the  Master  of  this  Courts  to 
whom  these  causes  stand  referred,  to  inquire,  whether  the 
testator  wa^,  at  the  time  of  mxiking  his  will,  and  at  his  death, 
entitled  to  any  other  estate  or  estates  in  Shropshire  than  such 
mansion-house  and  lands  which  pa^ed  by  his  said  wiUf  and 
also,  by  altering  all  such  parts  of  the  remaining  portion  of 
the  said  decree  as  are  inconsistent  with  the  variation 
hereby  directed ;  And  it  is  further  ordered,  that  the  said 
appellant  do  pay,  or  cause  to  be  paid,  to  the  said  respond- 
ents, WUliam  Turquand  and  Charlotte  Anne  Halifax,  the 
costs  incurred  by  them  in  respect  of  the  said  appeal,  the 
amount  thereof  to  be  certified  by  the  clerk-assistant;  And 
it  is  also  further  ordered,  that,  with  these  variations,  the 
cause  be  remitted  back  to  the  said  Court  of  Chancery,  to 
do  therein  as  shall  be  just  and  consistent  with  these  varia- 
tions and  that  judgment.  Now,  upon  motion  this  day  made 
unto  this  Court  by  Mr.  HaUett,  of  counsel  for  the  plaintiff 
William  Turquand,  in  the  presence  ofiii.Wigram,  of  coun- 
sel for  the  defendant  Thomas  Bourke  Ricketts,  and  Mr. 
Terrell,  of  counsel  for  the  defendant  Charlotte  Anne  Hal- 
lifax,  whereupon,  and  upon  hearing  what  was  alleged  by 
the  counsel  for  the  plaintiff  and  for  the  said  defendants 
Thomas  Bourke  Ricketts  and  Charlotte  Anne  Hallifax, 
and  upon  producing  the  said  order  of  the  House  of  Lords, 
and  hearing  an  affidavit  of  Christopher  Haskett  read.  It 
was  prayed,  that  the  said  order  might  be  made  an  order 
of  this  Court;  which  is  ordered  accordingly. 


MayZOth.  Mr.  Wigram,  for  the  defendant  Mr.  Thomas  Bourke 
Ricketts,  now  moved,  that  the  atove  order  might  be  dis- 
charged for  irregularity.  He  submitted,  that  the  order 
was  wrong  in  form;  that  it  was  necessary  for  the  Court 
to  make  all  alterations  in  the  decree  that  arose  out  of  the 
decree  of  the  House  of  Lords.  There  would  be  consider- 
able doubt  as  to  what  the  details  of  the  decree  were,  as  the 
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order  now  stood,  which  would  create  great  confusion  in  any      ^  1850. 
attempt  to  proceed  upon  the  decree  in  the  Master's  office. 

Mr.  HaUett  in  support  of  the  order. 

The  Vice-Chanoellob  said,  that  it  might  have  been  pro- 
per that  the  order  should  go  further;  and,  if  Mr.  Ricketts 
had  desired  that,  he  should  upon  the  motion  have  asked 
it  to  be  done.  This  being  a  motion  to  discharge  the  order 
for  irregularity,  and  not  to  vary  it,  he  thought  the  mo- 
tion must  be  refused,  with  costs. 


The  costs,  directed  to  be  paid  by  the  defendant  T.  B. 
Ricketts,  by  the  decree  in  the  House  of  Lords,  embodied 
in  the  above  decree  of  the  22nd  of  May,  1849,  were  duly 
taxed  and  certified  by  George  Shaw  Lefevre,  Esq.,  the 
clerk-assistant  of  the  House,  by  his  certificate  dated  the 
21st  of  June,  1849,  at  704Z.  19^.  lOd. 

Application  was  thereupon  made  to  the  clerk  of  Records 
and  Writs  in  Chancery;  but  he  declined  to  issue  a  writ  of 
fi.  fa.  except  by  direction  of  the  Court 

Mr.  HaUett  applied  ex  parte  for  an  order  on  the  Clerk  of 
Records  and  Writs  to  issue  the  writ  of  fi.  fa. 

The  Court  declined  to  make  the  order. 

Mr.  HaUett  now  moved,  upon  notice,  for  an  order,  that  ^^^l- 
the  defendant  T.  B.  Ricketts  might  be  ordered  to  pay  to  the  "^^^^  ^*^^^' 
plaintiff  the  sum  of  704t  19^.  lOcL,  being  the  amount  of 
costs  certified  by  Mr.  Lefevre,  to  be  demanded  of  and  paid 
by  the  defendant  to  the  plaintiff,  pursuant  to  the  above 
order  and  judgment  of  the  House  of  Lords,  which,  by  the 
order  of  the  22nd  of  May,  1849,  had  been  made  and  then 
was  an  order  of  this  Court,  and  for  the  payment  of  inter- 
est, and  for  the  costs  of  the  motion. 

Mr.  RoU,  for  the  defendant  T.  B.  Ricketts,  said,  the  or- 
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1861. 


der  of  the  House  of  Lords  had  been  sent  back  from  that 
House  only  for  the  purpose  of  being  varied  so  far  as  wa0 
necessary.  There  was  no  need  of  an  application  to  this 
Court,  the  House  of  Lords  having  full  powers  for  enforcing 
its  own  orders.  There  was  no  precedent  of  such  an  order 
as  that  now  asked 


The  Vice-Chanoelloe  said,  the  order  of  the  House  of 
Lords  had  directed  its  order  to  be  made  an  order  of  this 
Court,  which  had  been  done  by  the  order  of  the  22nd  of 
May,  1849.  He  thought  that  an  order  should  be  made  in 
the  terms  of  the  notice  of  motion,  except  that  it  should  be 
without  interest  and  without  costa 


1862.  Upon  an  appeal  to  the  Lord  Chancellor,  both  the  orders 

•     were  confirmed. 


May  22nd, 

Where  the  ge- 
neral costs  of 
the  suit  are 
given  to  a  party 
by  the  decree, 
they  include 
the  costs  of  a 
special  case  on 
which  the  opin- 
ion of  a  Court  of 
law  was  taken 
under  the  direc- 
tion in  the  cause 
of  this  Court 


Humphrey  v.  Grey. 

x5Y  the  decree  made  on  the  hearing  of  this  cause,  relief 
was  given  according  to  the  prayer  as  to  part  thereof;  and 
the  opinion  of  a  Court  of  law  was  directed  upon  another 
part  of  the  plaintiff's  claim. 

The  opinion  of  the  Court  of  common  law  was  against 
the  claim. 

By  the  decree  on  further  directions,  so  much  of  the 
plaintiff's  bill  as  related  to  the  matters  as  to  which  the 
opinion  of  the  Court  of  law  had  been  taken,  was  dismissed, 
and  the  decree  proceeded  in  the  following  words : — "  And 
refer  it  to  the  Taxing  Master  of  this  Court  in  rotation  to 
tax  the  defendants  their  costs  of  this  suit  subsequent  to 
the  said  decree;  and  let  the  same,  when  so  taxed,  be  paid 
by  the  plaintiffs." 
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The  Master,  to  whom  the  taxation  of  the  costs  under  1849. 

the  above  decree  was  referred,  declined  to  allow  the  costs  humphrby 

of  the  special  case,  on  the  ground  that  they  were  not  costs  q^^ 
of  the  suit     And  the  taxation  of  the  costs  stood  over. 

Mr.  Bacon  now  moved,  on  behalf  of  the  plaintiff,  that 
the  decree  might  be  amended,  by  inserting  an  express  di- 
rection that  the  costs  of  the  special  case  should  be  taxed. 
It  did  not  appear  that  there  was  any  authority  on  the  sub- 
ject. 

Mr.  Olasse,  for  a  defendant,  objected,  that  the  discretion 
exercised  by  the  Taxing  Master,  as  to  what  costs  were  to 
be  allowed  under  the  terms  of  the  decree,  ought  not  to  be 
lightly  interfered  with  by  the  Court.  Neither  party  was 
wrong  in  going  to  a  Court  of  law;  and  if  the  defendant 
meant  to  obtain  the  costs  of  the  proceedings  at  law,  the 
decree  ought  to  have  expressly  provided  for  them,  as  in 
Forbes  v.  Peacock  (a) ;  at  all  events,  no  direction  varying 
the  decree  could  be  made,  except  upon  a  rehearing,  when 
all  the  circumstances  could  be  brought  before  the  Court, 
which  could  not  be  done  upon  a  motion. 

The  Vice-Chancellob  said,  if  there  were  neither  settled 
practice  nor  binding  authority  to  the  contrary,  he  thought 
that  the  costs  at  law  were  included  in  the  general  costs  of 
the  suit  given  by  the  order;  and  that  this  expression  of 
the  opinion  of  the  Court  would  probably  be  sufficient 

(a)  1  Phil.  717. 
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CooKBS  V.  Bbooks. 

May  26th. 

A  proportion  of  A  HIS  wos  a  legatee's  suit  for  the  administration  of  the 

bJ^llthed "  estate  of  a  testator  named  Savill  Godfrey,  who,  by  his  vill, 

truitfor  A^for  bequeathed  two-thirds  of  his  residuary  personal  estate  on 

mainder  to  hit  trusts  for  the  tostator's  cousin  Mr&  Coombs,  one  of  the 

should  attain  plaintiffs,  for  life ;  with  trusts  by  way  of  remainder  in  fii- 

b'r5'h*"h  uid  ^^^^  of  the  children  who  should  attain  twenty-one;  and  if 

hare  no  child  no  child  should  attain  twenty-one,  trusts  were  declared  in 

nrho  attaincu 

twenty-one,  to  favour  of  James  Hayward,  another  cousin  of  the  testator, 
£eS°fna"i^?"  and  his  children.  The  remaining  one-third  was  bequeathed 
jar  manner.        upon  similar  trusts  for  James  Hayward,  for  life,  with  trusts 

The  tettator  *^  ,  >,  .  .  ,  . 

had,  after  mak-  in  remainder  for  his  children  who  should  attain  twenty- 
mLted  under-  one,  with  a  limitation  to  Mrs.  Coombs  and  her  children  in 
tomSMTOd  stock  ^^^  ^vent  of  no  child  of  James  Hayward  attaining  twcnty- 

in  &Tonr  of  B.     one. 

and  her  child-  . 

ren.    A.  and         One  child  of  Mrs.  Coombs  had  attained  twenty-one;  oat 

filed  a  hiu'to      ^^  child  of  James  Hayward  had  attained  that  age. 

get  aiide  these         ^  petition  was  uow  presented  by  James  Hayward  and 

transactions,  on       ^        *  ^  *^        ^  •'  •' 

the  ground  that  his  wife  and  children,  praying,  that  out  of  the  stock  in 

not,  at  the  date  Court  Standing  to  the  contingent  account  of  the  peti* 

mb^'iluM  ^  tioners,  being  the  capital  of  the  one-third  bequeathed  as 

were  directed  at  abovc  mentioned  upon  continirent  trusts  for  their  benefit, 

the  hearing.  .  l 

Before  any      a  sum  of  SOOL  might  be  raised  to  enable  them  to  try  the 
tained  twenty-    issues   directed  in   Hayward  v.  Pursej/y  reported  ante, 

one,  A.  and  his  _    OQQ 

children  pre-  P*  •^^^• 
•ented  a  peti- 
tion in  a  suit  -^r        -mr    t  r* 

for  the  admin-        Mr.  Molins  and  Mr.  H,  Stevens  supported  the  petition- 

istration  of  the 
testator's  estate, 

^^^  ouTo^he      ^^'  ^^^^  ^^  ^^'  ^'  RudaU,  for  the  Coombs'  family 
capital,  of  their   — The  plaintiffs  will  be  entitled  absolutely  to  the  fund,  if 

contingent 
shares,  to  en- 
able them  to  try  the  issue: — Htid^  notwithstanding  the  opposition  of  B.  and  her  fianily,  thtt  tbe 
advance  ought  to  be  made,  on  an  adult  petitioner  and  his  soUcitor  undertaking  to  abide  by  snr  or- 
der of  the  Court  for  its  replacement,  if  the  trial  should  be  nnsnccetsluL 


r. 
Brooks. 
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no  child  of  Mr.  Ilayward  should  attain  twenty-one;  and  1840. 
they  object  to  the  advance  out  of  the  fund  of  a  sum  to  try  coomhs 
an  issue  which,  they  are  sure,  will  produce  no  benefit  to 
the  estate,  especially  as  the  defendants,  the  Hay  wards,  will 
])e  altogether  unable  to  replace  it.  They  referred  to  Gregg 
V.  Taylor  (a),  Peck  v.  Beechey  (b),  and  Xye  v.  Maule  (c). 

Mr.  De  Gex  appeared  for  the  trustees. 

The  Vice-Chancellor  thought  the  cases  cited  did  not 
api)ly  to  the  present.  The  only  persons  who  opposed  the 
petition  were  individuals  having  a  personal  interest  in 
supporting  the  transactions,  the  validity  of  which  was  in 
question.  That,  his  Honor  thought,  could  form  no  suffi- 
cient reason  for  not  making  an  advance  out  of  the  fund, 
to  which  the  petitioners  were  presumptively  entitled,  to 
enable  them  to  prosecute  the  claim,  on  proper  security  be- 
ing given  for  its  replacement.  And  his  Honor  directed 
260/.  to  be  raised  from  the  fund  in  question,  on  the  under- 
takings of  the  defendant  James  Hayward  and  his  solicitor 
to  abide  by  any  order  for  making  good  this  amount,  if  the 
trial  should  be  unsuccessful 

(a)  4  Riiss.  279.  (h)  2  Siin.  40,  (r)  4  My.  &  Cr.  342. 


VOL.  III.  n  H  D.  0.  S, 
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May  22nd.  BELLAS  v,  IIarmeb,  Bart 

Coau,  chargeg,  X5  Y  the  decree  made  on  the  hearing  of  this  cause  on  ftuv 
md^!^°^  ther  directions,  on  the  24th  of  July,  1849,  the  costs  of  all 
to  the  ulei  of  parties,  and  also  any  costs,  charges,  and  expenses  of  and 
of  the  testator  incidental  to  the  sales  of  the  testator's  real  estates  properly 
were  b^Ae  de-  incurred  by  the  plaintiffs  and  defendants,  were  directed  to 
«eeonWto    be  taxed. 

be  taxed  and 

paid.  On  mak-       On  taking  an  account  of  the  costs,  charges,  and  expenses 

costs,  charges,     incurred  by  the  plaintiffs  in  the  sale  of  the  estates,  it  ap- 

iTappSred^t  P^^^^  *^*^  ^  8^™  ^^  340t  had  been  incurred  as  costs  by 
S4(W.  had  been    them  in  Surveying  and  settling  the  estates. 

pud  for  snnrey-  ^      o  o 

ing  and  selling 

theestetes,up-        Mr.  Blowam,  for  the  plaintiffs  in  the  suit,  now  appeared 

S  of  taxation    i^  Support  of  a  motion  to  vary  the  decree. 

®L?^.?f  ^^        He  stated,  that,  under  the  3rd  schedule  to  the  Orders 

attached.    In  '  ' 

order  to  avoid  of  the  26th  of  October,  1842,  as  altered  by  the  Order  of 

was  made,  all  the  12th  of  February,  1845,  a  fee  of  lOZ.  4&,  being  at  the 

mgTto wAe  ^^^  ^^ 31  per  cent,  would  be  payable  for  the  taxation. 

Older  by  only  ^j  parties  to  the  suit  were  desirous  to  avoid  the  payment 

directing  the  *  ^   '^ 

Taxing  Master  of  this  heavy  tax;  and  he  suggested,  that  an  alteration 

amount  of  the  might  be  made  in  the  order,  in  the  same  manner  as  had 

^Ipidntift^  been  done  in  Oervis  v.  Oervis  (a),  in  December,  1847,  by 

any  sums  which  ^he  Vice-Chancellor  oi  England,  whereby  the  fee  of  3t  per 

he  should  find  n  '  j  ^  r 

to  have  been       cent,  on  a  sum  not  properly  an  item  for  taxation  would 

properly  paid  by    ,  •  i    i 

them  to  any  sur-    0^  avoiueu. 
▼eyor  or  other 

person  as  his  rpj^g  Vice-Chancellor  made  the  order  as  asked. 

charge  for  Ta- 
luing  or  other- 
wise, in  refer-  _— — ^— ^— — — — — — ^- 

ence  to  the 

sales.    The  The  following  is  the  form  of  this  part  of  the  order  as 

the  orderac-      i^  Originally  stood,  with  the  additions  as  now  made  in 

cordingly.  ^^^^^^ ._ 

And  it  is  ordered,  that  it  be  referred  to  the  Taxing  Mas- 
(a)  Reported,  but  not  on  this  point,  in  14  Sim.  654. 


CASES  IN   CHANCERT.  455 

ter  of  this  Court,  to  whom  the  taxation  of  costs  in  these  1849. 
causes  stands  transferred,  to  tax  all  parties  their  costs 
of  these  suits,  including  their  costs  of  the  said  petitions 
subsequent  to  the  last  taxation  thereof;  the  costs  of  the 
defendants  to  be  taxed  as  between  solicitor  and  client:  and 
also  to  tax  and  settle  any  costs,  charges,  and  expenses,  of 
and  incidental  to  the  administration  of  the  said  testator's 
estate,  and  the  sales  of  the  said  testator's  real  estates,  pro- 
perly incurred  by  the  said  plaintiffs  and  defendants. 

And  it  is  ordered,  that  the  said  Taxing  Master  do  add  to 
the  sum  which  he  shall  find  to  be  the  amount  of  the  said 
costs,  and  of  the  said  costs,  charges,  and  expenses  of  the 
said  plaintiffs,  any  sums  which  he  shall  find  to  have  been 
properly  paid  by  them  to  any  surveyor  or  other  person  as 
his  charges  for  surveying,  valuing,  or  otherwise,  in  refer- 
ence to  the  sales  of  the  said  testator's  real  estates;  and  the 
Master  is  to  certify  the  total  amount  of  all  such  costs,  and 
costs,  charges,  and  expenses,  and  sums  of  money  as  afore- 
said. And  it  is  ordered,  that  so  much  of  the  15,409Z.  6s.  od. 
Bank  31  per  cent.  Annuities,  standing  in  the  name  of 
the  said  Accountant-General  in  trust  in  these  causes,  as 
will  be  sufiicient  to  raise  the  amount  of  the  said  costs, 
and  costs,  charges,  and  expenses,  when  taxed,  includ- 
ing such  sums  of  money  as  aforesaid^  be  sold  with  the  pri- 
vity of  the  Accountant-General;  and  one  of  the  Cashiers 
of  the  Bank  is  to  have  notice  to  attend  and  receive  the 
money  to  arise  by  the  said  sale;  who,  upon  the  receipt 
thereof,  is  to  pay  the  same  into  the  Bank  with  the  privity 
of  the  said  Accountant-General,  to  be  there  placed  to  the 
credit  of  these  causes  And  out  of  the  'money  to  arise  by 
such  sale,  when  paid  in,  it  is  ordered,  that  the  said  costs, 
and  costs,  charges,  and  expenses,  when  taxed,  be  paid  in 
manner  following,  that  is  to  say,  the  costs,  and  costs, 
charge  ,  and  expenses  of  the  plaintiffs,  including  any  such 
sums  of  money  so  paid  us  aforesaid,  to  Mr.  Edward  Bloxam, 
their  solicitor. 

H  H  2 
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A  croM-bill  was 
filed  by  a  de- 
fendant  to  an 
original  suit,  re- 
lating to  the  sub- 
ject of  that  suit, 
and  setting  forth 
&ct8,  not  con- 
tain^ in  the 
original  bill, 
and  forming  a 
defence  to  it,and 
prajing  a  dis- 
covery and  that 
the  suit  might  be 
taken  as  a  cross- 
•uit,  and  for 
genera]  reliefl 
The  original  bill 
was  then  dis- 
missed, with 
costs,  by  an  or- 
der of  course, 
on  the  motion 
of  the  plaintiff; 
but  the  plaintiff 
in  the  cross- 
auit  insisted 
on  proceeding 
wi^  his  suit. 
A  demurrer  to 
such  cross-bill 
was  overruled. 


Powell  v.  Hall. 

biR  BENJAMIN  HALL  filed  a  bill  against  the  present 
plaintiff,  Thomas  Powell. — And  afterwards,  on  the  lf>th 
of  April,  Thomas  Powell  filed  his  bill  against  Sir  Ben- 
jamin Hall,  setting  forth  facts  and  circumstances  relat- 
ing to  the  allegations  of  the  original  bill,  which  shewed 
that  the  plaintiff  in  the  original  suit  was  not  entitled  to 
the  relief  he  asked,  and  praying  for  discovery,  and  that 
the  suit  might  be  taken  as  a  cross-suit  to  the  original  suit 
of  Sir  Benjamin  Hall,  and  that  it  might  be  declared  that 
he  was  not  entitled  to  the  relief  prayed  by  his  original  bill; 
and  that  he  might  be  decreed  to  pay  the  costs  of  both 
suits;  and  that  the  plaintiff  Thomas  Powell  might  have 
such  further  and  other  relief  in  the  premises  as  the  nature 
of  the  case  might  require. 

The  original  bill  was  dismissed  with  costs  by  an  order 
of  course,  obtained  upon  the  plaintiff's  application  on  the 
25th  of  April,  1849;  but  the  plaintiff  in  the  cross-bill  de- 
clined to  dismiss  it  without  some  acknowledgment  of  his 
rights  in  the  subject  matter  of  the  suits  being  made. 

A  general  demurrer,  filed  on  the  30th  of  April,  1 849,  by 
Sir  Benjamin  Hall  to  this  bill  for  want  of  equity  now  came 


on  to  be  argued. 


Mr.  Russell,  Mr.  Wigram,  and  Mr.  Goldsmid,  for  the  de- 
murrer.— This  is  a  cross-bill.  It  is  true  that  the  original 
bill  makes,  as  it  has  been  said,  a  present  of  the  equity  to 
the  cross-bill;  but  that  is  good  only  as  long  as  the  first  bill 
remains,  so  that  a  decree  might  have  been  made  upon  that 
bill.  What  is  said  by  Lord  Redesdaleia)  as  to  a  demurrer  to 
a  cross-bill,  must  be  taken  with  reference  to  the  authorities 
there  cited.  One  of  these  is  Kemp  v.  MackreU  (6),  where 
Lord  Hardvncke  says,  "  The  cross-bill  is  a  defence  and  al- 


(a)  Mate  on  Plead.  203,  4th  edit. 


(6)  3  Atk.  812. 
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ways  considered  so,  and  therefore  but  one  cause."     The         1849. 
present  suit  ought  not  to  be  allowed  to  proceed  after  the 
principal  suit  has  been  determined. 

They  also  cited  Doble  v.  Polman  (a),  Sir  John  Wardens 
caseQ)),  Galverley  v.  Williams (c),  Angell  v.Westcombeid), 
Janies  v.  Herriott{e)y  and  Westfield  v.  Shipworth  (/) ;  and 
referred  to  the  41st  &  42nd  Orders  of  the  26th  of  August, 
1841. 

This  bill  asks  for  a  declaration  of  right,  and  for  no  speci- 
fic relief  beyond  that  declaration ;  and  upon  such  a  prayer 
this  Court  could  give  no  relief  at  the  hearing:  Clough  v. 
Ratdiffe  (jr) ;  and  the  bill  is,  on  this  ground,  demurrable. 

Mr.  Bacon  and  Mr.  W.  M.  James  were  not  called  on  to 
support  the  bill. 

The  Vice-Chancellor: 

This  is  the  case  of  a  cross-bill,  a  demurrer  to  which,  it  is 
conceded,  and  it  is  plain,  could  not  have  been  sustained,  if 
it  had  been  confined  to  seeking  discovery,  and  had  not 
sought  relief.  The  question  is,  whether,  considered  as  a 
cross-bill,  the  prayer  for  relief  renders  it  demurrable? 

Now  the  cross-bill  relates  to  the  subject  of  the  original 
suit,  and  shews  a  good  defence  to  the  original  bill,  but  not 
by  way  of  merely  negativing  the  allegations  and  charges 
contained  in  the  original  bill.  It  adds  facts  to  the  record, 
which,  if  true,  displace  the  relief  asked  by  the  original  bill. 
I  am  of  opinion,  that  such  a  bill  is  not  demurrable.  The 
demurrer  must  be  overruled,  but  without  costs. 

By  consent  the  bill  was  dismissed,  the  defendant  paying 
the  cost^  up  to  the  time,  and  exclusive  of  the  costs  of  the 
demurrer. 

(a)  Ilardrcs,  160.  (d)  6  Sim.  30. 

(/>)  Citcil  ill  Burgess  y.  W/ieutCy  (e)  6  Sim.  428. 

I  Sir  W.  Bl.  132.  (/)  7  Jur.  41)9. 

(o)  1  Ves.  jun.  210.  (</)  1  De  G.  &  S.  178. 
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,,      ^o,.   .  WrIGLET   V.   SWAINSON. 

May  2Stk  & 

29^4.  Wriqlet  v.  Wrigley. 

Where  a  hus-  A  HIS  was  a  suit  to  Set  aside  a  settlement  made  between 
hiirmMrim,  *^®  timcs  of  a  proposal  for  marriage  and  of  the  marriage 
had  sufficiently    itself,  as  a  fraud  on  the  marital  right. 

early  notice  "  i  #•  • 

that  it  waa  in-  In  May,1845,  the  plaintiff  made  the  proposal  for  marriage 
the  hulk  of  the  ^  Elizabeth  Jones,  afterwards  his  wife,  and  one  of  the  de- 
intended  wife's   fendants,  at  that  time  in  the  service  of  a  Mr.  Swainson. 

property,  and  ' 

nothing  passed        On  the  7th  of  Julv,  1845,  Miss  Jones  executed  the  set- 

to  justify  a  be-     •  •  ,  113 

lie^onthehut-  lement  in  question,  which  was  dated  on  that  day,  and 
that,  at^'Se'  made  between  Miss  Jones  of  the  one  part,  and  three  trus- 
timeoftheinar-  ^qq^   Q^e  of  whom  was  Mr.  Swainson,  of  the  other  part 

nage,  no  such  ,  ,  '  ^ 

settlement  had  After  reciting  that  Miss  Jones  was  entitled  to  21002.,  then 

Hdd^  that  the  1^  the  hands  of  Messrs.  Clayton  and  Gladstone,  and  of 

not^ftl^to  I'^^^^on  and  Greenwich  Railway  shares,  and  that  she  was 

set  aside  a  set-  desirous  of  Settling  the  same  upon  the  trusts  after  declared, 

tlement,  which  , 

it  appeared  had  she  thereby  assigned  the  money  and  shares  to  the  trustees, 
fore'^the  max-  upon  trust  to  pay  the  income  to  her  for  her  separate  use, 
bB^^^o  toS  independently  of  any  husband  she  might  afterwards  mar- 
to  it,  and  was  ry,  and  to  stand  possessed  of  the  capital  after  her  death 
hare  been  actu-  upon  trust  for  her  children,  and  in  default  of  any  children 
any  s^e^nt  ^P*^'^  trust  for  such  persons  and  purposes  as  she  should 
^ng  been       \yj  ^[\\  appoint,  and  in  default  of  appointment  upon  trust 

for  her  relations. 

The  suit  was  instituted  by  the  husband  against  the  wife 
and  her  trustees  to  set  aside  this  settlement.  Tliere  was 
also  a  cross  suit  instituted  by  the  wife  by  a  next  friend 
to  have  the  settlement  carried  into  effect 

Evidence  was  gone  into  in  both  suits;  and  one  witness 
deposed,  that  Mr.  Wrigley,  before  the  execution  of  the  set- 
tlement, had  an  interview  with  Mr.  Swainson;  and  that, 
previously  to  such  interview,  Mr.  Wrigley  told  the  witness 
that  he  was  going  to  see  Mr.  Swainson,  and  that  Mr.  Swain- 
son was  about  to  talk  with  liini  concerning  Miss  Jones' 
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property  and  a  settlement.  She  also  deposed,  that,  after 
Mr.  Wrigley  had  seen  Mr.  Swainson,  he  told  her  that 
everything  was  arranged  satisfactorily,  and  that  all  would 
be  comfortable.  The  witness  was  positive  the  word  "  set- 
tlement "  was  used  in  the  conversation. 

Mr.  Wrigley,  in  his  answer  in  the  cross  suit,  admitted^ 
that  in  an  interview  with  Miss  Jones,  his  then  intended 
wife,  he  had  said,  that  as  his  business  did  not  require  much 
capital,  he  should  not  want  any  part  of  her  property  for  the 
purposes  of  his  business;  and  that,  therefore,  he  would  not 
object  to  her  capital  being  settled  so  as  to  remain  at  her 
disposal.  He  admitted  the  interview  with  Mr.  Swainson, 
and  that  he  had  said  he  should  not  want  any  of  her  property 
for  his  business;  but  he  added,  that  he  had  no  intention  of 
becoming  bound  by  any  settlement  of  her  property  which 
might  be  executed  without  his  further  concurrence,  or  of 
authorising  Mr.  Swainson  to  cause  any  settlement  of  such 
property  to  be  prepared  or  executed. 

There  was  no  evidence  of  Mr.  Wrigley  having  had  no- 
tice that  any  settlement  had  been  executed  before  the 
marriage. 

Mr.  RusseU  and  Mr.  0.  T,  Simpson,  for  Mr.  Wrigley,  cited 
Goddard  v.  Snow  (a),  and  contended,  that  upon  the  evi- 
dence it  was  clear,  that  the  settlement  was  kept  from  the 
knowledge  of  Mr.  Wrigley  till  after  the  marriage,  and  was  a 
fraud  upon  the  marital  right. 

Mr.  Wigram  and  Mr.  Bazalgette  for  the  trustees;  and 
Mr.  Bacon  and  Mr.  Follett  for  Mrs.  Wrigley. — There  is  no 
proof  of  any  concealment.  On  the  contrary,  the  intention 
to  make  a  settlement  was  communicated  to  Mr.  Wrigley  and 
met  with  his  assent  He  had  every  reason  to  believe  that 
a  settlement  would  be  made;  and  it  has  never  been  held  ne- 
cessary that  the  exact  terms  of  it  should  be  made  known  to 


1849. 


Wrigley 

V. 

Swainson. 
Wbiolbv 

V. 

Wriolby. 


(a)  1  Rubs.  486. 


tdO  ;•  >,4g   3    CHASCXET. 


>•  Lail.. 


-T^j.  lie  }i:ia?:.ani?  There  had  fa«en  no  finodulent  conceilment. 
— "Hie  >.LLL/wiM  ooceft  were  referred  to:  Shnattmorev. 
S^rcfji  £  .  r*e  JfiAMirriZb  t.  Cr€mpiam(b),  St  Gwr^^- 
'^zsa   :  .  EfujUiad  t.  Zamhu  d^.  and  Tayior  t.  P«i9k(c]. 


Xr  £'<MeC  ixL  repij. 


i:ie  •  I'.'S-*. 

I:  ▼"jold  pniOtkblj  be  improper  to  decide  against  the 
^iizr  ^i  uis  secdemait  witlioat  knowing  the  testimonj 
c.  yir.  SwTiisisca  woold  oTe.  if  examined  as  a  witness. 
The  <^u*^fdoa  however  k&  vhecker  it  is  necessaiy  to  pot 
tile  ranies  ^>  ihe  expense  and  delaj  whidi  would  arise 
rr.'oi  f»TimiTiTT'f  Xr.  Swainaon.  That  qnestion  dq^ends 
:a  rr:  :chersL  which  maj.  I  think,  be  represented  tbos:— 
wleclier  ic  ii»  a  jossc  in^fenee  firom  the  eridence,  that  Mr. 
Wr^^ej  ^Liil  xtcdce  in  &et  before  his  marriage,  and  notice 
IT  £icr  <ar>  t*iioa:£h  before  the  marriage,  that  it  was  in- 
:;:a«i^  :▼  KLse  Joneft.  now  Mrs  Wriglej,  and  bj  Mr. Swain- 
<ca.  rnsT{*;ix;«Iy  to  the  maniagey  that  her  property  or  the 
:iLi  :' ::  >b;uli  >*  «crled:  and  secondly,  whether,  if  Mr. 
^r'!^w--*  ziirricc  :iZ'I;er  ihe  impression  that  a  settlement 
.  c'  bnfr  •  r-ertj  lii  z:c  :een  siade,  that  belief  or  impres- 
^^.•JI  vis  :ce  ^ci-'i  ie  was  not  justified  in  entertaining: 

A?.I  I  :i:::i  il^ise  •:;:iesuorLS  cu^ht  to  be  answered  in 
-/  c  jL:'ir:*i:i.v  *.  T!ie  fiots  alreaJjjiroTed  are,  in  mv  jndg- 
V  ,:•;,  >ui::v;:i:  ;:■  pnjvl'iide  him  from  complaining  that 
*',•  Li.-rv^'.L  ::",:e  ill  in  uct  niamr,  without  notice  of  the 
>^..!:uv:::.      I  ilil-k.  thj.:.  consistentlv  with  all  the  an- 

m 

iI./r'.Lv^.  :j.v;  r.l:«=:*  wikh  tiie  plaintiff  Mr.  Wrigley  asks 

I  ,!..  vx  /.ul:  ;Iire  :wo  bills  ought  to  be  dismissed,  with 
sV<>t>    i::  I  I  >w"  I'.s.T-.i.N?  li^oL 


,*^    ^'v\\    i> 

(i)  2Bear.  52i. 

V  k^  :  \   X  V.  .V'-^ 

•<)  1  Hu«»G08. 

vv^    I  \l   x\  K    :f . 
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Morgan  v,  Annis.  ^une  9th. 

JL  HIS  was  a  siiit  praying  for  a  declaration,  that  a  will,  The  Court  has 

which  had  been  admitted  to  probate,  was  not  a  valid  exe-  i"J^^e*upoii^he 

cution  of  a  testamentary  power  of  appointing  certain  per-  validity  of  the 

sonai  estate.     The  grounds  on  which  the  alleged  execution  testamentary 

was  sought  to  be  impeached  were,  that  the  testatrix  was,  ^naltyt  with^"^ 
at  the  time  of  making  the  alleged  will,  incompetent  to  exe-  fj^'^ff  ^.u 

cute  the  power,  from  being  in  a  state  of  intoxication ;  and  donee's  mind  at 

tliat,  upon  the  face  of  the  will,  it  appeared  to  have  been  alleged  cxe- 

made  under  a  misapprehension.  cution. 

Mr.  RusseU,  Mr.  Bacon,  and  Mr.  Ncdder,  in  support  of 
the  bill,  adduced  evidence  as  to  these  allegations,  and 
submitted,  that  as  the  question  was  one  of  the  execution 
of  a  power,  a  Court  of  equity  had  jurisdiction  to  inter- 
fere. 

Mr.  Wigraniy  during  the  argument  on  behalf  of  the 
plaintiff,  referred  to  Allan  v.  Macpherson  (a). 

The  ViCE-CiiANCELLOR  said,  that,  as  the  matter  stood, 
he  had  no  doubt  of  the  jurisdiction  of  the  Court  to  inter- 
fere. Allan  V.  MacpJierson  was  not  a  case  turning  on  the 
validity  of  the  execution  of  a  power.  But  his  Honor 
thought  he  had  not  sufficient  materials  before  him  to 
warrant  the  interference  of  the  Court.  If  the  plaintiffs 
chose  to  institute  proceedings  to  recal  the  probate,  the 
bill  might  be  retained,  to  give  them  an  opportunity  of 
so  doing.  Otherwise,  the  Court  would  be  satisfied  with 
the  evidence  afforded  by  the  probate. 

The  decree  directed  the  bill  to  be  retained  for  a  year. 

The  suit  was  afterwards  compromised. 

(a)  1  H.  L.  Cas.  191. 


Unreceived  di- 
vidends held 
not  to  pau  un 
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Junebth^  May  V.  Qrave. 

nth.  -Y^j 

>Y  ILLIAM  MAY,  by  his  will,  bequeathed  as  follows: 

**  I  give  and  bequeath  all  and  singular  my  ready  money, 

der  the  wordi     monies  in  the  funds,  live  and  dead  stock,  and  growing 

**  ready  money .  .  . 

crops,  household  furniture,  fixtures,  wines  and  other  li- 
quors, plate,  linen,  china,  horses,  harness,  carriages  of  all 
sorts,  implements  and  utensils  in  husbandry,  and  all  other 
my  property  and  efiects,  except  securities  for  money,  which 
shall  be  in,  upon,  or  about  the  messuage  or  tenement, 
farm,  and  lands  in  my  occupation  at  the  time  of  my  de- 
cease, unto  my  dear  and  loving  wife  Elizabeth  May,  to 
and  for  her  own  use  and  benefit." 

By  a  codicil  the  testator  bequeathed  as  follows :  "  Where- 
as I  have  in  and  by  my  said  will  given  and  bequeathed 
unto  my  dear  wife  Elizabeth,  all  and  singular  my  ready 
money  and  other  my  personal  estate,  including  monies  in 
the  funds,  with  an  exception  as  to  securities  for  money,  as 
therein  mentioned:  Now  it  is  my  will  and  meaning,  and  I 
do  hereby  revoke  that  part  of  the  said  bequest  which  in- 
cludes monies  in  the  funds;  and  direct  that,  from  and 
after  the  decease  of  my  said  wife,  the  same  shall  sink  into 
and  form  part  of  my  residuary  personal  estate,  for  the  be- 
nefit of  my  residuary  legatees." 

The  cause  now  came  on  upon  exceptions  to  the  Master's 
report 

Part  of  the  testator's  estate  consisted  of  1210Z.  10«.  for 
dividends  on  23;800t  3t  per  cent.  Reduced  Bank  Annui- 
ties, and  4000t  New  ^{l.  per  cent.  Annuities,  wliich  had 
accrued  due  in  the  testator's  lifetime,  but  the  dividend 
warrants  for  w^hich  had  not  been  received  by  him. 

The  Master  had  found  that  this  sum  formed  part  of  the 
testator's  personal  estate  specifically  bequeathed,  consider- 
ing that  it  passed  under  the  term  '*  ready  money." 

To  this  finding  the  rosiduar)-  legatees  excepted. 


Tb.^  Vice-Chancellob: — 

deference  to  the  Master,  it  appears  to  me,  that, 

coin^sisteDtly  with  Vaiaey  v.  Reynolds^  Parker  v.  Marchant, 

ancS.  Fryer  v.  RankeUj  he  might  have  found  in  favour  of 

th^    exceptants.     The  dividends  in  question  were  due  on 

Bto<ii  belonging  to  the  testator,  for  which  he  had  not  re- 

ccLAred  or  demanded  the  dividend  warrants.     The  testator 

g^^-c^g  himself,  or  any  person  acting  for  him  under  a  power 

of  «^ttomey,  might  have  obtained  the  dividend  warrants, 

w^^  might  have  converted  them  into  cash ;  but  my  opinion 

is>  ^lat  dividends,  in  that  situation,  are  not  "  ready  mo- 

^^y,"  unless  there  is  something  in  the  context  to  give  the 

^ords  some  other  than  their  ordinary  meaning. 

It  has  then  been  argued,  that,  even  assuming  the  lan- 
P^«ige  of  the  will  to  be  open  to  doubt,  the  codicil  made  a 

(o)  8  C.  B.  689.  (d)  1  Jur.  101. 

{h)  1  Y.  &  C.  C.  C.  290.  («)  U  Sim.  56. 

(c)  5  Rubs.  12. 
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Mr.  Bacon  and  Mr.  (7.  Ellis,  in  support  of  the  exceptions.        1849. 

-The  dividends  in  arrear  cannot  be  regarded  as  ready  mo- 
il ej.  They  were  debts  due  to  the  testator  at  his  decease: 
FV^usfcr  V.  Bank  of  England  (a). 

^r.  Molina  and  Mr.  Hardy  were  for  the  executors. 

!Mr.  Swanston,  Mr.  Calvert,  and  Mr.  Ooldamid,  in  support 
)f"  "fche  Master's  finding. — The  dividends  are  placed  by  the 
Gto^emment  in  the  Bank,  to  be  paid  to  the  stock  holders, 
rti^y  do  not  constitute  a  debt  from  the  Bank  to  the  hold- 
ers -  but  are  really  monies  deposited  for  their  use,  and  are 
th^xefore  much  more  within  the  term  "ready  money" 
th^n  money  at  a  banker's,  which  is  clearly  not  a  deposit, 
(tlxe  banker  being  at  liberty  to  use  it),  and  yet  that  has 
be^  ji  held  to  pass  under  the  term  "  ready  money ;"  Parker  v. 
M'cK.^chant  (6),  Vaisey  v.  Reynolds  (c),  Taylor  v.  Taylor  (d), 
^er  V.  Ranken  (e). 
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difference  in  favour  of  the  widow;  but  I  do  not  think 
it  would  be  proper  so  to  construe  the  words  of  the  testator 
in  this  codicil.  My  opinion  is,  that  the  widow  did  not 
take  these  dividends. 

The  exceptions  must  be  allowed,  the  deposit  be  return- 
ed, and  the  costs  be  costs  in  the  cause. 


A  purchafler 
under  a  decree 
of  leaseholdB 
presented  a  pe- 
tition to  be  diB- 
chaiged  from 
his  purcluue, 
on  Vr»  ground 
that  a  share  in 
the  property 
had  been  be- 
queathed upon 
trusts,  and  that 
the  bequest  ap- 
peared, by  in- 
ference from  the 
pleadings,  to 
have  been  as- 
sented to ;  but 
that  some  of 
the  cestuis  que 
trustent  were 
in&nts,  and 
were  not  before 
the  Court    The 
assent  was  dis- 
puted:— Htld^ 
that  the  purcha- 
ser was  not  en- 
titled at  once  to 
be  dischai^ed, 
but  only  to  a  re- 
ference to  the 
Master  as  to 
title. 


Whitfield  t;.  Lequeutre. 

L  HIS  was  the  petition  of  a  purchaser  under  a  decree  of 
leaseholds,  seeking  to  be  discharged  from  his  purchase,  on 
the  ground  that  the  suit  was  defective  for  want  of  parties, 
and  was  not  otherwise  properly  constituted  to  support  the 
direction  for  sale. 

The  suit  was  instituted  by  a  husband  and  wife  against 
the  trustees  of  a  deed,  the  two  sisters  of  the  wife,  the  hus- 
band of  one  of  them,  and  certain  incumbrancers. 

The  bill  stated  the  deed  of  trust,  whereby  the  leaseholds 
were  limited,  upon  trust,  as  to  one  fourth  part,  for  the 
separate  use  of  the  female  plaintiff;  as  to  two  other 
fourths,  for  the  separate  use  of  her  two  sisters,  who  were 
defendants;  and  as  to  the  remaining  fourth,  for  the  sepa- 
rate use  of  another  sister  (who  had  since  died)  in  equal 
shares;  and  the  bill  stated,  that  the  last-mentioned  sister 
had,  by  her  will,  bequeathed  her  share  to  the  two  sisters, 
who  were  defendants,  and  appointed  them  executrixes  of 
her  will,  which  they  had  proved.  The  bill  charged,  that 
the  defendants  therein  mentioned,  including  the  two  sisters, 
had  charged  the  trust  premises,  or  some  share  or  interest 
therein,  with  the  payment  of  some  sums  or  annuities  to 
the  defendants,  the  incumbrancers.  The  prayer  of  the  bill 
was  for  the  removal  of  the  trustees,  on  the  ground  of  mis- 
application of  the  rents  and  profits,  and  for  accounts,  and 
to  have  it  declared,  that  the  undivided  fourth  share  of  the 
plaintiffs  was  not  subject,  or  only  partially  subject,  to  the 


Lbqusutrb. 
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incumbrances;  but  the  bill  did  not  pray  for  a  sale  of  the         1349. 
leaseholds.  ,^    -     ' 

Whitfield 

The  answer  of  the  sisters  set  out  certain  indentures,  ^  «^- 
made  in  the  years  1842  and  1843,  (after  the  death  of 
the  deceased  sister),  whereby,  after  reciting  the  bequest 
of  the  testatrix's  share  to  the  sisters  as  an  absolute  be- 
quest, they  assigned  her  share  (among  others)  upon  trust  for 
securing  annuities  to  the  incumbrancers,  in  consideration 
of  a  sum  paid  to  the  husband  of  one  of  the  executrixes. 

The  decree  declared  that  the  plaintiff's  share  was  not 
subject  to  the  incumbrances;  it  directed  accounts,  and  then 
proceeded  to  order,  that,  at  the  request  of  the  plaintiffs, 
and  by  the  consent  of  the  defendants,  the  property  should 
be  sold :  the  conduct  of  the  sale  being  given  to  the  defend- 
ants, the  incumbrancers. 

The  sale  took  place  in  January,  1848. 

In  May,  1848,  the  purchaser,  objecting  to  the  title,  and 
not  having  taken  any  steps  to  have  the  purchase  approved 
by  the  Master,  gave  notice  that  he  declined  to  complete. 

In  July,  1848,  the  defendants  conducting  the  sale  moved 
for  and  obtained  the  usual  report  approving  the  piirchase ; 
and  in  Michaelmas  Term,  1848,  they  obtained  an  order 
confirming  the  Master's  report  absolute. 

In  January,  1849,  the  defendants  moved  that  the  pur- 
chase-money might  be  paid  into  Court. 

The  purchaser  thereupon  presented  the  present  petition ; 
and  it  was  arranged  that  the  motion  and  petition  should 
be  heard  together. 

The  matter  then  stood  over  from  time  to  time  till  June, 
1849,  at  the  request  of  the  respondents,  the  incumbran- 
cers. 

The  principal  objection  was,  that,  on  inspecting  the  will 
of  the  deceased  sister,  it  appeared  that  the  bequests  in  it 
were  incorrectly  set  out  in  the  bill;  and  that  in  fact  a  life 
interest  only  was  given  to  the  executrixes,  with  remainder 
to  the  children  of  one  of  them  who  were  minors;  and  that, 
by  the  concurrence  of  the  executrixes  in  the  grants  of  the 
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1&I9.         annuities  and  this  assignment  of  their  deceased  sister's 
WHirnuD    share  containing  the  incorrect  recital,  they  must  be  held  to 
have  assented  to  the  bequest,  and  could  not  now  make  a 
title  as  executrixes. 

The  infancy  of  the  two  legatees  in  remainder,  and  the 
real  terms  of  the  will,  were  stated  by  affidavits  odIj;  bat 
they  were  not  contradicted  or  disputed. 

Mr.  Malins  and  Mr.  Haddan,  in  support  of  the  petition. 
— The  assignment  of  the  deceased  sister's  share  on  trusts 
to  secure  an  annuity  could  only  have  been  made  bj  her 
sisters  in  their  characters  of  legatees,  and  therefore  is  evi- 
dence of  an  assent  to  the  bequest. 

The  infant  cestuis  que  trustent  ought  therefore  to 
have  been  parties;  and,  if  they  had  been,  the  decree 
for  sale  (which  was  and  could  only  be  made  by  consent,) 
would  never  have  been  pronounced.  The  objection  is 
one  of  substance,  which  cannot  be  removed;  and,  as  it 
appears  on  the  pleadings,  when  the  will  is  looked  at,  the 
petitioner  is  entitled  at  once  to  be  discharged:  Lechmere 
v.  kroner  (a),  Calvert  v.  Godfrey  (b\  Lloyd  v.  Jones  [c\ 
Curtis  V.  Price  (d),  Baker  v.  Sotuter  (e),  Ward  v.  Tra- 
tham  (/),  and  Dolby  v.  Pvdlen  {g). — ^They  also  referred  to 
Sherwood  v.  Beveridge  (h). 

Mr.  Wiffram  and  Mr.  Miller  for  the  respondents.— All 
the  petitioner  can  have  is  a  reference  as  to  the  title.  The 
execution  of  the  assignment  did  not  amount  to  an  assent 
to  the  bequest;  and,  if  it  did,  the  will  contains  powers 
enabling  the  executrixes  to  make  a  title. 

The  Vice-Chancellor,  in  the  course  of  the  argument, 
adverted  to  the  length  of  time  which  had  elapsed  since  the 
discovery  of  the  objection.    At  its  close,  his  Honor  said^ 

(a)  2  J.  &  W.  289.  (e)  10  Beav.  343. 

(6)  6  Beav.  97.  (/)  14  Sim,  82. 

(c)  12  Sim.  491.  (y)  1  R  &  M.  296. 

{d)  12  Ves.  89.  (A)  Ante,  p.  425, 
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When  a  decree  is  manifestly  wrong,  by  reason  of  the  ab-         1849. 
sence  of  a  necessary  party  from  the  record,  a  purchaser    whitpield 
may  be  entitled  to  be  discharged,  without  any  reference  ^* 

as  to  title.  But  in  this  case,  the  question,  whether  all 
proper  parties  were  before  the  Court,  depends  on  ex- 
traneous circumstances,  which  must  be  the  subject  of 
inquiry  in  the  Master  s  office.  Every  one  accedes  to  the 
authority  of  Lechmere  v.  Brasier.  Neither  that  nor  the 
more  recent  cases  cited  apply  to  this.  It  is  here  disputed, 
whether  the  bequest  was  assented  to  or  not.  I  am  not 
now  in  a  position  to  decide  that  controversy.  It  is  also 
said,  that  there  is  some  power  of  sale,  under  which  the 
objection,  if  it  exists,  may  be  removed.  I  have  not  the 
means  of  deciding  either  question  at  present.  There  must 
be  the  usual  reference  as  to  title. 

An  order  directing  a  reference  was  made  upon  the  mo- 
tion and  petition,  but  was  not  proceeded  with,  the  matter 
having  been  compromised. 


Shorb  v.  Weekly.  j^^  ^7^ 

William  weekly  shore  made  his  win,  dated  the  unreceired  di- 
30th  of  March,  1842,  containing  the  following  bequest:—  no^t'^to '  ^*^^n. 
I  also  give  and  bequeath  to  my  said  wife,  all  my  live  and  der  a  bcquert 
dead  farming  stock  and  crops,  implements  of  husbandry,  and  interert  of 
and  household  furniture  and  effects,  to  and  for  her  own  money  ki'^^ 
use  and  benefit,  and  also  all  the  dividends  and  interest  of  ftind«to»Je- 

gatM  lor  lif(B. 

all  my  money  in  the  funds,  and  all  other  my  personal  pro- 
perty, during  her  life,  subject  nevertheless,  in  the  mean- 
while, to  her  paying  thereout  to  the  widow  of  my  late  son 
William  lOOt  per  annum,  as  long  as  she  continues  unmar- 
ried, for  her  maintenance,  and  to  enable  her  to  bring  up 
his  children;  and  after  the  decease  of  my  wife,  I  give  and 
bequeath  the  said  dividends  and  interest,  and  the  princi- 
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pal  monies,  from  which  the  same  may  arise,  unto  and 
equally  between  the  children  of  my  said  son,  on  their  re- 
spectively attaining  the  age  of  twenty-one  yeara" 

At  the  time  of  the  testator's  death,  there  was  2001.  due 
to  him  in  respect  of  unreceived  dividends.  The  question 
was,  to  whom  this  belonged. 

Mr.  Russell  and  Mr.  Giffard  for  the  plaintiffs. 

Mr.  Wigram  and  Mr.  W,  Bovill,  for  the  widow,  contend- 
ed, that  the  unreceived  dividends  were  bequeathed  to  her. 

Mr.  Hanson  for  the  executors. 

The  ViCE-CHANCELLoa  held,  that  the  widow  was  not  en- 
titled to  the  unreceived  dividends ;  but  that  they  formed 
part  of  the  general  residuary  estate. 


June  20th. 


Where  a  refer- 
ence had  been 
directed  to  in- 
qaire  whether 
an  offer  for  the 
piurchase  of 
leaseholds  was 
beneficial,  and 
ought  to  be  ac- 
cepted, and  the 
Master  report- 
ed in  fiiYour  of 
the  purchase: 
—Heldy  that 
the  purchasers 
were  entitled  to 
the  rents  from 
the  date  of  the 
order  of  refer- 
ence. 


CnEETHAM    V,   StURTEVANT. 

jL  his  was  a  creditors'  suit.  An  offer  of  2500?.  was  made 
on  the  10th  of  October,  1846,  by  the  Ecclesiastical  Commis- 
sioners for  the  purchase  of  leaseholds,  forming  part  of  the 
estate  of  the  testator  in  the  cause.  In  reply  to  the  offer, 
the  solicitor  of  the  trustees  (who  were  defendants)  wrote, 
on  the  11th  of  November,  1846,  stating  that  he  had  sent 
the  proposal  of  the  Commissioners  to  his  agent^^  to  be  sub- 
mitted to  the  Master.  A  reference  to  the  Master  was,  on 
the  22nd  of  January,  1847,  directed,  on  the  petition  of  the 
plaintiff,  to  inquire  whether  it  w^ould  be  fit  and  proper,  and 
for  the  benefit  of  the  creditors  of  the  testator,  that  the 
offer  should  be  accepted. 

The  Master,  by  his  report  dated  the  loth  of  June,  1847, 
which  was  confirmed  on  the  30th  of  July,  1847,  found  in 
favour  of  the  acceptance  of  the  offer. 


Tlie  Ecclesiastical   C  ::  "'  •      '■" 
money  into  Court  on  t:.:-  i  ".:  i.. 

order  confirming  the  re;    r.   -".  i  v-  .. 
question  as  to  the  time  ir.:..  t_     .    .. 
the  rents.     They  then  prerv:.:-.  '.'.-. 
that  they  might  be  declarL-i  •.:.:  ■..--. 
time  of  the  oiler;  and  su^::.!::  '.  - 
that  period  on  the  2.300/.     T:.-;  :  .:  - 
be  heard  Avith  the  cause. 

Mr.  Wifjram  and   Mr.  M^r 
Commissioners. — The  offer  wli-  ::.^  I  •  • 
value  at  that  time.  It  would  :■•:-  ::.  -: 
jnircliasers  to  pay  the  same  a:r. ..;.:.-.  : 
interest  vhich  must  necessuriiv  ':•:.' 
period.  They  must,  therefore,  b-  •.  ;. . 
to  the  rents  from  the  time  of  ti.',-    ::. 
])f/e7'  V.  ll(/rgrave{u)j  Avson  v.  T:- 
Vendors  and  Purchasers  'c;. 

Mr.  Teed,  Mr.  K.Parker,  Mr.  .V. 
Dankll,  Mr.  Goodeve,  and  Mr.  .V'-tv^?: 
the  cau.se,  contended,  that,  ac:.:.  •, 
tice,  the  date  of  the  confirrfi;.:    • 
time  from  which  a  purclia-scr  y  l-  c  . 
that,  until  the  confirmatiori  •.:'  ;...-  - 
contract,  but  only  an  unacc^;»;*:'.  .i-* 
Twigg  v.  Fifield  (d). 

Mr.  Wigram,  in  reply,  Buun::!^^  i^c 
accq>ted  when  made,  Biili^;r  ter-  ^ 
Courts  which,  when  okiuatc  ik:  ^ 
reUte  back  to  the  time 


\)  10  V«(fc  510.       '^^  \j 

ti.  IIL 


L 


* 


^hj&    *  TS-^raLLKSLZ^a.. 


Ltf  3  nic  X  aise  x'  &  ^Ttts  bwEmin.  It  was  obvioos, 
frs  ▼iixJii  ic  3iiioeasrr  Ve  some  delay  between  the 
lifidT  lOii.  nti  iisesGiiSkx.  over  viikli  those  to  whom  theof- 
irwMiBhXi*  TRLii  is&T*  !3sl«e  cr  no  controL  Norbthisi 
Slat  xTiErtr  T3t*  Ctut:  5  Er£cxioo.  It  is  a  sale  out  of  Court, 
riixrxznitfi  75  Tie  Ci^R.  I  am  disposed  to  think,  that  the 
ir  n»ir  r^icrsf  vd  Se.  iv  rEx^tie  p^iircha^ers  the  rents  from 
lin  5i^  :£  lie  jrSsr  :£  refavsce. 

Oidoed  aocordinglj- 


Hxxu»  r.  ELtKLTV. 

ji.  1  HIS  wa5  a  ^i  bj  a  mon^agee,  praying  the  usual  de- 
:rs^  :c  rrr;ci.i?aie.  Seme  of  the  defendants,  who  were  the 
deTiiees  oif  i&e  moftgagor,  were  in&nt&  They  did  not 
arcoLT  !•>  the  bil! :  and  on  the  application  of  the  plaintit 
Cn&Si^^a  thf  sixiciior  to  the  snitois'  fond  was  appointed  their  go^ 
^^^A^T  '^^^^    ^^^«'  ^«  ITOTiskms  of  the  28th  Order  of  Octobtf» 


V  MS. 


uif  e^ftt  (Vacf  A;  the  keuin^.  the  usual  decree  of  foreclosure  ^ 
iM2fdieC4crv  taken :  bu;  on  settling  the  minutes,  a  question  arose,  vl^ 
S^^^u^*  ^^^  ^"^  express  provision  should  be  made  for  the  costs  of 
^^^iT?.-  the  solicitor  to  the  suitors'  fond,  as  the  guardian  dcfenfl* 
tiff  to  pin- tSe  ing  for  the  iniants. 
s^toaAd tkn      "^^  cause  was  now  mentioned  on  this  point 


to  kit  vwvl, 

^VCB  V IWIC  tat 

letiuin  it  in- 


Mr.  Hanson,  for  the  plaintiff,  stated  the  point,  and  sub- 
mitted, that,  the  plaintiff's  security  being  inadequate,  ^ 
was  a  hardship  on  him  to  pay  the  costs  of  the  solicitor  to 
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tlie  suitors'  fund,  who  had  no  higher  title  to  costs  than         1849. 
the  infant  defendants,  for  whom  he  acted.  iiarrls 


Mr.  TayloTy  for  the  solicitor  to  the  suitors'  fund,  con- 
tended, that  his  costs  ought,  at  all  events,  to  be  provided 
for.  He  had  been  appointed  under  the  order  at  the  in- 
stance of  the  plaintiff,  and  for  his  benefit 

The  Vice-Chancblloe: — 

I  must  make  an  election  between  two  kinds  of  injustice ; 
and  I  think  it  the  less  injustice  to  make  the  plaintiff  pay 
the  costs  of  the  infant  defendants  in  this  suit,  and  add  them 
to  his  own;  and  I  so  direct,  unless  there  is  decision  against 
it.  The  solicitor  to  the  suitors'  fund,  an  officer  of  this 
Court,  ought  not  to  lose  his  costs,  he  having  been  aj)- 
ix>iiited  to  act,  for  the  convenience  and  at  the  request  of 
the  plaintiff. 


V. 

IIamlyn. 


A 


Jones  v.  Lewis.  j^,^^  ^fuh. 


TESTATOR  by  his  will,  dated  the  22nd  of  March,  1 820,  Tmstocs  wore 

gave  and  bequeathed  the  residue  of  his  personal  estate  will  to  place 

unto  Edward  Lewis,  Thomas  Neville,  and  Griffith  Jones,  J|5c8^hl''{he  pub- 

upon  trust  to  convert  the  same  into  money,  and  to  place  ^^^  funds,  or  on 

'^  .  .  some  good  ana 

the  monies  to  be  so  produced  in  the  public  stocks  and  approved  free- 

liold  or  lease* 

funds  of  Great  Britain,  or  on  some  good  and  approved  free-  hold  aecuritiea, 
hold  or  leasehold  securities  at  interest,  with  power  to  alter  TV"mi9tces, 
and  vary  such  securities  for  other  funds  and  securities  of  aiting  bona  fide, 

•^  had,  in  18-2a, 

wpon  the  re- 
port of  a  surveyor,  (who  had  valued  the  property  at  3500/.,  and  tlic  annual  rontil  at  1 75/.),  lent 
2600/.,  part  of  the  trust  monies,  upon  a  mortgage,  with  powers  of  sale,  of  the  valued  property,  and 
which  consisted  of  four  freehold  messuages,  at  the  time  in  an  unfinished  state,  the  actual  yearly  rent  of 
which  being  only  105/.  The  mortgiigor  having  become  insolvent,  the  trusu»«'s  sold  the  pn>perty  in  1836, 
which  then  realised  less  than  the  amount  lent  by  353/.  At.  2d.,  and  that  sum  was  lu^t  to  the  estate. 
In  a  suit  by  a  cestui  que  trust,  the  Court  declined  to  charge  the  trustees  with  tlic  loss,  and  allowed 
them  their  costs  of  rait,  and  their  costs,  charges,  and  expenses. 

Ii2 
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1849.  the  like  nature  in  the  discretion  of  his  said  trustees,  and 
upon  trust  to  dispose  of  the  income  as  in  the  will  men- 
tioned. 

Upon  a  bill  filed  by  the  plaintiff,  who  was  beneficially 
interested  in  the  residue,  against  Edward  Lewis  and  Tho- 
mas Neville,  as  the  executors  and  trustees  under  the  will, 
for  the  due  execution  of  the  trusts  of  the  will,  a  decree  was 
made,  with  a  direction  to  the  Master  to  inquire  (among 
other  things)  and  state,  how  and  in  what  manner  the  tes- 
tator's estate  had  been  from  time  to  time  inyested,  and 
under  what  circumstances  any  loss  was  sustained  on  the 
money  advanced  to  one  William  Hickin. 

In  pursuance  of  such  direction,  the  Master  by  his  report 
found  that  the  defendants,  the  executors,  had,  on  the  11th 
July,  1 828,  advanced  2600/.,  part  of  the  testator's  personal 
estate,  to  William  Hickin,  by  way  of  mortgage,  on  the  se- 
curity of  four  freehold  messuages,  two  of  which  were  un- 
finished and  unoccupied,  and  about  three  acres  of  land, 
situate  at  the  Lozells,  in  the  parish  of  Aston  near  Birming- 
ham ;  and  that,  previously  to  such  investment,  the  estate 
was  surveyed  and  valued  by  Ebcnezer  Robins  (a  surveyor 
and  valuer),  who  valued  the  same  at  the  sum  of  35002.  and 
the  rental  at  17 5L  per  annum;  and  who  stated,  that  the  al- 
terations which  were  going  on  in  the  neighbourhood,  calcu- 
lated to  improve  it,  would  induce  him  to  value  the  property, 
if  it  were  his  own,  at  4000Z.  The  Master  also  found  that 
the  defendants,  the  executors,  Edward  Lewis  and  Tho- 
mas Neville,  were  afterwards  obliged,  in  the  performance 
of  the  trusts  of  the  testator's  will,  to  sell  the  mortgaged 
premises;  and  that  the  same  were  accordingly  sold  by 
public  auction ;  and  that,  after  payment  of  interest  and  ex- 
penses, the  principal  sum  of  353/.  4^.  2d.  remained  due  in 
respect  of  the  mortgage;  which  sum  had  been  wholly  lost, 
together  with  interest  thereon  at  the  rate  of  5i  per  cent, 
per  annum  from  the  20th  of  February,  1836.  The  Master 
also  found  that  William  Hickin,  the  mortgagor,  took  the 
benefit  of  the  Insolvent  Debtors  Act  in  1831. 
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The  Master  also  reported,  that  74t  5s,  Sd,  was  due  to         1849. 
the  defendant  Lewis,  who  had  been  the  acting  executor, 
on  the  balance  of  his  accounts,  Mr.  Neville,  the  other  ex- 
ecutor, not  having  received  or  paid  anything. 

It  appeared  from  the  examination  and  cross-examination 
of  Mr.  Robins,  a  witness  for  the  defendants,  the  executors, 
before  the  Master,  that  the  2600i.  had  been  lent  upon  the 
security  of  the  four  houses  and  three  acres  of  land,  that  two 
of  the  houses  were  at  the  time  unfinished,  and  that  the  ac- 
tual rent  of  the  two  houses  which  were  let  was  1 05Z.  a  year 
only;  that  the  mortgagor  Ilickin,  a  jeweller  of  Birming- 
ham, had  taken  the  land  as  a  building  speculation,  and 
that  its  value  depended,  in  some  measure,  upon  the  success 
of  the  speculation,  and  that  his  (Robins')  opinion  as  given 
in  the  valuation  was  formed  with  reference  to  the  letting 
capabilities  of  the  property,  and  that  the  value  had  been 
estimated  on  a  consideration  of  its  value  as  building  land. 

The  cause  now  came  on  to  be  heard  upon  further  direc- 
tions. 

Mr.  Russell  and  Mr.  C  HaU,  for  the  plaintiff. — The  in- 
vestment made  in  this  case,  was  made  on  a  security  con- 
sisting of  unfinished  houses,  part  only  occupied,  and  pro- 
ducing a  yearly  rental  less  in  amount  than  the  annual 
interest  of  the  money  lent  This  cannot  be  called  a  "  good 
and  approved  freehold  security  "  within  the  terms  of  the 
trusts  of  the  will.  Moreover,  the  executors  must  be  taken 
to  have  had  full  knowledge  of  the  speculative  character  of 
the  property;  and  that  it  was  by  no  means  such  a  property 
as  they  were  justified  in  accepting  as  a  security.  But,  if 
the  property  were  the  most  eligible  of  its  kind,  the  trustees 
were  not  justified  in  advancing  more  than  two-thirds  of 
its  value  on  it:  Stickney  v.  Seweli  (a).  They  have  exceeded 
this  ratio  by  a  sum  exceeding  250t  The  trustees  ought 
not  to  have  been  satisfied  with  the  estimate  of  one  sur- 

(rt)  1  My.  &  Cr.  8. 
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1S49.  re  JOT  J  especially  in  a  case  like  the  present,  in  irhichtbe 
surrcYor  had  looked  9o  much,  as  he  appeared  to  haye  done, 
to  problematical  Talne. 

Mr.  Swanstoii  and  Mr.  Craig  for  the  trasteea — ^The  Ta- 
Ination  iras  procured  expressly  with  reference  to  the 
adTancCy  which  is  now  objected  ta  No  question  of  the 
bona  fides  of  the  trustees  is  raised;  and  it  would  indispose 
all  trustees  to  the  exercise  of  any  useful  discretion,  if  diese 
executors  should  be  held  liable  to  make  good  any  defici- 
ency arising  firom  the  insufficiency  of  the  investment 

Mr.  F.  J.  Hall  for  other  parties. 

Mr.  Russdl  replied,  insisting  that  the  investment  under 
the  circumstances  was  a  breach  of  trust;  and  that  the  trus- 
tees were,  at  least,  chargeable  with  the  costs  of  the  suit  for 
conduct  which  had  raised  the  question. 

The  Vice-Chakckllor: — 

This  was  a  trust  to  invest  in  the  funds,  or  upon  good  and 
approved  freehold  or  leasehold  securitiea  No  one  insinii- 
ates  that  the  transaction  was,  to  use  a  common  expression, 
"a  job"  l)etween  any  persons.  The  trustees  appear  to 
have  acted  honestly  in  the  whole  affair.  It  would,  I  think, 
bo  unjust  in  this  particular  case,  and  unwise  with  refer- 
ence to  the  general  conduct  of  the  affairs  of  mankind,  to 
charge  the  trustees  with  the  loss  which  has  arisen.  I^ 
would  not  be  more  proper  to  make  any  difference  on  tliis 
account  as  to  costs. 

By  the  order,  the  costs  of  all  parties  as  between  solicitor 
and  client,  and  the  costs,  charges,  and  expenses  of  the 
trustees  properly  incurred,  were  directed  to  be  taxed,  and 
l)aid  out  of  the  fund  in  Court. 
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1849. 

Aaron  v.  Aaron.                    .  June  27th. 

John  AARON  by  his  wIll,  dated  the  25  th  of  Au-  a  testator  made 

gust,  1828,  duly  executed  in  the  presence  of  and  attested  attested  m"m 

by  three  witnesses,  gave  unto  his  grandson  James  Aaron,  ^  !«»■  freehold 

estate,  dated  in 

his  heirs,  executors,  administrators,  and  assigns,  for  ever,  1828.  in  May, 

all  his  real  and  personal  estates  whatsoever,  subject  to  and  ^^  codicil  which 

chargeable  with  the  payment  of  the  annuity  and  legacies  "^^  attested  by 

^^                          .                                           .  *^®  witnesses 

thereinafter  mentioned,  and  also  of  his  debts.     The  testa-  pniy,  declaring 

it  to  be  a  codi~ 

tor  also  gave  unto  his  son  John  Aaron  for  his  life  an  an-  cii  to  his  will, 

nuity  of  20t     He  also  gave  unto  his  nephew  Mark  Aaron  thattrSouid 

a  legacy  of  4()0i. :  and  he  gave  other  legacies.  And  in  case  ^  annexed 

,..                                                              1..1  thereto.    This 

his  said  grandson  James  Aaron  should  die  without  leav-  codicil  Taned 

ing  lawful  issue,  the  testator  devised  unto  his  (the  testa-  of%rtsof his 

tor's)  nephew  Mark  Aaron,  and  his  heirs,  all  his  freehold  ^^^^^  ^" 

hereditaments;  and  he  appointed  his  said  grandson  James  1S31,  he  made 

a  second  codi^ 

Aaron  executor  of  his  will.  cii,  duly  attest- 

The  testator  made  a  codicil  to  his  will,  dated  the  2l8t  free^hoid  w-***** 

of  May,  1831,  which  was  attested  by  two  witnesses  only;  tote,  which  he 

•"             '                          ^                            .....  declared  to  be 

and  thereby,  after  revoking  the  annuity  given  in  his  will  a  second  codicil 

to  his  son  John  Aaron,  the  testator  gave  to  Ann  Aaron,  the  directed  the 

wife  of  the  said  John  Aaron,  an  annuity  of  70i,  free  from  J^^*^h^rcto' 

the  control  of  her  husband,  with  a  power  of  entry  and  dis-  and  taken  as 

.       *                             .11-1  P^*^  thereof. 

tress  to  her  over  nis  real  estate  m  case  the  annuity  should  The  second  co- 
be  in  arrear.    And  the  testator  gave  to  the  four  sons  of  by  confimlng 
Mark  Aaron,  viz.  Thomas,  John,  William,  and  Mark,  the  Ijl'.T^ll'T  ^ 

'                                                            .  Hehl,  that  the 

sum  of  100/.  each.    And  the  testator  ratified  and  confirm-  eecond  codicil 

J  1  .        .11  •        n     j.\               J.-      1  gave  the  same 

ed  his  will  in  ail  other  particulars.  effect  to  the  first 

The  testator  afterwards  made  a  second  codicil  to  his  h^^be^iduiy 

will,  dated  the  26th  of  September,  1831,  which  was  duly  attested  by 

*                 ,                    .          ,  .  lareo  witnesseSb 

executed  and  attested  by  three  witnesses,  in  which  the 
following  recital  occurs: — "  Whereas,  I,  John  Aaron,  &c., 
have  made  and  duly  executed  my  last  will  and  testament 
in  writing,  bearing  date  the  23rd  day  of  August,  1828,  and 
also  a  codicil  annexed  thereto,  bearing  date  the  21st  day 
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1849.  of  May,  1831 ;"  and  he  thereby  revoked  the  devise  of  bis 
real  estate  contained  in  his  will  to  his  nephew  Hark  Aaron 
and  his  heirs,  and  devised  his  real  estates,  in  the  event  of 
his  grandson  James  Aaron  dying  without  issue,  unto  his 
two  granddaughters  Mary  Ann  Wheelhouse  and  Charlotte 
Aaron  during  their  lives,  the  rental  to  be  equally  divided 
between  them;  and  the  testator  directed,  that,  at  their  de- 
cease, whatever  children  .they  might  have  should  be  en- 
titled in  the  manner  set  out  in  this  second  codicil.  And 
the  testator  concluded  his  second  codicil  thus : — ''  And  I  do 
hereby  ratify  and  confirm  my  said  will  in  all  other  parti- 
culars thereof." 

The  testator  died  in  October  following  the  date  of  the 
last  codicil,  and  his  will  and  two  codicils  were  proved  by 
James  Aaron,  on  the  1st  of  November,  1831. 

In  a  suit  by  the  plaintiff  Mark  Aaron,  the  testator's  ne- 
phew, against  James  Aaron  and  the  other  persons  claim- 
ing to  be  beneficially  interested  under  the  will  and  two 
codicils,  a  question  arose,  whether  the  devises  and  gifts 
contained  in  the  first  codicil,  so  far  as  they  related  to  or 
affected  to  charge  the  real  estate  of  the  testator,  failed,  by 
reason  that  the  execution  of  that  codicil  by  the  testator 
was  not  attested  by  three  witnesses;  or  whether  the  refer- 
ence to  the  first  codicil  contained  in  the  second  codicil,  the 
execution  of  which  by  the  testator  was  duly  attested  by 
three  witnesses,  although  it  did  not  in  express  words  con- 
firm the  first  codicil  as  well  as  the  will,  was  sufficient  to 
give  it  validity. 

Mr.  Faber  for  the  plaintiff;  and 

Mr.  KyU  and  Mr.  Robson,  for  defendants  in  the  same 
interest  with  the  plaintiff,  submitted  that  the  second  co- 
dicil set  up  the  first;  and  that  the  first  codicil  was  valid  as 
to  the  real  estate  of  the  testator,  although  it  was  attested  by 
two  witnesses  only:  Gordon  v.  Lord  Reay{a),  Guest  y^Wil- 

(a)  6  Sim.  274. 
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lasey  (a),  De  BcUhe  v.  Lt>rd  Fingal  (6).  It  was  unnecessary  1849. 
for  that  purpose  that  the  documents  should  be  written  on 
the  same  paper,  or  be  attached :  Doe  d.  WiUiams  w.Evanaip). 
Bayley,  B.,  in  that  case  said,  "  The  will  was  written  on 
part  of  a  sheet  of  foolscap  paper,  and  the  codicil  was  writ- 
ten on  the  same  sheet  Now,  if  the  codicil  had  not  referred 
to  the  will,  I  should  have  thought  that  it  did  not  set  up  that 
instrument;  but  if  the  codicil  do  refer  to  the  will,  then  I 
am  of  opinion  that  it  does  set  it  up.  The  language  is, 
*  Codicil: — I,  David  Evans,  make  a  codicil,'  which  word  im- 
plies an  addition  to  a  former  instrument.  It  proceeds  '  a 
codicil  to  the  foregoing  will,  and  thereby  ordain  that  my 
wife,  Ann  Evans,  be  entitled  to  the  sum  of  200i.  of  my 
property,  in  case  she  should  marry.'  Now,  to  this  codicil 
there  are  three  witnesses;  and  the  testator,  by  executing 
this  codicil,  appears  to  me,  at  that  time,  in  as  plain  terms 
as  possible,  to  have  set  up,  not  only  the  codicil,  but  the 
will.  The  only  distinction  between  Carleton  v.  Oriffin  (d) 
and  the  present  case  is,  that  in  Carleton  v.  Oriffi/fi  the  first 
will  was  signed,  here  the  first  will  was  not  signed.  Sign- 
ing a  will  of  lands  does  not,  however,  make  it  an  opera- 
tive instrument.  To  give  the  will  in  that  case  operation, 
the  Court  must  have  thought  that  they  were  entitled  to 
consider  the  execution  and  attestation  of  the  codicil,  as 
giving  effect  not  only  to  the  codicil  but  to  the  wilL  The 
language  of  the  codicil  there  was,  *  not  to  disannul  any  of 
the  former  part,'  and  by  the  decision  it  operated  not  only 
not  to  disannul  but  to  set  up  the  former  will.  Now,  I 
cannot  say,  that  I  can  distinguish  that  case  from  the  pre- 
sent; and,  independently  of  any  authority,  I  should  have 
thought  that  there  was  good  reason  to  consider,  that  the 
execution  and  attestation  in  this  case  applied  to  the  whole 


(a)  12  J.  B.  Moo.  2;  &\  C,  2  (r)3Tyr.  56;  S.  C,  1  Cr.&  M. 

Buig.  429.  42. 

(6)  16  Ves.  167.  (d)  1  Burr.  549. 
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184a  of  what  was  on  the  paper.  The  codicil^  expressly  referring 
to  the  will)  shews,  that  the  intention  of  the  testator  was^ 
that  both  instruments  should  be  operative." 

Mr.  Birdy  for  a  defendant— The  first  codicil  was  not 
made  effectual  to  pass  real  estate  by  the  second.  The  de- 
cision in  Gordon  v.  Lord  Reay  was  contrary  to  the  general 
impression  of  what  the  law  was  on  the  subject  It  is  ad- 
mitted, that  the  decision  was  after  most  able  argument 
On  examination,  the  case  does  not  appear  to  determine 
any  general  proposition;  but  the  decision  was  confined 
to  the  peculiar  circumstances  of  the  case  before  the  Court 
The  leading  case  on  the  subject  is  The  Attorney-General 
V.  Barnes  (a).  In  that  case,  a  testator  made  an  unattested 
will,  and  afterwards  made  a  codicil,  in  which  he  recited 
and  took  notice  of  the  will;  the  codicil  was  duly  attested; 
but  Lord  Hardmcke  treated  it  as  clear,  that  the  will  was 
inoperative  to  devise  freehold  lands :  Utterton  v.  Kobins  (b) ; 
so  that  the  weight  of  authority  is  against  sustaining  the 
first  codicil  as  affecting  the  real  estate.  If  that  case  is 
now  law,  it  decides  the  present  question.  It  was  not  cited 
in  Gordon  v.  Lord  Reay;  and  it  is  not  too  much  to  sug- 
gest, that,  if  it  had  been  referred  to,  the  decision  of  the 
Vice-ChanccUor  in  that  case  might  have  been  different 
All  that  this  testator  meant  to  say  in  his  second  codicil 
was,  that  it  was  a  second  codicil  to  bis  will  and  former  co- 
dicil, without  reference  to  their  legal  validity.  As  the  tes- 
tator expressly  confirms  the  will,  the  effect  is  the  same  as 
if  he  had  said  exclusively,  ''  and  not  confirming  the  codi- 
cil," which  it  was  competent  for  him  to  do. 

Mr.  J,  Parker  and  Mr.  /.  II,  Humphry  appeared  for  two 

legatees  under  the  will. 

(a)  Pre.  Ch.  270;   S,  C,  3  Ch.  (b)  2  A.&  E.  423;  ^.  C,  2  Ntrv. 

Rep.  150.  *(  M.  821. 
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The  Vioe-Chakcellor  remarked,  that  in  Doe  Y.Eva/n8  (a)        1849. 
the  will  related  to  several  descriptions  of  property;  it  was 
not  confined  to  land. 

After  reading  at  length  the  judgment  of  Bayleyy  B.,  in 
that  case  (6),  his  Honor  proceeded : — 

Now  it  can  make  no  difference  whether  the  codicil  be 
written  on  the  same  paper  with  the  will,  or  written  at  a 
subsequent  period  or  not  Here  a  codicil  is  referred  to, 
and  there  is  no  dispute  what  the  instrument  waa  The 
second  codicil  commences  thus,  "  Whereas,  I,  John  Aaron, 
&c.,  have  made  and  duly  executed  my  last  will  and  tes- 
tament in  writing,  bearing  date  the  23rd  day  of  August, 
1828,  and  also  a  codicil  annexed  thereto,  bearing  date  the 
21st  day  of  May,  1831."  It  is  perfectly  clear,  in  my  opin- 
ion, what  the  instrument  here  mentioned  is.  If  the  re- 
mark is  not  too  trifling,  I  observe,  that  in  the  first  codicil 
the  testator  says,  "  I  do  hereby  declare  this  present  writing 
to  be  a  codicil  to  my  said  will,  and  I  do  direct  the  same  to 
be  annexed  thereto;"  and  turning  to  the  second  codicil, 
I  find  that  the  testator  there  says,  "  I  do  hereby  declare 
this  present  writing  to  be  a  second  codicil  to  my  said  will, 
and  I  do  direct  the  same  to  be  annexed  thereto  and  taken 
as  a  second  part  thereof :''  it  concludes,  I  agree,  only  con- 
firming the  will ;  which  gave  rise  to  a  very  apposite  obser- 
vation made  by  Mr.  Bird. 

The  intention  of  the  second  codicil,  as  collected  from 
the  whole  of  it,  was  to  confirm  the  first  codicil.  That  is 
done  by  an  instrument  duly  attested.  Now,  whatever  I 
might  have  thought  of  this  question,  independently  of  the 
case  of  Oordon  v.  Lord  Reay^  and  the  observations  of 
Bayley,  B.,  in  the  case  in  the  Exchequer,  I  must,  if  I  am 
to  decide  myself  without  having  the  opinion  of  a  Court  of 
law,  say,  that  the  effect  of  the  will  and  second  codicil  was 
to  place  the  first  codicil  in  the  same  situation  as  if  it  had 

(a)  3  Tyr.  36;  S.  C,  1  Cr.  &  M.  42.        (6)  As  cited,  ante,  p.  477. 
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been  attested  by  three  witnesses.  I  decide  the  question, 
because  I  am  bound  or  requested  to  do  so;  but  I  should 
have  been  glad  to  have  had  the  opinion  of  a  Court  of  law 
on  the  point  I  proceed  on  the  ground  that  otherwise  I 
should  in  substance  be  contravening  those  two  authorities. 
In  so  deciding,  I  think  that  I  am  not  contravening  UUer- 
ton  V.  Robins, 


June  28th. 

A  testator,  hy 
will  executed 
in  1838,  gave 
the  residue  of 
his  real  and  per 
sonal  estate  to 


Gbebn  V.  Green. 

John  SIMMONS  green,  by  his  will,  dated  the  18th 
day  of  October,  1838,  gave,  devised,  and  bequeathed  the 
residue  and  remainder  of  his  real  and  personal  estate  to 
Joseph  llock  and  William  Fowler,  their  heirs,  executors, 
trustHo  pl^an  administrators,  and  assigns,  upon  trust  to  convert  his  pcr- 
^if ****^d*to'*  s^^^l  estate  into  money,  and,  after  paying  his  debts,  fune- 
vest  the  sum  of  ral  and  testamentary  expenses,  and  legacies,  upon  trust, 
pay  the  interest  (among  Other  things)  out  of  the  rents,  dividends,  and  annual 
iTfc**"ndL^r  Proceeds  of  his  property,  to  pay  to  his  wife  an  annmty  of 
his  decease,  to     looZ. :  and  upon  trust  to  invest  the  principal  sum  of  20002., 

any  widow  of  his 

son;  and,  after    and  Stand  possessed  thereof  upon  trust  to  pay  the  interest 
u^n  u^wltfasto  ^^  100(W.,  part  thereof,  to  Mary  Green  his  daughter,  for  her 

the  principal, 
for  his  children; 
and  subject  to 
the  annuity  and 
to  the  above 
and  another 
legacy,  upon 
trusts  express- 
ed thus: — "In 
trust  for  aU  my 
children,  in 
equal  shares, 

and  the  heirs  of  their  bodies,  (except  as  to  my  son  J.  F.  G.,  and  his  children  and  their  iasne,  whose 
share,  in  consequence  of  the  1000/.  set  apart  for  him  and  them  as  aforesaid,  shall  be  mted  at  lOWM. 
less  than  the  share  of  any  other  of  my  children) ;  and  in  case  there  shall  be  a  £ulurc  of  issue  of  any 
of  such  children,  then,  as  to  the  bhare  or  shares  of  him,  her.  or  them,  whose  issue  shall  so  foil,  to  the 
use  of  the  others  or  other  of  them,  and  the  several  heirs  of  their  respective  bodies,"  The  testator 
was  possessed  of  freehold  and  leasehold  properly,  and  left  J.  F.  (i.  and  one  other  child: — //r?^, 
that  J.  F.  G.  was  entitled  in  foe  to  half  of  the  testator's  freeholds,  and  alisolutely  to  his  leaseholds; 
that  the  parenthetical  expu*sioii  \\a«  merely  exj»lanatury,  and  that  the  '20th  section  of  the  Wills 
Act  did  not  ofTect  the  devise  mid  ^ift. 


separate  use  for  life;  and,  after  her  decease,  to  any  hus- 
band of  his  daughter,  for  his  life ;  and,  after  his  decease, 
upon  trust,  as  to  the  principal,  for  the  children  or  cliild 
of  the  said  Mary  Green;  and  to  pay  the  interest  of  lOOOl, 
other  part  of  the  said  sum  of  2000/.,  unto  his  son  John 
Fowler  Green,  for  life;  and,  after  his  decease,  to  pay  the 
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same  to  any  wife  of  his  said  son,  for  life;  and,  after  her  1849. 
decease,  upon  trust,  as  to  the  principal,  for  the  children 
or  child  of  his  said  son,  in  the  same  manner  as  the  1000/. 
was  given  in  favour  of  the  testator's  daughter  and  her 
children.  The  will  then  proceeded  as  follows : — "  And 
subject  to  such  annuity  to  my  said  wife,  and  the  said  sum 
of  lOOOi  in  favour  of  my  said  daughter,  her  husband,  and 
children  as  aforesaid,  and  the  1000/.  set  apart  for  my  said 
son  John  Fowler  Green  and  his  issue  as  aforesaid,  upon 
trust,  that  they  my  said  trustees,  Joseph  Rock  and  Wil- 
liam Fowler,  and  the  survivor  of  them,  and  the  heirs,  ex- 
ecut(»rs,  administrators,  and  assigns  of  such  survivor,  shall 
and  do  stand  possessed  of  the  residue  and  remainder  of 
my  said  estate  and  effects,  according  to  the  nature  of  the 
said  estates  respectively,  in  trust  for  all  and  every  my 
child  or  children,  in  equal  shares  and  proportions,  and  the 
several  heirs  of  their  respective  bodies,  (except  as  to  my 
said  son  John  Fowler  Green  and  his  children,  and  their 
issue,  whose  share,  in  consequence  of  the  lOOOZ.  set  apart 
for  him  and  them  as  aforesaid,  shall  be  rated  at  1000/. 
less  than  the  share  of  any  other  of  my  children) ;  and,  in 
case  there  shall  be  a  failure  of  issue  of  any  of  such  chil- 
dren, then,  as  to  the  share  or  shares  of  him,  her,  or  them, 
whose  issue  shall  so  fail,  to  the  use  of  the  others  or  other 
of  them,  as  tenants  in  conmion,  and  the  several  heirs  of 
their  respective  bodies:  And,  in  case  there  shall  be  a 
failure  of  issue  of  all  such  children,  then  to  the  use  of 
such  one  child  and  the  heirs  of  his  or  her  body.  But  it 
is  my  mind  and  will,  that  no  child  shall  have  a  vested  in- 
terest until  the  age  of  twenty-one  years  as  t^  sons,  at  which 
time  his  share  shall  be  conveyed  over  or  paid  to  him,  and 
daughters  at  the  age  of  twenty-one  years  or  marriage.'' 

The  testator  directed,  that  the  shares  of  each  daughter, 
when  vested,  should  be  conveyed  to  trustees,  and  be  in- 
vested and  held  under  the  same  trusts  in  favour  of  such 
daughter  and  her  husband  and  their  issue,  as  the  trusts 
relating  to  his  daughter  Mary  and  her  husband  and  is- 
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of  real  or  personal  estate,  the  words  *  die  without  issue,'  or 
*  die  without  leaving  issue/  or  '  have  no  issue/  or  any 
other  words  which  may  import  either  a  want  or  failure  of 
issue  of  any  person  in  his  lifetime  or  at  the  time  of  his 
death,  or  an  indefinite  failure  of  his  issue,  shall  be  con- 
strued to  mean  a  want  or  failure  of  issue  in  the  lifetime 
or  at  the  time  of  the  death  of  such  person,  and  not  an  in- 
definite failure  of  his  issue,  unless  a  contrary  intention 
shall  appear  by  the  will,  by  reason  of  such  person  having 
a  prior  estate  tail,  or  of  a  preceding  gift,  being,  with- 
out any  implication  arising  from  such  words,  a  limita- 
tion of  an  estate  tail  to  such  person  or  issue,  or  other- 
wise" If  this  section  could  have  had  any  application  to 
the  present  case  to  cut  down  the  limitation  from  an  inde- 
finite failure  of  issue  to  a  failure  of  issue  at  the  death  of 
the  plaintifi^,  the  scope  of  the  will  shews  a  contrary  inten- 
tion, which  brings  it  within  the  exception  at  the  end  of 
the  section,  *'  unless  Sic,"  and  thus  takes  this  limitation 
out  of  the  operation  of  the  enactment 

Mr.  Humphry  and  Mr.  F.  T,  White  for  Mr.  and  Mrs. 
Baynes  and  their  children. — ^The  parenthesis  in  the  devise 
and  gift  of  the  residue,  '^  except  as  to  my  said  son  John 
Fowler  Green,"  &a,  operated  to  convert  the  estate,  which 
the  will  gave  to  him  and  the  heirs  of  his  body,  from  an 
estate  tail  in  the  plaintiff  into  an  estate  in  him  for  life  in 
the  freehold  property,  with  remainder  to  his  children  if 
he  shall  have  any,  with  remainder  over  to  Mrs.  Baynes 
and  her  issue  in  case  of  the  death  of  the  plaintiff  without 
issue. 

The  case  as  to  the  leasehold  property  is  within  the  ex- 
ception in  the  29th  section.  It  follows  that,  as  to  the  free- 
holds and  also  as  to  the  leaseholds,  the  plaintiff  is  tenant 
for  life  only. — They  cited  Qee  v.  Audley  (a). 

Mr.  Fdber  for  the  devisees  in  trust  and  executors. 

(a)  1  Cox,  325. 
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1849.  Mr.  Craig  appeared  for  another  defendant — ^Even  before 

Grebn  the  Wills  Act,  such  a  devise  and  limitation  as  that  in  the 
Green.  Present  case  would  not  have  created  an  estate  tail:  -Fartlv. 
Chapman(a),  Radford  y.Rad/ord{b\  and  Datn^ry  v. DoiV 
try  (c).  The  Wills  Act,  however,  affects  all  such  Hmitadons 
as  those  in  the  present  case  The  first  branch  of  the29tk 
section  would  clearly  embrace  the  limitations  in  this  will, 
and  reduce  the  plaintiff's  interest  to  an  estate  for  his  life 
with  a  remainder  to  the  defendants  Mrs.  Baynes  and  her 
children,  in  case,  at  his  death,  the  plaintiff  should  leareno 
issue;  and  it  was  not  competent  for  the  plaintiff  to  direst 
this  remainder.  The  exception  throws  the  onus  on  the 
plaintiff  of  shewing  that  the  testator  intended  by  this  will 
to  give  him  and  his  issue  an  estate  tail  Thb  the  pkintiff 
cannot  do;  but,  on  the  contrary,  it  is  manifest,  upon  the 
trusts  of  the  10002.  given  to  the  son  and  his  children,  thit 
the  testator  intended  an  effectual  trust  for  the  def(^dini 
Mrs.  Baynes,  in  case  of  the  death  of  the  plaintiff  without 
issue  then  living.  In  the  residuary  limitation,  thistrostis 
referred  to,  so  as  to  shew  that  the  real  intention  of  the  tes- 
tator was,  to  give  a  similar  benefit  as  to  the  residue  to  Ma 
Baynes,  in  case  the  plaintiff  should  die  without  childieiL 
The  presumption  must  on  the  whole  be  in  favour  of  the 
defendant. 

The  Vicb-Chancellob: — 

I  consider  the  language  of  the  parenthesis  in  the  will  ^ 
not  strong  enough  to  change  the  construction  of  the  pr** 
vious  language.  I  agree,  that,  speaking  with  strict  accu- 
racy, there  cannot  be  a  bequest  of  personalty  to  a  person 
in  tail.  But  looking  at  the  words  of  the  29th  section  of  th^ 
Wills  Act,  I  must  decide  in  adcordance  with  the  prayer  rf 
the  bill,  that  the  plaintiff  John  Fowler  Green  is  entitled 
in  fee  to  half  of  the  freeholds,  and  that  he  is  entitled  abs^ 
lutely  to  half  of  the  leaseholds;  and  there  must  be  a  decree 
for  partition  as  prayed. 

(a)  1  p.  Wms.  G63.        (b)  1  Keen.  486.         (c)  6  T.  B.  307. 
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1849. 

Ex  parte  Hays, 
In  the  Matter  of  Elizabeth  Maby  Hays,  an  Infant         July  6th, 

X  HIS  was  the  petition  of  an  infant  and  her  father  for  A  bonus  on  a 

—  oolicv  HpttlcQ 

maintenance  out  of  capital.     There  was  no  suit  instituted,  on  trasu,  under 

At  the  time  of  the  marriage  of  the  infant's  father  and  J^tntSiid^* 

mother,  the  latter  was  absolutely  entitled  to  one-fourth  contingently  on 

attaining  twen- 

part  of  a  sum  of  30002.  assured  in  the  Equitable  Assurance  ty-one,  directed. 
Society  on  the  life  of  her  father.  S^tEout  tuit,  to 

By  a  settlement  executed  previously  to  her  marriage,  she  ^ /n*»cji«jed 

J  r  J  "-o  J  and  applied  for 

assigned  all  her  interest  in  the  policy  upon  trust,  as  and  maintenance 
when  the  monies  payable  under  the  policy  should  become 
due,  to  call  in  and  invest  the  same  in  the  names  of  the  trus- 
tees in  real  or  government  securities,  and  to  pay  the  interest 
thereof  to  the  mother  for  her  life  for  her  separate  use;  and, 
after  her  death,  to  pay  the  same  to  the  father  until  he  should 
become  bankrupt  or  insolvent,  or  incumber  the  growing 
payments  thereof,  or  depart  this  life;  and  after  the  hap- 
pening of  any  of  the  said  events,  upon  trust  to  pay  or  trans- 
fer the  trust  funds  unto  and  amongst  all  and  every  the 
children  of  the  marriage;  and,  if  there  should  be  but  one 
child,  then  the  whole  to  such  one  child;  the  shares  of  sons 
to  be  payable  at  twenty-one,  and  the  shares  of  daughters 
at  that  age  or  on  marriage,  which  should  first  happen,  and 
to  be  vest^  at  such  period. 

The  settlement  contained  a  power  of  maintenance  after 
the  death  of  the  parents;  and  a  power  to  raise  and  apply, 
for  or  towards  the  preferment  or  advancement  or  establish- 
ment, or  in  any  other  manner  for  the  benefit,  of  the  child  or 
children  whose  portion  or  portions  should  not  have  actu- 
ally become  payable,  any  sum  of  money  not  exceeding  one- 
half  part  or  share  of  his,  her,  or  their  presumptive  portion 
or  portions.  The  trusts,  in  the  event  of  no  child  attain- 
ing twenty-one,  or  being  a  daughter  attaining  that  age  or 

VOL.  III.  K  K  p.  G.  8. 
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1849.        marrying,  and  of  the  husband  surviving  his  wife,  were  for 
Ex  parte      ^^^  ^^^^  of  kin  of  the  wife  according  to  the  Statute  of 
Hays,        Distribution,  exclusive  of  her  husband. 

/«  re  Havb.  ' 

In  December,  1839,  a  bonus  of  11402.  was  declared  in 
respect  of  the  one-fourth  interest  in  the  policy. 

In  1842,  pursuant  to  a  power  contained  in  the  settle- 
ment, the  trustees  had,  by  the  surrender  to  the  office  of 
the  sum  of  6002.,  part  of  the  bonus  of  11402L,  raised  500iL 
for  the  separate  use  of  the  mother.  The  mother  died  in 
1844,  having  by  her  will  appointed  and  bequeathed  all  her 
interest  imder  the  settlement  to  her  husband,  and  made 
him  her  sole  executor. 

The  infant  was  the  only  issue  of  the  marriage.  The  fit- 
ther  was  in  extremely  indigent  circumstances,  and  not  d 
ability  to  provide  a  home  for  or  maintain  or  educate  the 
infant 

It  had  been  ascertained  that  the  assurance  office  would 
pay  in  advance  to  the  trustees  4372.,  as  the  present  Talae 
of  the  sum  of  5402.;  but  the  trustees  were  unwilling  to 
make  such  surrender  without  the  sanction  of  the  Court 

The  prayer  was,  that  the  trustees  might  be  at  libertjto 
surrender  the  remaining  bonus  to  the  office,  and  receive 
the  sum  of  4372.  for  the  same;  and,  the  father  being  will- 
ing and  thereby  expressly  consenting  to  for^o  all  his  Iif<B 
interest  under  the  settlement  in  the  said  4372.,  that  the 
trustees  might,  from  time  to  time,  apply  for  the  mainten- 
ance and  education  of  the  infant  so  much  of  the  princip^ 
sum  of  4372.,  or  of  the  stocks,  funds,  and  securities  in 
which  the  same  should  be  invested,  as,  together  with  in- 
terest and  dividends  to  accrue  thereon,  would  make  np 
the  sum  of  602.  in  every  year,  imtil,  by  the  death  of  the 
said  John  Hays,  the  one-fourth  part  of  the  principal  sum 
assured  should  become  payable,  and  be  paid  by  the  office 
to  the  trustees  of  the  settlement 

Mr.  Grenside,  for  the  petitioner,  cited  Ex  parte  C^w- 


Ex  parte 

11  AYR, 

In  re  IIayr. 
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hers  (a),  Ex  'parte  Swift  (6),  Ex  parte  Oreen  (c),  and  Ec        184I). 
parte  Whitfield  (d). 

The  ViCE-CllANCELLOR: — 

The  difficulty  which  I  feel  in  the  case  is  as  to  my  au- 
thority to  make  an  order  on  petition  for  the  realisation  of 
the  addition  or  bonus  in  question ;  and  whether  such  an 
order  would  not  amount  to  an  administration  of  the  trusts 
without  a  suit.  The  application  may  be  very  reasonable; 
but  the  question  is,  whether  the  Court  is  not  asked  to  go  a 
step  further  than  it  has  ever  yet  gone  without  a  suit.  Could 
it  order  a  sale  of  the  infant's  reversionary  property? 

Mr.  Qrenside. — The  Court  always  exercised  jurisdiction, 
without  a  bill,  to  apply  infants'  property  for  their  mainten- 
ance and  education  and  advancement,  in  such  manner  as 
it  considered  most  beneficial,  and  has,  for  this  purpose, 
broken  into  the  capital  of  the  infant,  where  the  urgency 
of  the  case  required  it.  In  the  same  summary  way  it  may 
direct  or  permit  an  interest  of  this  description  to  be  rea- 
lised at  once,  and  applied  for  the  maintenance  of  the  in- 
fant. 

It  was  also  stated  at  the  bar,  that  the  father  was  about 
to  emigrate  immediately  to  Australia. 

Mr.  Fisher  consented  for  the  trustees. 

The  Vicb-Chancellor,  after  some  hesitation,  made  an 
order  in  accordance  with  the  prayer,  and  without  a  refer- 
ence; but  required  as  a  condition,  that  the  father  sliould 
forego  all  his  life-interest  under  the  settlement,  as  well  in 
the  one-fourth  of  the  sum  assured  as  in  the  addition.  And 

(rt)  1  Riisa.  &  My.  577.  (c)  I  J.  &  W.  253. 

(h)  1  Ru88.  &  My.  575.  {d)  2  Atk.  315. 

K  K  2 
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1849.         an  affidavit  was  to  be  produced  to  the  R^isti 
Export      *^®  statement  of  the  father's  being  about  to 
Hayb,        Australia. 

In  re  Hays. 


emigrate 


Jvlyiith,  Attornet-Genbral  V,  Dew. 

13tA,  <£r  14/A.    rp 

After  the  pass-  X  HIS  was  an  information  against  Tomkyns  Dew,  John 
6°V7  \\ct,  Samuel  Gowland,  Thomas  Delahay,  and  Daniel  HcniyLee 
foi^)'te^rte^^f  W^^^r,  the  four  trustees  of  a  charity  called  "  The  Pet«-- 
a  charity,  who  church  Charity  "  in  Herefordshire,  founded  by  the  will  of 
to  an  infbrma-  ouc  Johu  Smith  in  1 722,  alleging  various  breaches  of  trust 
S^of^^"  ^^^  misconduct  on  the  part  of  the  defendant  Dew  in  the 
mismanage-  management  of  the  charity  property;  and  stating,  thit 
•mined  in  chic^  the  Other  trustccs  had  never  interfered  to  correct  or  pre- 
witnesBes,^^/'  ^^^^  ^hc  acts  of  mismanagement  complained  of  The 
^it^^liSl^'  ¥^Y^^  w^  f^r  ^  account  of  the  rents  and  profits  of  the 
fcr^t  purpose,  estates  and  property  belonging  to  the  charity,  which  hid 
cross-examined,  been  received  by  the  four  trustees,  or  any  or  either  of 
not*tender'the^  them,  or  which  they  might  have  received  without  their 
eTS***^°°— "  ^If^l  neglect  or  default  respectively,  since  the  time  irhea 
Hdd^ihtx^hj  they  were  appointed  trustees,  and  of  their  application 
examination,  no  thereof;  and  that  they  might  be  personally  charged  irith 
ItiTa^Mt^  all  sums  misapplied  by  them,  with  interest  thereon;  that 
^  w  ^^^  several  acts  of  mismanagement  thereinbefore  set  forth* 

that  the  82nd  might  be  declared  to  be  contrary  to  the  trusts  of  the  charitj; 
gust!'i84i,did  ^^^^  ^^  necessary  inquiries  might  be  directed  into  soch 
T^  *"  *^  acts  of  mismanagement,  and  respecting  the  management 
entiUethereia-    of  the  cstato  and  cffccts,  and  the  income  of  the  charity 

tor  to  relief 

against  the  re-    sincc  the'  defendants  were  appointed  trustees;  that  pro- 
mwmngtrus-     ^^^  directions  might  be  given  for  the  purpose  of  prevent- 
On  a  motion   ing  and  correcting  the  same;  that  all  the  four  defendants 

made  on  behalf         °  ^ 

of  the  relator, 

after  the  cause  had  been  argued,  to  suppress  the  depositions  of  the  trustees,  it  was  ordered  thst  tkty 

should  be  suppressed,  on  the  relator  entering  into  admissioni,  and  on  the  defendants*  being  pcnnittHl 

to  add  to  their  evidence ;  but,  on  appeal,  the  order  was  dischaiged,  the  Lord  Chancellot'  bemg  of  opD- 

ion,  that,  even  on  these  ttrros,  the  relator  could  not  be  reliered  from  the  miatake. 
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might  be  removed  from  being  trustees,  and  that  new  trus-        1849. 
tees  might  be  appointed;  and  for  a  receiver. 

The  cause  now  came  on  to  be  heard;  and  it  appeared 
that  the  relator  had  examined,  as  witnesses,  the  defend- 
ants Mr.  Gowland  and  Mr.  Warner,  without  having  ob- 
tained any  order  for  that  purpose,  and  without  their  con- 
sent, and  also  without  withdrawing  the  replication. 

These  defendants  had  also  been  examined  in  chief  on 
behalf  of  their  codefendant  Mr.  Dew,  who  had  obtained  an 
order  for  that  purpose.  It  was  mentioned,  in  explanation, 
that  their  examination  in  chief  for  the  relator  arose  from  a 
mistake,  the  intention  having  been  to  cross-examine  them 
only. 

On  the  cause  for  the  relator  being  opened  by  Mr.  Ru&seU, 
Mr.  Matins,  and  Mr.  Wray: 

Mr.  Kenyan  Parker  and  Mr.  Stiiiton,  for  the  defendants 
who  had  been  examined,  took  a  preliminary  objection,  that, 
by  such  examination,  all  relief  against  those  defendants 
had  been  waived.  They  cited  Thompson  v.  Harrison  (a), 
Bemai  v.  Marquis  of  Donegal  (6),  Lautowr  v.  Holcombe{c\ 
Champion  v.  Champion  (d),  Smiih  v.  Smith  (e). 

Mr.  Rtisseli,  Mr.  MaHns,  and  Mr.  Wray,  for  the  relator. — 
The  cases  cited  do  not  apply.  In  those  cases  the  defend- 
ants had  been  regularly  and  deliberately  examined.  In 
the  present  case  their  examination  was  a  mere  slip  and  a 
mistake  on  the  part  of  the  commissioner.  They  could 
not  have  been  examined  without  an  order  of  the  Court ; 
and  it  would  be  impossible  to  read  their  examinations  in 
evidence,  or  to  support  an  indictment  for  perjury  upon 
the  testimony  so  given.     The  examination  was  a  nullity; 

(a)  1  Cox,  344.  (e)  6  Haro,  624;  and  see  Rouy 

(b)  3  Dow,  138;  and  S.  C,  1  land  v.  Witherdony  heard  before 
Bligh,  N.  S.,  694.  Lord  Chancellor  Tniroy  and  in- 

(c)  8  Sim.  76.  tended  to  be  reported  in  3  Mao- 

(d)  16  Sim.  101.  naghten  &  Gordon's  Beports. 
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ever,  a  description  which  it  is  impossible  to  apply  to  the  1849. 
present  case,  either  as  to  Mr.  Lee  Warner  or  as  to  Mr.  6ow- 
land.  I  think  that  they  come  within  the  operation  of  the 
general  rule,  unless  tkey  are  excluded  from  it,  or  it  is 
made  not  applicable  to  'them,  by  any  of  the  considerations 
to  which  I  am  about  to  refer. 

I  may  mention,  first,  that  to  which  Mr.  JSt/^eU  alluded, 
and  to  which  I  had  been  addressing  my  own  attention 
jsome  time  before,  namely,  that  this  is  a  suit  by  informa- 
tion and  not  by  bill.  I  apprehend,  however,  that  the  same 
rule  must  apply,  and  that  there  is  no  ground  for  the  dis- 
tinction su^ested. 

It  has  been  said,  that  the  evidence  of  neither  of  these 
gentlemen  has  been  read  or  tendered.  That  I  apprehend 
also  makes  no  difierence. 

It  has  then  been  said,  that  the  evidence  has  been  irre- 
gularly taken,  because  they  were  examined  without  an 
order,  and  because  there  was  a  replication  to  their  answer; 
and  it  is  therefore  suggested,  among  other  things,  that  an 
indictment  for  perjury  could  not  be  maintained.  Upon 
the  question  of  the  indictment,  I  decline  to  decide;  be- 
cause it  has,  I  think,  no  bearing  upon  the  point  of  which 
I  have  to  dispose.  The  absence  of  an  order  may  make  the 
evidence  irregular — the  existence  of  a  -  replication  may 
also  make  it  irregular;  but  neither  is  the  existence  of  a 
replication,  nor  is  the  absence  of  an  order  material  now. 
These  gentlemen  have  in  fact  been  examined  against  them- 
selves, because  they  have  been  examined  as  the  witnesses 
of  the  informant,  the  whole  of  whose  evidence  was  directed 
against  all  the  defendants.  It  may  be,  that  they  might 
have  declined  to  be  examined — ^that  they  might  have  re- 
sisted it.  I  think  that  they  were  not  bound  to  decline, 
that  they  were  not  bound  to  resist.  That  circumstance 
alone  docs  not  vary  the  case. 

I  am  of  opinion,  and  I  so  decide,  although  unwillingly. 
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1649.  thjtt  this  case  is  not  taken  out  of  the  operation  of  tke 
general  rule,  and  that  no  decree  whatsoever  can  betaken 
against  either  of  these  defendants. 

It  must  then  be  considered,  whether  I  am  bound  to  gin 
them  their  costs;  and  it  must  also  be  considered  how  &r 
the  circumstance,  that  I  think  it  impossible  to  make  a 
decree  against  them,  affects  the  case,  as  between  the  in- 
formant and  the  other  two  defendants  (a). 

Mr.  ButseUy  Mr.  Molina,  and  Mr.  Wray  contended,  that, 
under  the  32nd  Order  of  August,  1841,  a  decree  could  be 
made  against  Mr.  Dew  and  Mr.  Delahay  alone. 

Mr.  Wigram  and  Mr.  TT.  RudaU  for  Mr.  Dew,  contended, 
that  the  new  Order  did  not  apply  to  the  case. 

The  Vicb-Cha5CKLL0B: — 

The  32nd  Order  of  August,  1841,  provides,  "  that  in  all 
cases  in  which  the  plaintiff  has  a  joint  and  sevenl  de- 
mand against  several  persons,  either  as  principals  or  soi^ 
ties,  it  shall  not  be  necessary  to  bring  before  the  Court) 
as  parties  to  a  suit  concerning  such  demand,  all  the  p^ 
sons  liable  thereto;  but  the  plaintiff  may  proceed  against 
one  or  more  of  the  persons  severally  liable.'*  Here,  how- 
ever, the  suit  cannot  be  considered  to  have  been  constructed 
with  that  aspect  It  was  instituted  against  Mr.  Dew,  upon 
the  principle  of  having  all  persons  liable,  as  well  as  himse^ 
before  the  Court  The  information  also  asks,  that  hem^y 
be  dismissed  from  the  trusteeship. 

I  think  that,  upon  the  whole,  there  is  too  much  diffi- 
culty to  enable  the  Court  to  proceed  at  all  against  Mr. 

(a)  See  Thompson  v.  Harrison,  Dow,  138 ;  Champion  ▼.  Cham- 
1  Cox,  344 ;  O'Keefe  v.  Goold,  1  pion,  15  Sim.  101;  Fussdl  ▼.  -S- 
Bei^t.  356  ;  Burnett  v.  DoaegcU,^      win,  7  Hare,  29. 
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Dew;  and  the  difficulty  is  the  same  with  regard  to  Mr,  ^  1849. 
Delahay.  I  must  give  the  costs  of  such  of  the  trustees  as 
have  been  examined;  and  with  regard  to  the  two  other 
trustees,  this  suit  fails  as  to  them  by  an  act  of  the  relator, 
to  which  I  must  consider  them  as  strangers;  therefore, 
equal  justice  compels  me  to  dismiss  the  information  with 
costs,  but  without  prejudice  to  another  suit 

Mr.  Russell  asked  leave  to  give  notice  of  motion  to  sup- 
press the  depositions;  and  that  the  cause  might  not  be 
finally  disposed  of  until  that  motion  had  been  heard. 

The  Vice-Chancellob  gave  the  leave  sought 

On  this  day,  accordingly, 

Mr.  Russell,  Mr.  MalinSy  and  Mr.  Wray  moved,  that  the  JtU^f  14th. 
depositions  might  be  suppressed.  They  read  affidavits,  to 
shew  that  the  examination  in  chief  was  entirely  the  result 
of  mistake  on  the  part  of  the  clerk  conducting  the  matter, 
and  of  the  commissioner,  who  ought  not  to  have  taken  the 
examination  without  an  order  of  the  Court.  They  cited 
Barden  v.  Oorman  (a)  and  Massey  v.  Massey  (6),  as  shew- 
ing, that,  in  a  case  of  this  description,  the  Court  would 
suppress  depositions. 

[The  Vicb-Chancellor  said,  that  Sir  A.  Hart's  know- 
ledge of  the  practice  of  the  Court  was  very  great.  His 
Honor  observed,  that,  in  this  case,  leave  to  give  notice  of 
motion  had  not  been  granted  till  the  cause  was  in  substance 
disposed  of] 

Mr.  RussdL — ^The  commissioner,  an  officer  of  the  Court, 

(a)  2  MolL  576.  (5)  4  Beat  368. 
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1849.  participated  in  the  irregularity.  The  strict  rules  of  plead- 
ing and  practice  are  relaxed  in  charitj  case&  Thus,  a 
decree  may  be  corrected  on  the  petition  of  the  Attorney- 
General,  without  a  rehearing;  and  it  may  fairly  be  infers 
red  from  the  cases,  that  relief  will  be  afforded  against  a 
mere  slip  in  such  a  case,  if  it  can  be  done  without  altering 
the  position  of  other  parties. 

[The  Vick-Chancbllob. — I  could  not  suppress  the  de- 
positions except  on  the  terms  of  the  relator  admitting  the 
substance  of  the  evidence  contained  in  them ;  nor  without 
giving  the  defendants  an  opportunity,  if  they  should  desire 
it,  of  going  into  further  evidence.  Perhaps  the  defendants 
will  not  object  to  their  suppression  on  these  terms.] 

Mr.  K.  Parker  and  Mr.  Stinton  for  the  defendants  who 
had  been  examined. — There  is  no  excuse  for  the  alleged 
mistake,  if  mistake  there  was,  for  the  examination  lasted 
thirty  days;  and  there  was  abundance  of  time  for  the  re- 
lator to  be  well  advised  as  to  the  course  which  he  ought 
to  take,  and  to  cross-examine  the  witnesses  if  he  thought 
fit.  No  case  has  ever  occurred  in  which  an  application  has 
been  acceded  to,  to  suppress  depositions  after  the  hearing 
of  a  cause :   Whitelock  v.  Baker  (a). 

Mr.  Wigram  and  Mr.  W.  RudaU,  for  the  defendant  Dew. 
When  the  depositions  were  taken,  Mr.  Dew  was  aware  that 
the  replication  had  been  filed.  When,  therefore,  he  be- 
came aware  that  the  relator  had  examined  his  codefendants 
as  witnesses,  he  knew  that  no  decree  could  be  made  against 
them,  and  consequently  none  against  him.  He,  therefore, 
might  properly  act  on  that  knowledge,  and  forbear  sup- 
porting his  own  case  by  evidence;  and  the  Court  cannot 
relieve  him  from  the  consequences  of  that  state  of  things, 

(a)  13Vc8.  511. 
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ihoiild  it  take  upon  itself  to  change  it  [The  Vice-Cfhanr  1849. 
;«|2ar  observed,  that  the  relator  had  examined  nearly  fortj 
iritnesses.]  We  examined  thirty-six  in  opposition  to  six- 
;y-fb!ir,  ex  abondanti  cautel&.  But  it  is  sufficient  to  say, 
that  the  course  taken  by  the  relator  may  have  altered 
[>ur8,  to  shew  that  the  G)urt  cannot  restore  the  parties  to 
the  position  in  which  they  would  have  been,  if  this  step 
had  not  been  taken.  The  relator  must,  therefore,  take  the 
consequences  of  his  error,  if  it  was  one. 

The  Vicb-Chakcbllob. — ^What  can  you  require  beyond 
liberty  to  examine  as  many  new  witnesses  as  you  think 

at? 

3Ir.  Wigranu — ^We  do  not  ask  that  permission,  for  we 
think  it  would  be  contrary  to  the  practice  of  the  Court 

The  Vicb-Chancblloe: — 

The  depositions  in  question  were  irregularly  taken; 
though  the  irregularity,  it  is  true,  was  that  of  the  com- 
missioner and  relator,  or  of  the  relator  only.  But,  more- 
over, Mr.  Gowland  and  Mr.  Lee  Warner  were  examined  as 
witnesses  on  the  part  of  the  defendant  Mr.  Dew,  and  there- 
fore against  the  information,  and  I  suppose  regularly  so 
examined. 

As  I  infer  also,  Mr.  Gowland's  examination  for  Mr.  Dew 
was  commenced,  if  not  concluded,  before  his  examination 
for  the  information  commenced;  and  Mr.  Lee  Warners 
examination,  moreover,  for  Mr.  Dew,  as  I  likewise  infer, 
was  commenced,  if  not  concluded,  before  Mr.  Lee  Warner's 
examination  for  the  information  commenced. 

Neither  I  believe  appears  to  have  been  subpoenaed,  or 
requested  to  attend  at  the  place  of  examination  on  the  part 
of  the  Attorney-General  or  relator.  And  I  cannot  but 
attribute  to  error  and  want  of  knowledge,  and  to  no  de- 
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1849.  sign  or  intention  of  abandoning  the  case  against  Mr.  Gow- 
land  or  Mr.  Lee  Warner,  that  they  were  examined  as  thej 
were  in  chief  in  support  of  the  information;  in  support 
of  which  they  might  have  been,  as  Mr.  Dew's  witnesses, 
cross-examined. 

In  a  state  of  things  such  as  this,  their  depositions  in 
chief  on  the  part  of  the  Attorney- General  or  relator  may 
well,  I  think,  be  suppressed  on  the  present  motion.  But 
the  relator  must  pay  the  costs  of  it,  and  all  costs  that  have 
been  occasioned  by  the  depositions  to  be  suppressed;  and 
admissions  must,  on  the  part  of  the  Attorney-General  and 
relator,  be  entered  into.  These  admissions  to  be  of  the  facts 
stated  in  those  depositions,  and  to  be  as  to  the  whole,  or 
separately  as  to  any  one  or  more  of  the  facts  used  at  the 
hearing  of  the  cause  in  support  of  the  defence,  at  the  op- 
tion of  the  defendants  respectively;  and  the  defendants, 
if  they  ask  it  respectively,  may  enter  into  fresh  evidence. 

An  order  was  made  accordingly;  but,  on  appeal  to  the 
Lord  Chancellor  (Lord  CoUenham),  his  Lordship  thou^t 
the  relator  not  entitled,  even  on  the  above  terms,  to  sup- 
press the  depositions,  and  discharged  the  order. 
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1649. 
TUBNEB  v.   MaULE.  j^y  12^. 

X  HIS  was  a  suit  instituted  by  persons  claiming  to  be  An  intestate 
some  of  the  next  of  kin  of  an  intestate  named  John  Tur-  fondB  to  a  yeiy 
ner.     No  next  of  kin  having  made  any  claim  for  several  i^^^^^in 
years  after  the  intestate's  decease,  and  there  being  stand-  appeared  to 

claim  adminis- 

ing  in  the  intestate's  name  57,000?.  Three  per  Cents.,  Mr.  tration,  which 
Maule,  the  Secretary  to  the  Treasury,  took  out  adminis-  ^ti,e  iSlichor 
tration  to  the  intestate;  and,  after  ineffectual  inquiries  ^***!^J^*^^ 
for  the  next  of  kin,  had  sold  out  the  fund  in  1845,  and  tor,  after  aer©- 

nd  yean  had 

paid  the  proceeds  into  the  Treasury.  Inquiries  were  elapsed  without 
directed  by  the  decree  as  to  the  next  of  kin,  and  at  the  robstantiatedT* 
trial  of  an  issue  (a)  a  verdict  had  been  found  in  favour  ^'^^®"**^.. 

^  '  rand,  and  paid 

of  the  plaintiffs  and  some  of  the  defendants.     The  cause  the  proceedi  in- 

/•      /•     A-i         J*       j.»  J  x»  to  the  TreafuiT, 

now  came  on  for  further  directions;  and  a  question  was  Afterwitfdi,the 
raised,  whether  the  defendant  Mr.  Maule  must  pay  interest  J^^^,^^ 
upon  the  amount  produced  by  the  sale  of  the  stock  from  •JantUted  their 

,  ,  title  in  a  suit 

the  time  of  its  transfer  to  the  Treasury?  in  Chancerj:— 

HdA^  that  the 
administrator, 

Mr.  Wigram  and  Mr.  Freeling,  for  the  next  of  kin,  con-  J^ScmSe**^ 
tended,  that  Mr.  Maule  was  in  the  same  position  as  any  ceedsofthe 
other  administrator,  and  must  replace  the  fund,  with  in-  pay  interest  at 
terest  at  4Z.  per  cent.  ^rSie^'toe 

when  the  stock 
was  sold  out. 

Mr.  Wray,  for  Mr.  Maule,  submitted,  that  the  case  was 
a  peculiar  one;  and  that,  by  the  neglect  of  the  next  of 
kin  to  come  forward,  and  the  obscurity  and  difficulty  which 
the  intestate  himself  had  created  by  using  a  different  Chris- 
tian name  from  that  by  which  he  had,  as  the  jury  had 
found,  been  baptized,  the  administrator  was  perfectly  jus- 
tified in  the  course  which  he  had  taken,  and,  as  he  had 
made  no  interest  by  the  fund,  ought  not  to  pay  any.  The 
case  was  like  that  of  unclaimed  dividends  which  were 


(a)  See  Ante,  Vol.  2,  p.  209. 
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taken  br  the  down,  mnd  upon  which  no  interest  was  paid, 
the  Crown  retaining  the  interest,  or  using  the  money  as 
compensation  for  taking  care  of  it,  as  was  done,  in  fact,  by 
bankers  The  plaintifis  were  not  entitled,  either  in  respect 
of  contract  aft  otherwise,  to  interest 

The  Yics-Chasczllob: 

I  understand  the  (acts  to  be  these:  An  intestate  hi 
stock  in  the  Fonds.  His  administrator,  without  any  oe- 
cessitT  arising  in  the  course  of  the  administraticm  of  the 
estate,  sold  the  stock ;  and  then,  without  any  judicial  de 
cision,  authority,  or  investigation,  paid  it  over  to  those 
whom  the  administrator  considered  entitled.  However 
correct  the  riews  <^  the  administrator  were  in  thus  actiogi 
the  persons  entitled  to  the  fund  ought  not  to  suffer  by  ih 
proceeding.  I  think  that  he  must  replace  the  sum  pro- 
duced by  the  sale>  with  interest  at  U,  per  cent 


AVlMfvade- 
frndant  mom 
to  waffttm  an  J 


Jnl^lM9t  BaBKARD  9.   PaPINSAF. 

18<A.  mr 

Mr  SCHOMBERO,  for  a  defendant  named  PapiBem, 
moved  to  suppress  the  depositions  of  a  witness  named  ^ 
2^Jj|^     lumbine,  who  had  been  examined  on  behalf  of  the  plain- 
behalf  of  the      tiff.     Mr.  Columbine,  on  his  cross-examination,  said,  the 

piaiiiti£!^  the  eo-  .  . 

defendants  need  scTeial  matters  to  which  hc  had  deposed  in  his  ezamu^' 
^th  n^  of  ^^^^  i^  c'^^f  ^^  com^  to  his  knowledge  by  reason  of  to 
the  motion.        having  been  professionally  concerned  for  Mr.  Papineafl' 

On  this  ground  it  was  sought  to  suppress  his  examinatioi^ 

in  chief. 

Mr.  Russell  and  Mr.  J,  Parker,  for  the  plaintife,  ob- 
jected, that  the  other  defendants  ought  to  be  served 

The  Vice-Chancellob  said,  he  doubted   whether  the 
other  defendants  ought  not  to  be  served,  as  they  might  de 
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Sire  to  read  the  depositions  taken  on  the  part  of  the  plain-         1849. 
tiffs,  although  the  plaintiffs  themselves  might  not  Barnard 

V. 

The  case  stood  over  for  the  practice  to  be  inquired  into.      Papinbau. 


The  Vice-Chancellor,  on  this  day,  said,  that  he  had     Juisf  isth. 
consulted  the  Master  of  the  Rolls  and  Sir  James  Wigram, 
who  were  of  opinion  that  the  codefendants  need  not  be 
served. 


Robinson  v.  Geldard.  j^^y  24^ 

X  HIS  was  an  administration  suit.     The  testator  Thomas  A  testator  gave 

Clapham  by  his  will  bequeathed  to  the  treasurer  of  the  S^s^todbm^ 

General  Infirmary  at  Leeds  10,0001,  to  be  raised  and  paid  th^nf  JJ^^  ^ 

out  of  such  of  his  ready  monies,  goods,  and  personal  effects,  ©"t  of  such  of 

as  he  might  or  could  by  law  charge  with  the  payment  of  the  ney,  goods,  and 

same.     He  also  gave  10,000Z.  to  the  Yorkshire  School  for  ^^"l^iJJ^ 

the  Blind,  50001  to  the  Bath  Hospital  at  Harrogate,  and  law,  charge  with 

.  ,  °  the  payment  of 

50001  to  the  Society  for  the  Relief  of  Widows  and  Orphans  the  same:— 

and  Distressed  Families  of  Clergymen  in  the  several  Deane-  dent'to  throw" 

ries  of  York  and  Craven ;  all  these  legacies  were  directed  *^®  **®}*^  ^^ 

^  rai  and  testa- 

to  "  be  raised  and  paid  in  manner  aforesaid."     There  were  m«ntary  ««- 

.  I'll  1  /»  «  penses,  and 

other  legacies  not  charitable,  to  the  amount  of  36,000t  debts  and  lega- 

The  whole  personalty  was  more  than  sufficient  for  the  tobie°on\he 

payment  of  the  debts,  funeral  and  testamentary  expenses,  ™**®^  person- 

and  legacies ;  but,  if  the  debts,  funeral  and  testamentary  leave  the  pure 

expenses,  and  legacies,  not  charitable,  were  paid  rateably  the  charitable 

out  of  all  the  different  descriptions  of  personalty,  enough  ^^^awc*. 
pure  personalty  would  not  remain  to  pay  the  charitable 
bequests  in  full. 

The  question  was,  whether  the  debts,  and  funeral  and 
testamentary  expenses,  must  not  be  apportioned  and  paid 
out  of  the  pure  personalty  and  personalty  savouring  of  the 
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1849.        realty,  rateably,  and  the  charitable  legacies  abate  in  the 
B0BIN8ON      same  proportion;  or  whether,  under  the  above  bequests, 
Okldard.      *^®  P^^®  personalty  was  not  primarily  applicable  to  the 
payment  of  the  legacies  to  charities. 

Mr.  Wigram  and  Mr.  HeacUam  were  for  the  plaintiffs. 

Mr.  RusseU  and  Mr.  WiUcock  for  the  next  of  kin. — It  is 
not  enough  for  a  testator  to  direct  a  charitable  l^acy  to 
be  paid,  even  exclusively,  out  of  his  pure  personalty,  un- 
less he  also  directs  his  debts,  funeral  and  testamentary  ex- 
penses, and  general  legacies,  to  be  primarily  paid  out  of 
the  mixed  personalty.  But  here  the  legacies  are  not  even 
made  exclusively  payable  out  of  the  pure  personalty.  The 
general  rule  therefore  applies,  and  they  must  abate.  The 
other  payments  must  be  made  out  of  every  part  of  the  per- 
sonal estate  pro  rata.  To  throw  them  upon  any  part  of 
the  personalty  exclusively,  would  be,  in  effect,  marshalling 
in  favour  of  charity,  which  is  contrary  to  the  authorities : 
Philanthropic  Society  y.  Kemp  (a)  and  Sttirge  ▼.  Dimsdale  (b). 

Mr.  J.  Parker,  Mr.  McUins,  Mr.  Rounddl  Palnier,  Mr. 
Borton,  and  Mr.  Rasch  were  for  the  defendants  represent- 
ing the  charities. 

The  Vice  Chancellor: — 

Had  it  not  been  for  the  recent  decisions  at  the  Rolls, 
which  have  been  referred  to,  I  might,  possibly,  have 
thought  that,  consistently  with  all  the  modem  decisions, 
the  debts,  and  funeral  and  testamentary  expenses,  might 
be  borne  by  the  different  descriptions  of  personalty  pro 
rat& ;  and  that  then  the  mere  personalty  should  be  applied, 
in  the  first  instance,  under  the  directions  of  this  particu- 
lar will,  in  payment  of  the  charity  legacies.      But  I  should, 

(a)  4  Beav.  581.  (6)  6  Beav.  462. 
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by  acceding  to  the  argument  in  favour  of  the  charities,  be        1849. 

acting  against  the  opinion  which  is  the  foundation  of  the  R^^iJ'!^ 
judgment  in  Sturge  v.  Dimsdcde.  ^' 


The  following  were  the  terms  of  the  decree  as  regarded 
the  charities: — 

And  it  is  ordered,  that  the  said  Master  (having  regard 
to  the  previous  directions)  do  ascertain  the  respective 
amounts  of  the  pure  personal  estate,  and  of  the  personal 
estate  savouring  of  realty:  And  it  is  ordered,  that  the  said 
Master  do  apportion  the  costs  and  all  sums  paid  for  funeral 
and  testamentary  expenses  and  debts  between  the  pure 
personal  estate  and  the  personal  estate  savouring  of  realty, 
rateably:  And  this  Court  doth  declare,  that  the  charitable 
legacies  given  by  the  will  of  the  said  testator  ought  to  abate 
in  the  proportion  that  the  part  of  the  testator's  personal 
estate  savouring  of  realty  bears  to  the  whole  personal 
estate:  And  it  is  ordered,  that  the  said  Master  do  inquire 
and  state  to  the  Court  what  is  payable  for  principal  and 
interest  upon  the  several  charitable  legacies  (having  regard 
to  the  previous  declaration) ;  and  compute  interest  to  the 
date  of  his  report  upon  the  respective  amounts  of  such 
portions  of  such  legacies. 


VOL.  III.  L  L  D.  o.  s. 
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July  \2th,  JiLLARD  V.   EdOAB. 

14/A,  ^19M.    rp 

A  tcittntriz  de-  X  HIS  was  a  suit  instituted  bj  the  representatiyes  of  t 
to  A^Tu^^to  legatee,  under  the  will  of  Mrs.  Martha  Butt,  seeking  to  ca- 
40orto°7* **^    force  payment  of  the  legacy,  against  a  devisee  under  the 

tee.     The  leva-    Same  will. 

attefted  the  ex-  By  the  will,  dated  the  6th  of  July,  1821,  the  testatrix 
^L**°TTbe*dV  ^^^'^^^  «iito  Edward  Hawkins  copyhold  hereditaments, 
Tisee  Mid  to  a  lield  of  the  manor  of  Gillingham  in  Dorsetshire,  to  hol<3 
the  full  Taiae  the  samc  uuto  the  said  Edward  Hawkins  and  his  assigo^ 
both^lti^  for  his  life;  and  firom  and  immediately  after  his  decea»09 
treating  the  lo-    g^^  dcviscd  and  bequeathed  the  same  hereditaments  unW 

gacy  aa  Toid,  ^ 

and  not  notio-  her  nephew,  the  defendant  Joseph  Edgar,  to  hold  the  saim^ 

conveyance.  to  him,  his  hcirs,  and  assigns,  forever,  "but  subject  to  tk^ 

f^^!^^^  payment  of  the  sum  of  4001,'*  within  three  years  from  tbe 

■old  :--i%«,  time  of  the  decease  of  the  said  Edward  Hawkins,  unto 

that  the  legatee  ,  .  .  - 

had  no  reme-  the  testatrix's  niccc  Elizabeth  Dowding,  her  executors,  aa- 
a^sHhe^  ministrators,  or  assigns ;  and  she  appointed  Elizabeth  Doir- 
▼wee,  to  recoYer  ^ng  and  Joscph  Edgar  her  executrix  and  executor. 

from  bun,  per-  «=»  x  o 

•onaiiy,  the  The  will  was  attested  by  three  witnesses,  one  of  tneai 

legacy.  being  the  husband  of  the  legatee  Elizabeth  Dowding;  U 

was  admitted  that  he  had  attested  the  will  at  the  request 
of  the  devisee  Joseph  Edgar.  Joseph  Edgar  alone  proved 
the  will. 

Joseph  Edgar  purchased  the  estate  of  Edward  Hawkio^ 
the  tenant  for  life,  for  1602.;  and  he  paid  115/.  to  the  tes- 
tatrix's customary  heir,  John  Ryall,  in  respect  of  sof 
estate  which  the  latter  might  have  by  reason  of  the  attes- 
tation of  the  will  by  Mrs.  Dowding's  husband,  which  wtf 
supposed  to  affect  its  validity.  These  purchases  were  coin- 
pleted  by  John  Ryall  and  Edward  Hawkins  (the  former  of 
whom  was  described  in  the  surrender  as  claiming  some  in- 
terest as  heir,)  surrendering  the  copyhold  hereditaments  to 
Joseph  Edgar  and  his  heirs. 
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ph  Edgar  was  thereupon  admitted  tenant  in  fee.  1849. 

anuary,  1829,  Joseph  Edgar  sold  the  copyhold  here- 
tnts  to  Louis  George  Saint  Lo  for  600L,  no  deduction 
tement  being  made  of  or  from  the  purchase-money 
Dunt  of  the  copyhold  hereditaments  being  charged 
be  legacy  of  400/.  It  was  no  part  of  the  agreement 
le  purchaser  should  take  upon  himself  the  payment 
4002.,  or  that  the  copyhold  hereditaments  should  re- 
harged  with  the  legacy,  the  solicitors  for  the  vendor 
irchaser  concurring,  at  the  time  of  the  sale,  in  the 
Q,  that  the  copyholds  were  not  well  charged  with 
01  It  was  stated,  by  the  answer  of  the  devisee, 
le  6001  purchase-money  had  been  applied  in  pay- 
>f  the  testatrix's  debta 

purchaser,  Mr.  Saint  Lo,  afterwards  sold  the  pro- 
to  Mr.  Edward  Burridge  and  Mr.  Richard  Downs, 
bter  of  whom  subsequently  purchased  the  share  of 
mer. 

the  26th  of  April,  1844,  Edward  Hawkins  died, 
irwards,  the  legatee  Elizabeth  Dowding  died,  having 
ted  the  plaintiff  her  executor, 
bill  prayed,  that  Joseph  Edgar  and  Richard  Downs 
be  declared  liable  to  pay  what  should  be  found  due 
>ect  of  the  legacy  of  400/.,  and  interest  from  the 
F  April,  1847,  and  might  be  ordered  to  pay  the  same; 
at  the  amount  might  be  declared  to  be  a  charge  on 
3yholds;  and  that  the  copyholds  might  be  sold, 
defendant  Joseph  Edgar,  by  his  answer,  submitted 
e  was  not  liable  to  pay  the  400/.,  inasmuch  as  he 
)t,  on  the  26th  of  April,  1847,  and  had  never  since 
ind  was  not  then  seised  or  possessed  of  the  estate; 
I  further  alleged,  that  the  plaintiff  had  received  the 
from  the  defendant  Downs,  the  purchaser  of  the 

defendant  Downs's  answer  (which  was  not  replied 

L  L  2 
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2^*^^      to)  denied  notice  of  the  charge,  and  admitted  that  he  had 
refused  to  pay,  and  had  not  paid,  the  legacy. 

In  support  of  the  allegation  in  the  answer  of  the  de- 
fendant Edgar,  a  witness  named  Thomas  Dowding  deposed 
that  Downs  had,  through  his  solicitors,  paid  the  400/.  to 
the  plaintiff;  and  that  a  deed  was  executed  on  the  occa- 
sion releasing  the  charge,  as  the  deponent  (who  was  the 
attesting  witness  to  it)  understood. 

Mr.  Wigram  and  Mr.  Shupter  opened  the  cause  on  be- 
half of  the  plaintiff;  and,  among  the  evidence,  they  ten- 
dered the  deed  of  release  mentioned  in  Thomas  Dowding's 
deposition,  with  his  affidavit  as  the  attesting  witnesa  The 
plaintiff's  object  in  producing  this  deed,  which  was  dated 
4th  of  January,  1848,  was  to  shew,  by  its  recitals,  that  the 
solicitors  of  Downs  had  paid  the  money  to  the  plaintiff 
on  their  own  account,  and  not  in  satisfaction  of  or  so  as 
to  extinguish  the  charge,  but  upon  the  terms  that  they, 
the  solicitors,  might  proceed  against  Edgar  in  the  name 
of  the  plaintiff,  in  order  that  what  should  be  recovered 
should  be  applied  to  repay  them  what  they  had  paid  to  the 
plaintiff,  and  that  any  surplus  should  be  applied  to  the 
plaintiffs  own  use. 

Mr.  Ru88ell  and  Mr.  Berrey  objected  to  the  reception  of 
this  evidence,  as  not  bearing  upon  any  question  put  in 
issue  by  the  bilL 

The  Vice-Chancellor  reserved  the  point 

Mr.  Wigram  and  Mr.  Shapter, — In  the  first  place,  it 
was  a  mistake  to  suppose  that  the  will  or  the  l^acy 
was  invalid:   Emanuel  v.  Constable  (a),  Foster  v.  Ban- 

(a)  3  Addams,  210;  3  Buss.  436. 
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bury  (a),  Doe  v.  ifills  (6),  Doe  v.  Danvers  (c),  Hatfield  v.        I84a 

The  words  of  the  will  rendered  the  defendant  Edgar 
personally  liable:  Doe  v.  8neUing{e),  And  this  personal 
remedy  is  consistent  with  the  remedy  against  the  land: 
Messenger  v.  Andrews{f)y  Aynsley  v.  WordswoHh  (g). 

But  the  case  falls  completely  within  the  authority  of 
Nemman  v.  Kent  (A),  where  a  testator  devised  copyholds  to 
one  brother  for  life,  with  remainder  to  another  brother  in 
fee,  subject  to  and  charged  with  the  payment  of  legacies 
within  six  months  after  the  remainder-man  came  into  pos- 
session. After  the  remainder-man  came  into  possession, 
he  sold,  and  one  of  the  unpaid  legatees  instituted  a  suit 
against  him,  the  purchaser,  and  a  mortgagee  from  the  pur- 
chaser. Sir  TT.  Orant  there  said,  that  if  the  remainder- 
man had  sold,  and  obtained  the  money  as  if  no  legacy  had 
been  charged,  and  put  the  money  raised  into  his  pocket, 
he  ought  ultimately  to  pay.  Sir  W.  Orant  added,  that  if 
there  was  any  doubt  whether  or  not  the  remainder-man 
had  received  the  money,  there  might  be  an  inquiry  as  to 
that  fact;  but  that  it  would  be  the  grossest  injustice  to  let 
him  go  away  with  the  whole :  and  the  decree  was  for  pay- 
ment of  the  legacy,  interest,  and  costs  against  the  pur- 
chaser, and  a  decree  over  for  them  against  the  remainder- 
man. It  is  true,  that  the  bill  was  on  appeal  dismissed  as 
against  the  remainder- man ;  but  this  must  have  been  owing 
to  a  circumstance  not  appearing  upon  the  report  in  Meri- 
vale,  viz.,  that  the  remainder-man,  by  his  answer,  to  which 
no  replication  was  filed,  stated,  that  he  had  sold  subject 
to  the  legacy.  Therefore,  the  result  of  the  appeal  does  not 
affect  the  authority  of  the  propositions  laid  doAvn  by  Sir 
W.  Orant 

(a)  3  Sim.  40.  (J)  4  Ruse.  478. 

(6)  1  Moo.  &  M.  288.  (J)  2  V.  &  B.  331. 

(c)  7  East,  299.  {h)  1  Mer.  240.  See  the  decree, 

{d)  5  B.  &  Aid.  569.  post,  p.  510. 

( e)  6  East,  87. 
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1849.  They  also  cited  Attomey-Oeneral  v.  Christ's  HospUalia), 

Edwards  v.  Freeman  (6),  Evdyn  v.  Evdyn  (c),  Attomey-Gt- 
iieral  v.  Andrew  (d),  Lechmere  v.  CharUon  (e), 

Mr.  Rogers  appeared  for  the  purchaser. 

Mr.  RussM  and  Mr  Berrey,  for  the  defendant  Edgar, 
among  other  evidence,  read  the  deposition  as  to  the  400^ 
having  been  paid  to  the  plaintiff. 

Mr.  Wigram  then  insisted  on  the  deed  being  admitted 
in  evidence. 

Mr.  Russell  objected,  that  the  terms  of  the  deed  were  not 
in  issue. 

The  Vice-chancellor  held,  that  the  deed  was  admis- 
sible as  part  of,  and  for  the  purpose  of  explaining,  the 
transaction. 

Mr.  Russell  proceeded  to  argue  the  general  question, 
and  contended,  that  in  Newman  v.  Kent  the  reversal  of 
Sir  W,  Grant's  decision  as  to  the  remainder-man  had  not 
been  shewn  to  have  proceeded  on  the  ground  suggested. 

The  Vice-Chancellor.— Sir  W.  Grant,  if  we  are  to  trust 
the  report,  must  have  thought,  that  if  the  devisee  ^^ 
fraudulently  concealed  the  existence  of  the  charge,  u^ 
would  have  been  liable.  I  am  not  satisfied  that  Lord 
Eldon  dissented  from  that  proposition. 

Mr.  Russell  and  Mr.  Berrey.—Th^  fact  of  there  having 
been  no  concealment  here  prevents  the  authority  fro^ 
having  any  application  to  the  present  case.     Moreover? 


(a)  3  Bro.  C.  C.  165.  (d)  Z  Ves.  63a 

{h)  2  P.  Wms.  435.  (e)  15  Ves.  193. 

(c)  2  P.  WiiLs.  659. 
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the  evidence  shews,  that  the  legacy  has  been  paid,  and         1849. 
therefore  the  plaintiff  has  no  claim. 

Mr.  Wigram^  in  reply. — If  by  the  misconduct  of  the  de- 
fendant Edgar  the  legatee  has  been  deprived  of  her  charge 
upon  the  estate,  he  must  be  personally  liable  to  her  for  the 
amount 

The  Vicb-Chancellob. — If  he  fraudulently  concealed  the 
charge,  he  may  perhaps  be  liable;  but  is  it  the  same  thing, 
where  all  parties  were  aware  of  the  charge,  but  supposed 
it  to  be  a  nullity?  In  such  circumstances,  is  not  your  case 
merely  that  Mr.  Edgar  received  money  to  the  use  of  the 
legatee? 

Mr.  Wigranu — It  amounts  to  concealment,  if  the  charge 
is  not  noticed  in  the  conveyance.  It  is  very  possible,  that 
the  last  purchaser  may  have  relied  on  the  previous  inves- 
tigation of  the  title  and  made  no  inquiry,  and  had,  there- 
fore, no  notice  of  the  will;  and  if  Mr.  Edgar  conveyed  so  as 
to  enable  a  future  purchaser  to  avoid  notice  of  the  charge, 
he  must  be  liable.  Moreover,  the  will  makes  him  liable 
personally  by  its  very  terms.  As  to  the  alleged  payment, 
the  whole  of  the  evidence,  including  the  deed,  shews,  that, 
if  there  has  been  any,  it  has  been  by  way  merely  of  a  pur- 
chase of  a  part  of  the  charge,  with  liberty  to  use  the  ven- 
dor's name  in  enforcing  it. — Wigg  v.  Wigg  (a),  Ooodtitle 
v.  Maddern  (6),  and  Chitty  on  Contracts,  p.  447,  were  also 
referred  to. 

The  Vice-Chancelloe; — 

I  have  considered,  as  I  wished  to  have  an  opportunity     Jult/  I9M. 
of  doing,  the  will  of  the  original  testatrix  in  this  cause,  the 
pleadings,  and  the  evidence,  including  the  deed  of  Janu- 

(«)  1  Atk.  382.  (6)  4  East,  496. 
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1S49.        aiT,  18-I8;  and  Mr.  Swansion  having  favoured  me  with  his 
note  of  Lord  EUUm's  obeervations  and  judgment  on  the 
appeal  in  Xewman  v.  Kent,  I  have  read  that  also  atten- 
tivelv,  as  well  as  his  order,  and  the  previous  decree  in  the 
Registrar's  Book 

With  regard  to  the  construction  of  Mrs.  Butt's  will, 
worded  as  it  is»  I  am  not  aware  of  any  authority  of  which. 
it  can  be  in  contravention  to  decide  as  I  do  decide,  that, 
though  it  charged  the  copyhold  estate  devised  to  the  de- 
fendant Mr.  Edgar  inth  the  4002.  in  question,  it  did  not 
charge  him  personally  with  that  sum ;  and  that  his  aocqtt- 
ance  of  the  devise  did  not  render  him  personally  liable  to 
pay  it  to  Mrs.  Dowding  or  her  executor  when  the  appointed 
time  of  payment  arrived. 

I  may,  as  to  thb  point,  refer  to  Dennd.  MMor  v.  Moor{a), 
Doe  d.  Briscoe  v.  ClarkeQ>\  and  Roe  v.  Daw  (c),  adding; 
that  I  read  the  word  "  subject "  in  the  p!t  in  question,  as 
connected  and  agreeing  with  the  word  '*  hereditaments.'' 
Whether,  if  "  subject "  were  read  as  connected  and  agree- 
ing with  '*  my  said  nephew,  his  heirs  and  assigns,"  it  would 
make  any  difference,  I  give  no  opinion. 

I  have  next  thought  it  right  to  form  a  judgment  on  tb^ 
question,  whether,  from  the  materials  before  me,  it  is,  <^ 
between  the  plaintiff  and  Mr.  £dgar,  to  be  collected  or  in' 
ferred,  that,  assuming  the  400i  never  to  have  been  wholly 
or  in  part  satisfied  to  Mrs.  Dowding  or  her  executor,  tbe 
devised  copyhold  estate  has  continued  and  remains,  or,  if 
not  discharged  by  Mrs.  Dowding  or  her  executor,  wouM 
have  continued  and  yet  remains  liable,  in  her  or  hisfaroar, 
to  that  sum.     And  I  have  come  to  the  conclusion  that  it 
is  to  be  so  collected  or  inferred;  for  whatever  may  be  the 
effect  of  the  pleadings  between  the  plaintiff  and  the  de 
fendant  Mr.  Downs, — whatever  may  have  taken  place  b^ 

(a)  5  T.  R558;  1  B.&  P.558;  (c)  3  M.&Selw.  526.  Andaee 

2  R  &  P.  247 ;  7  Bro.  P.  C.  G07.       Andrew  v.   Southoim,  5  T.  B. 
(6)  2  B.  &  P.  N.  R.  343.  292. 
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tween  them^  I  have  found  it  impossible  to  believe,  and  1849. 
impossible,  as  between  the  plaintiff  and  Mr.  Edgar,  to 
say,  that  Mr.  Saint  Lo  or  Mr.  Edward  Burridge  was,  or  that 
Mr.  Downs  is,  a  purchaser  without  notice  of  Mrs.  Butt's 
will  I  have  then  had  to  ask  mysielf,  whether  (subject 
or  not  subject  to  the  postponement  prescribed  hy  her  of 
the  payment  of  the  400t)  it  is  proved,  or  probable,  or 
ought  to  be  taken,  that  the  purchase-money  paid  by  Mr. 
Saint  Lo  was  wholly  or  to  any  extent  received  by  the 
defendant  Mr.  Edgar  for  the  use  of  Mrs.  Dowding,  or  as  a 
trustee  for  her;  and  I  have  been  unable  to  answer  that 
question  in  the  affirmative.  I  believe  the  whole  trans- 
action between  Mr.  Edgar  and  Mr.  Saint  Lo  to  have  been 
conducted  and  completed,  though  with  notice  of  the  exist- 
ence and  contents  of  the  will  on  both  sides,  yet  without 
any  intention  upon  the  part  of  the  former  to  recognise  the 
400/.  as  a  charge  on  the  estate  or  purchase-money,  or  to 
apply  or  hold  any  part  of  the  purchase-money  to  her  use; 
and  without  any  idea  on  the  part  of  Mr.  Saint  Lo,  either 
that  he  or  Mr.  Edgar  held  or  would  hold  the  estate  incum- 
bered with  the  charge,  or  that  Mrs.  Dowding  had  any  en- 
forceable claim  in  respect  of  it 

Did  Mr.  Edgar,  in  selling  the  estate  to  Mr.  Saint  Lo, 
commit  any  fraud  on  Mrs.  Dowding,  or  any  wrong  towards 
her?  I  cannot  say  that  he  did;  nor  is  it  clear  to  me,  that, 
upon  the  footing  of  having  to  account  to  her  at  some  time 
for  two-thirds  of  the  purchase-money,  he  would  have  sold 
or  been  willing  to  sell  at  all. 

Whether,  assuming  or  not  assuming  the  correctness  of 
the  report  of  Newman  v.  Kent,  contained  ex  relatione  in 
one  of  Mr.  Merivale's  volumes,  I  am  not  satisfied  that  I 
am  differing  from  the  great  authority  of  Sir  W,  Grant, 
when  I  say,  that  under  a  Avill,  and  in  circumstances  such 
as  those  before  me,  Mrs.  Dowding,  in  my  opinion,  had  not 
a  right  of  election  betAvccn  the  estate  and  Mr.  Edgar  after 
the  sale,  or  to  hold  both  simultaneously  liable  to  her. 
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1849.  Certainly,  moreover,  I  am  not  coavinced,  that,  suppoeing 
Mr.  Downs  or  the  estate  not  discharged  hy  Mr&  Dowding 
or  hj  the  plaintiff's  act,  Mr.  Downs  could  call  on  Mr.  Ed- 
gar in  this  or  any  other  suit  to  pay  the  4002.  as  between 
them,  or  to  indemnify  Mr.  Downs  against  the  chaige, 
there  having  been,  so  far  as  I  am  aware,  no  finud  com- 
mitted upon  Mr.  Saint  Lo  by  Mr.  Edgar. 

To  these  considerations  being  added  the  abandonment^ 
I  suppose  the  unavoidable  abandonment^  of  the  case  as 
against  Mr.  Downs  by  the  plaintiff's  counsel  at  the  bar 
(though  the  bill  expressly  seeks  to  charge  both  defen- 
dants), and  the  transaction  of  January,  1848^  (I  mean,  of 
course,  the  deed  proved  on  the  plaintiff's  behalf,  and  the 
payment  made  in  that  month),  a  transaction  as  to  which 
the  bill  is,  I  believe,  wholly  silent,  but  which  shews  that 
persons  who  are  truly  and  substantially  plaintiffs,  that 
those  who  are  truly  and  substantially  the  only  plaintiffs 
in  this  singularly  circumstanced  cause,  are  not  parties  to 
it,  I  do  not  think  that  I  can  with  propriety  take  any 
other  course  than  to  dismiss  the  bill, -without  prejudice  to 
another  suit.  The  dismissal  to  be,  as  against  the  defend- 
ant Edgar,  with  costs  not  exceeding  51,  which  I  give,  be- 
cause of  the  difference  between  the  bill  originally  and  the 
bill  in  its  present  state;  and  to  be,  as  against  the  other 
defendant,  with  costs  generally,  because  of  there  being,  as 
I  understand,  no  replication  to  his  answer,  and  because 
of  the  abandonment  of  the  case  against  him  at  the  bar  (a). 


(a)  The  following  are  the  extracts  from  the  Kegistrar'sBook  of  the 
case  of  Newrruin  v.  Kent : — 

Ma"sSr  of  tlSila.}  "  ^^y'  *^«  ^"^  T>^^^.  181^ 

"  Between  William  Newman,  &c.  Plaintiffk, 

Thomas  Kent,  &c.    .     .     .     DefendanU. 

"  ITiS  Honor  doth  Order  and  Decree,  that  it  be  referred  to  Mr.  Je- 
kyll,  one  of  the  Masters  of  this  Court,  to  compute  interest  on  the 
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legacy  of  150^.,  at  the  rate  of  41.  per  cent,  per  annum,  from  the  end  of 
six  months  after  the  death  of  Richard  Kent,  and  to  tax  the  plaintiff* 
costs  of  this  suit:  And  the  defendants, Benjamin  Tilstone,  John  Field, 
James  Vallance,  Bobert  Ackerson,  the  purchasers,  and  Susannah 
Wood,  the  mortgagee,  by  their  counsel  undertaking  to  pay  to  the 
plaintiff  such  legacy,  interest,  and  cash,  It  is  ordered,  that  they  do 
pay  the  same  accordingly:  And  it  is  ordered,  that  the  said  Master  do 
inquire  whether  the  prices  fixed  on  the  sale  of  the  estate  of  the  defend- 
ant Thomas  Kent,  were  paid  on  the  principle  that  the  estate  was  sub- 
ject to  the  mortgage  of  150^.  in  favour  of  the  plaintiff  Elizabeth,  to 
be  paid  by  the  purchasers  over  and  above  the  prices  so  fixed;  And  for 
the  better  discovery  thereof^  the  parties  are  to  produce  before  the 
said  Master,  upon  oath,  all  books,  papers,  and  writings  in  their  cus- 
tody or  power  relating  thereto,  and  are  to  be  examined  upon  interro- 
gatories, as  the  said  Master  shall  direct:  And  his  Honor  doth  reserve 
the  consideration  of  the  costs  of  the  said  inquiry,  and  of  all  further 
directions,  until  after  the  said  Master  shall  have  made  his  report: 
And  any  of  the  parties  are  to  be  at  liberty  to  apply  to  this  Court,  as 
there  shall  be  occasion." — B.  1816,  fol.  325. 


1849. 


"  Lord  Chancellor.  "  Friday,  the  10th  July,  1818. 

"  Between  William  Newman,  &c    .    .    Plaintiffs. 
Thomas  Kent,  &c.      ...    Defendants. 

rllS  Lordship  doth  Order,  that  the  decree  made  on  the  hearing  of 
this  cause,  on  the  Ist  day  of  December,  1815,  be  varied;  And  it  is  or- 
dered, that  the  plaintiffs'  bill  do  stand  dismissed  out  of  this  Court 
against  the  defendant  Thomas  Kent,  with  costs,  to  be  taxed  by  Mr. 
JekjU,  one  of  the  Masters  of  this  Court:  And  it  is  ordered,  that  such 
costs,  up  to  the  hearing,  be  paid  by  the  plaintiffs;  but  this  is  to  be  with- 
out prejudice  to  any  suit  the  other  defendants,  Benjamin  Tilston, 
John  Field,  James  Vallance,  Robert  Acherson,  and  Susannah  Wood, 
may  think  fit  to  institute  against  the  said  defendant  Thomas  Kent : 
And  it  is  ordered,  that  the  defendants  Benjamin  Tilston,  John  Field, 
James  Vallance,  Robert  Acherson,  and  Susannah  Wood,  the  pur- 
chasers, do  pay  unto  the  defendant  Thomas  Kent  his  costs  of  thb 
suit  subsequent  to  the  said  decree :  And  it  is  ordered,  that  the  sum  of 
U)l.,  deposited  with  the  Registrar  on  setting  down  this  cause  to  bo 
heard  on  the  said  petition  of  appeal,  be  paid  to  the  defendant  Thomas 
Kent."--B.  1817,  fol.  868. 
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Jvly  %\8t  & 
23r(f. 

Where  a  suit 
was  iiutitated 
for  the  deliTery 
up  of  a  cheque 
given  aa  part 
of  the  conaider- 
ation  for  a  pur- 
chaie,  whicn 
waa  alleged  to 
have  been  re- 
icinded,  and  it 
appeared  that 
the  cheque  waa 
pott-dated  and 
not  stamped, 
the  Court,  on 
that  ground,  re« 
fused  to  inter- 
fere. 

Under  the 
law  of  evidence 
before  14  k  15 
Vict  c.  99,  a 
defendant  could 
not  have  been 
examined  as  a 
witness  for  a 
codefendant  in 
precisely  the 
same  interest 


Carrington  V.  Pell. 

XhIS  was  a  suit  for  the  delivery  up  of  a  cheque  for 
702.,  under  the  following  circumstances,  as  allied  by  the 
bill 

In  1846,  Mr.  Pell,  one  of  the  defendants,  an  attorney 
at  Welfordf  in  Northamptonshire,  had  a  black  horse,  which 
he  agreed  to  exchange  with  the  plaintiff,  a  London  horse 
dealer,  for  a  chestnut  horse  and  702.  At  the  time  of  the 
bargain,  the  plaintiff  had  not  sufficient  funds  at  his  bank- 
ers to  meet  the  payment,  but  expected,  as  he  allied,  to 
have  sufficient  in  a  few  days.  He,  however,  delivered  the 
chestnut  horse  to  Mr.  Pell,  together  with  a  cheque  for  the 
702.,  dated  some  days  subsequently  The  cheque  on  being 
presented  was  dishonoured.  The  defendant  Pell  retained 
his  black  horse,  and  in  effect,  as  was  alleged  by  the  bill,  re- 
scinded the  contract,  using  the  black  horse  for  hunting  and 
otherwise  in  all  respects  as  his  own,  but  kept  nevertheless 
the  cheque  and  the  chestnut  horse.  More  than  two  yean 
afterwards,  Mr.  Pell  sold  the  black  horse.  He  also  sold 
the  chestnut  horse  for  402.,  and  parted  with  the  cheque  to 
a  Mr.  Jackson,  the  other  defendant. 

In  February,  1848^  Mr.  Jackson  brought  an  action  upon 
the  cheque  against  the  plaintiff  in  equity,  the  defendant 
Pell  acting  as  the  attorney  for  Jackson  in  the  action. 

The  present  suit  was  then  instituted  to  have  the  cheque 
delivered  up. 


Mr.  Wigram  and  Mr.  Bagshawe  were  for  the  plaintiff. 

The  ViCE-CiiANCKLLOR  asked  if  it  appeared   upon  the 
pleadings  that  the  cheque  was  post  dated. 


Mr.  Wigram  and  Mr.   Bagshaice. — It    appears    on    the 
})leadings;  but  no  defence  is  made  on  the  ground  of  there 
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having  been  any  fraud  on  the  revenue  laws.  The  only  1849. 
issue  raised  upon  the  pleadings  is,  whether  the  contract  carrinotok 
was  rescinded  or  not.  The  defence  is,  that  it  was  not ;  and  „''• 
that  the  defendant  Pell  had  a  lien  upon  the  black  horse 
for  the  purchase  money,  which  was  agreed  to  be  paid  in 
addition  to  the  chestnut  horse,  and  had  a  right  to  avail 
himself  also  of  the  cheque,  so  far  as  it  would  extend.  It 
is  nowhere  alleged,  that  the  cheque  was  not  stamped. 
Where  a  document  is  valid  upon  the  face  of  it,  the  Court 
may  order  it  to  be  delivered  up,  although  it  may  be  legally 
invalid.  It  does  not  even  now  appear,  that  the  cheque 
is  not  properly  stamped.  And  the  question  of  its  being 
stamped  or  not,  is  immaterial  upon  the  present  issue.  An 
omission  to  comply  with  the  stamp  laws  is  not  malum  in 
se.  It  prevents  a  document  from  being  put  in  evidence, 
and,  in  some  instances,  subjects  the  person  omitting  to 
stamp  a  particular  instrument  to  a  pecuniary  penalty.  But 
that  it  is  not  considered  an  offence,  is  clear  from  the  prac- 
tice of  allowing  documents  to  be  stamped  and  the  penalty 
paid. — They  cited  Brown  v.  Duncan  (a). 

Mr.  Molina  and  Mr.  Roaimrghy  for  the  defendant  Jack- 
son, tendered  in  evidence  the  deposition  of  the  defendant 
Pell. 

Mr.  Wigrwia  and  Mr.  Bagahawe  objected,  on  the  ground 
of  interest,  and  cited  Monday  v.  Ouyer  (6). 

Mr.  Molina  contended,  that  nothing  had  been  decided  in 
Monday  v.  Ouyer,  except  that  the  Vice-Chancellor  would 
not  be  the  first  to  admit  the  evidence  of  a  defendant  in 
favour  of  a  codefendant  having  exactly  the  same  interest. 
Wood  V.  Rowdiffe  (c),  was  a  decision  in  favour  of  the  ad- 
missibility of  the  evidence  in  the  present  case. 

(a)  10  B.  &  C.  93.  {b)  1  De  G.  &  S.  182. 

(c)  6  Hare,  183;  see  ante,  p.  340. 


?!ii*  ^us^I'SjkSizwLLtm,  mmL  ikai  tke  defendant  Jackson 
rmid  mlj  ytt  inamits^i  atf  tke  meent  of  the  defendant 
?»iL  mil  nmii  nic  lac  ite  ^rieBdant  PcD's  eridence.  His 
BiTimr  m  ^oc  ^aink  Wmm  ▼.  R&mdiM  at  Tariance  with 


[::  Jf  itfn#  mi  Mr  AuMryi  contended,  that  as  the 
ziahsaA  riAT»  3»k  anrmpted  to  pnt  the  cheque  in  eii- 
iimce.  ineir  «;ade  wa«  vnsvpfortcd.  The  defendant  Jack- 
«Qa  wofi  T^adj  30  iiauJnLe  the  cheifne,  and  now  offeied  to 

Me.  tri;^r!iat  •>bfKfied  to  its  being  put  in  eTid^oe,  for 
the  porptMe  'jf  shewing  that  it  waa  nnatamped;  he  con- 
iexL*ied  that  it  either  most  be  rejected,  m*,  if  admitted, 
most  be  coaadeied  aa  properiT  stamped. 

The  Vicb-Cha5ciua}A  said,  that  as  it  was  tendered  in 
evideace.  and  objected  to^  the  Coori  must  look  at  it;  and 
afler  some  diiscassion  it  was  handed  up  to  his  Honor,  who 
said,  that  he  could  take  notice  of  the  examiner's  signature, 
and  of  the  £urt  of  its  hawing  been  tendered  in  evidencer 
and  that  it  was  unstamped. 

Mr.  Russett  and  Mr.  T.  H  TerrtU,  for  the  defendant  PeUr 
contended^  that  there  was  no  equitj  in  the  case  made  by 
the  bilL  All  that  was  thereby  allied  would  afford  a  M 
defence  to  an  actioiL     They  cited  Pearce  v.  Gray  (a). 

Mr.  Wigramy  in  reply. — ^With  regard  to  the  question  re- 
specting the  stamp,  if  the  cheque  is  to  be  considered  ^ 
being  put  in  evidence  by  the  defendant,  and  not  objected 
to  by  the  plaintiff,  it  is  not  the  practice  of  the  Court  of 
itself  to  raise  any  objection  from  the  want  of  a  stamp.   K 

(a)  2  Y.  &  C.  C.  C.  322. 


V. 

Pell. 
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on  the  other  hand,  the  cheque  is  rejected,  then  there  is  no        1849. 
evidence  of  the  want  of  a  stamp.     With  regard  to  there    carrinoton 
being  a  defence  at  law,  it  is  the  constant  course  of  the 
Court  to  order  usurious  securities  to  be  delivered  up,  al- 
though usury  would  be  a  good  defence  at  law. 

The  Vice-Chancellor: — 

In  this  case,  before  deciding  on  the  admissibility  of  Mr. 
Pell's  evidence,  I  thought  it  right  to  hear  the  evidence 
read  provisionaUy. 

I  afterwards  held,  that  it  ought  to  be  rejected;  and  it 
may  not  be  useless  to  the  parties  for  me  to  say,  that  my 
conclusion  would  have  been  the  same  upon  all  points  if  I 
had  received  the  evidence  of  Mr.  Pell. 

What  I  might  have  thought  it  right  to  do,  if  the  cheque 
in  question  had  been  stamped,  it  is  not  necessary  for  me 
to  say,  for  it  is  not  stamped.  In  point  of  law  it  required 
a  stamp  to  render  it  valid;  and  I  consider  it  to  be  an  in- 
strument of  such  a  description  that  it  cannot  now  be 
stamped. 

On  this  ground,  and  without  entering  into  the  questions 
of  fact  in  dispute  between  the  parties,  I  dismiss  the  bill, 
without  prejudice  to  an  action  being  brought,  and  without 
costs  of  any  kind  on  either  side. 


CASES   IK  CHANCBRT. 


Jvly  5th  <t  WaTTEKU  V.  BiLLAM. 

A  plaintiff  reti-    -^  HIS  was  a  motioD  that  the  plaintiff  might  be  ordeT^ 

mbg'a bmu>     *^  give  security  for  costs. 

restrain ui ac-        In  the  bill,  the  plaintiff  was  described  as  "of  Brussels 

tion  brought         .     t»  i    .  .  .  .  

■gBintt  him  by  in  Belgium,  but  now  sojourning  at  No.  1 8,  Salisburj-sqiuir^ 

in  eqnity,  will  Flect-street,  Loudou,  Contractor  for  public  works." 
toV^^"^!^       The  bill  alleged,  that  the  plaintiff  had  accepted  three 

for  c<Mti.  bills  of  exchange  for  the  defendant's  accommodation;  and 

A  defendant*!     . 

right  to  call  for    that,  on  the  I4th  of  February,  1849,  the  defendant  c»xiaed 
ra^  where       ^^^  plaintiff  to  be  arrested  in  respect  of  these  bills  of  ex- 
MtdT^^,^  change.    That  the  plaintiff  continued  in  Whitecross-stree* 
diction,  ii  not     Prison  until  the  27th  of  February,  1849;  that,  under  do- 
by  hii  demur-     I'Gss,  he  gaYC  eleven  bills  of  exchange  for  suras  of  monej 
^hSi^i^^    amounting  together  to  187t  Ifo.  1  Od.;  and  that  he  also  ex- 
ecuted on  that  day  an  agreement,  which  was  set  oat  in 
the  bill;  and  that  he  paid  on  the  same  day  to  the  defend- 
ant two  sums  of  301.  and  lOZ.    The  bill  allied  thattbe 
plaintiff  was  not,  either  on  the  27th  of  February  or  then, 
indebted  to  the  defendant    The  bill  prayed  an  account  of 
the  transactions,  and  the  payment  of  the  balance;  that  the 
three  bills  of  exchange  might  be  cancelled,  that  the  sgree* 
ment  might  be  declared  void,  and  that  the  defendant  mi^ 
be  restrained  from  negotiating  the  eleven  bills  of  exdiangCi 
and  from  commencing  any  action  at  law  in  respect  of  these 
bills,  and  from  availing  himself  of  a  Judge's  order  men- 
tioned in  the  bill 

An  injunction  had  been  obtained  by  the  plaintiff,  ^ 
straining  the  negotiation  of  the  eleven  billa  The  defend- 
ant then  demurred,  and  the  plaintiff  amended.  The  d^ 
fendant  again  demurred,  and  the  demurrer  was  overruled, 
and  six  weeks  given  to  answer. 

The  present  motion  was  supported  by  affidavits,  from 
which  it  appeared,  that  the  plaintiff  had  left  England  on 
the  1 0th  of  March,  to  return  to  Brussels,  his  then  pbce 
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of  residence ;  but,  that  he  had  subsequently  removed  to         1849. 
Paris,  where  he  was  residing  with  his  family;  and  that  the      \vl^!^^ 
above  facts  were  not  known  to  the  defendant  until  the  29th  *' 

BlI.LAM. 

of  June. 

Mr.  Saunders  moved  that  the  plaintiff  in  equity  might 
be  ordered  to  give  security  for  costs. 

Mr.  Schomberg,  for  the  plaintiff  in  equity,  submitted, 
that  the  defendant  had  waived  all  right  to  security  for 
costs,  by  the  proceedings  taken  in  the  cause.  He  also  con- 
tended, that  the  suit  ought  to  be  treated  as  a  cross  suit,  in 
the  nature  of  a  defence  to  the  action  brought  against  the 
plaintiff  by  the  defendant 

The  following  cases  were  cited :  Sloggett  v.  Viant  (a), 
Vincent  v.  Hunter  (6),  and  Desprez  v.  MitcheU  (c). 

The  Vice-Chancbllor  thought  that  there  had  been  no 
waiver  of  the  right  to  require  security  for  costs ;  but  directed 
inquiry  to  be  made  by  the  Registrar  as  to  the  practice  in 
cases  where  a  defendant  at  law  files  a  bill  in  equity  to 
restrain  an  action. 

It  appeared  that  the  officers  of  the  Court  differed  on  the     JtiJy  18M. 
point:  one  of  the  Registrars  and  Mr.  Berrey  being  of  opin- 
ion, that,  in  this  case,  the  defendant  was  not  entitled  to 
security  for  costs;  but  that  all  the  other  Registrars  were 
of  a  different  opinion. 

The  Vice-Chancellor  said,  he  had  had  the  advantage 
of  obtaining  the  opinions  of  the  Master  of  the  Rolls  and 
of  Sir  James  Wigram  on  the  question,  and  they  took  the 
same  view  as  the  Registrar  with  vrhomMr,  Berrey  concurred; 
and  that,  his  own  view  being  the  same,  the  motion  must 
be  refused,  but  without  costs. 

(a)  13  Sim.  187.  (b)  5  Hare,  320.  (c)  6  Madd.  87. 

VOL.  III.  MM  D.  G.  S. 
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.^-V  ivi  i  ErroN  v,  Mosttn. 

A  I"  i«iiar  31 R  TERRELL,  for  the  plaintiff,  moved  that  the  com- 
mon in-unction,  which  had  l>een  obtained  for  want  of  an 
answer  to  an  amended  bill,  to  restrain  the  defendant  from 
piv^ceeding  at  law  against  the  plaintiff,  might  be  extended 

IT  nvcBt^ 

■▼inr        to  Stay  trial. 


m 

a«hr 


lai^  v^^en  ^^'  ^'V*'^  ^^^  ^^^  defendant,  objected,  that  the  com- 
TV**'^**^  inon  injunction  had  been  irr^ularly  obtained,  and  op- 
•errrd  vitk  posed  the  motion.  He  also  supported  a  cross  motion  on 
pew  and  Me  behalf  of  the  defendant,  that  the  common  injunction  ob- 
feObJ^J^^^  tained  by  the  plaintiff  might  be  dissolved  with  costs  for 

irr^ularity. 


4lT«l 

ofdwnbpc^  After  some  question  between  the  counsel  astoivhicb 
22^'^Li.  ^^^^^^  should  be  heard  first,  the  Court  determined  that 
cd,  at  of  coune^  both  motious  should  be  discussed  at  once  as  a  motion  and 

the  common  in> 

jnnctioii  for  Cn>SS  motion. 

want  of  appear- 

a^da^it^fSe  ^^  ^^^  conclusion  of  the  argument  on  the  two  motions, 
truth  of  the        it  was  arranged  that  a  statement  of  the  facts  should  be 

amendment^  i  i  •  j 

on  the  aiiega-     Settled  by  couusel,  for  the  opinion  of  the  Registrars  and 

t2^lting  Clerks  of  Records  and  Writs. 

•erred  with  iub-       Qu  the  plaintiff  consenting  that  the  order  extending  the 

poena  to  appear  ...  .  f 

and  anawer  the  commou  injunction  should  be  discharged,  in  the  event  of 
had  not  apiMiar-  the  order  for  the  common  injunction  being  discharged 
IS'Sle  hereafter  by  the  Court- 

for  so  doing  had 

expired.   The        rj^^  ViCE- CHANCELLOR  ordered  that  the  common  iniuiM?- 

wnt  of  injunc-        ^  * 

tion  was  leaied   tion  should  be  extended  to  stay  trial 

on  the  same 

mmiiS°of^e       ^«  following  statement  of  the  facts,  agreed  on  by  the 

same  day  the 

defendant  entered  his  appearance,  bat  did  not  serre  notice  thereof  on  the  plaintiff^  soUcitar.  Obi 
motion  by  the  plointiflf  to  extend  the  injunction  to  stay  trial,  and  on  a  cross  motion  by  thedcMf^ 
to  dissoWe  it: — Jleid^  that  the  injunction  had  priority  over  the  appearance,  and  that  the  injnv^ 
so  obtained  as  of  course  for  want  of  answer  to  the  amended  bill  was  regular,  and  the  codbno  b* 
junction  to  stay  trial  was  extended. 
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plaintiff  and  the  defendant  with  reference  to  the  orders         1849. 

and  case  relied  on  by  counsel  in  the  argument,  was  then  eyton 

submitted  for  the  opinion  of  the  Registrars  and  Clerks  of  ,,  *• 
Records  and  Writs. 

In  this  cause  the  plaintiff  filed  his  bill,  praying  for  an 
injunction  for  stay  of  the  defendant's  proceedings  at  law. 

The  defendant  appeared  and  filed  an  answer,  and  fur- 
ther answer,  without  being  in  default. 

Plaintiff  then  amended  his  bill,  and  served  subpoena  for 
defendant  to  appear  and  answer  the  amended  bill. 

On  the  20th  day  of  July,  being  the  day  following  the 
expiration  of  the  eight  days  from  service  of  the  subpoena, 
plaintiff  obtained,  as  of  course,  the  common  injunction 
for  want  of  appearance,  without  any  aflSdavit  of  the  truth 
of  the  amendments,  on  the  allegation  "that  the  defend- 
ant, being  served  with  subpoena  to  appear  and  to  an- 
swer the  plaintiff's  bill,  hath  not  appeared  thereto,  although 
his  time  for  so  doing  is  expired." 

On  the  morning  of  the  same  day  the  defendant  entered 
his  appearance,  but  did  not  serve  notice  thereof  on  plain- 
tiff's solicitor. 

The  injunction  was  sealed  on  the  same  day. 

The  question  of  the  regularity  of  the  injunction  comes 
before  the  Court  on  a  motion  by  plaintiff  to  extend  it  to 
stay  trial,  and  a  cross  motion  by  defendant  to  dissolve  the 
injunction  for  irregularity,  with  costs. 

nis  Honor  the  Vice-Chancellor  Kniglvt  Bnice  requests 
the  Registrars  and  Clerks  of  Records  and  Writs,  to  certify 
to  him  their  opinion  on  the  following  points: — 

First.  Whether,  the  injunction  having  been  obtained  and 

* 

the  defendant's  appearance  entered  on  the  same  morning, 
the  injunction  or  the  appearance  have  priority? 

Secondly.  If  the  injunction  have  priority,  whether  the 
plaintiff,  having  amended  after  answer,  be  entitled  to  an 
injunction  as  of  course  on  default  of  appearance  to  the 

M  M  2 
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1S49.  amended  bill,  without  affidavit  of  the  truth  of  the  amend- 
ments, either  under  the  General  Orders,  or  under  the  old 
practice  as  it  existed  prior  to  the  3rd  Order  of  the  9th  of 
Maj,  1839? 

The  Orders  cited  as  applicable  were — ^the  3rd  Order, 
9th  of  May,  1839 ;  the  36th  Article,  16th  Order,  May,  1845; 
the  59th  of  the  same  Orders ;  the  3rd  Article,  16th  of  the 
same  Orders. 

The  cases  cited  were  James  y.  Downes  (a)  and  the  cases 
therein  cited,  Vipan  v.  MorUock  (6),  StcUham  v.  Hughes{c), 
Brooks  V.  Purton  (d). 

On  this  statement  nine  R^strars  returned  the  followiii; 
certificate: — 

"  We  the  undersigned  Registrars  of  the  Court  of  Chto- 
eery  b^  respectfully  to  give  the  following  answer  to  jour 
Honor  on  the  points  submitted  for  our  consideration. 

"  First  On  the  first  point  we  are  clearly  of  opinion  tb* 
the  injunction  takes  priority  of  the  appearance.  In  order  to 
prevent  the  plaintiff  from  obtaining  an  injunction,  the  de 
fendant  was  bound  to  appear  within  eight  days  fiomtk 
service  of  the  subpcena;  and  not  having  appeared  until  tk 
ninth  day,  afler  he  was  in  default,  his  appearance  does  not 
invalidate  the  plaintiff's  order  for  the  injunction  obtain^ 
the  same  morning.  It  is  stated  also^  that  notice  of  tb^ 
appearance  has  never  been  served  on  the  plaintiffs  soli- 
citor. By  the  23rd  Order  of  the  26th  of  October,  18*^ 
this  should  have  been  done  on  the  same  day. 

"  Secondly.  On  the  second  point,  we  have  had  some  dlit 
culty  in  coming  to  a  conclusion,  not  having  been  aUeto 
find  any  decided  authority  to  meet  the  drconstin^ 
where  the  defendant  is  in  default  for  not  appearing  to  > 
bill  for  an  injunction,  which  has  been  amended  after  so- 
swer;  we  can,  therefore,  only  state  our  own  viewof  ti< 

(a)  18  Ves.  522.  (c)  2  a  &  &  382. 

(6)  2  Mer.  476.  (cQ  Cr.  &  Pk  233. 
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construction  of  the  General  Orders;  and,  upon  the  whole,  1849. 
we  are  of  opinion  that  the  injunction  should  be  maintain- 
ed. The  expression  "a  bill,"  in  the  3rd  Article  of  the 
16th  Order,  and  the  59th  Order  of  the  8th  of  May,  1845, 
may  be  properly  applicable  to  an  amended  bill  as  well  as 
any  other;  and  the  words  at  the  conclusion  of  the  3rd 
Article  of  the  1 6th  Order  of  the  8th  of  May,  1845,  "  if  no 
injunction  has  been  previously  obtained,"  would  seem  to 
refer  particularly  to  the  case  of  a  bill  amended  after  an- 
swer.    If  so,  they  are  conclusive  upon  the  point. 

"With  regard  to  the  practice  prior  to  the  3rd  Order  of  the 
9th  of  May,  1839,  in  the  case  of  NeUhorpe  v.  Law  (a),  be- 
fore Lord  Erskine,  it  seems  to  have  been  considered  that, 
if  the  injunction  had  not  been  obtained  when  the  answer 
came  in,  and  the  plaintiff  afterwards  amended,  an  injunc- 
tion obtained  as  of  course  on  default  of  answer  to  the 
amended  bill,  and  without  affidavit  verifying  the  amend- 
ments, was  regular. 

"In  Bliss  V.  Boscawen  (6),  Lord  Eldon  appears  to  have  ac- 
quiesced in  this  view  of  the  practice,  though  with  some 
reluctance.  Lord  Erskine's  decision  is,  however,  said  by 
Mr.  Eden  in  his  work  on  Injunctions  (p.  129),  to  be  con- 
trary to  reason  and  at  variance  with  the  practice;  and  he 
expresses  an  opinion  that  the  Court  would  probably, 
should  the  case  ever  be  reconsidered,  require  an  affidavit. 

"In  the  subsequent  case  otStatham  v.  Huglies{c),  verified 
by  the  entries  in  the  Reg.  Lib.  B.  1824,  fo.  795  and  1880, 
the  Vice-Chancellor  Sir  J,  Leach,  after  consideration  and 
inquiry  into  the  practice,  held,  that  under  nearly  similar 
circumstances  with  NeUhorpe  v.  Law  the  injunction  was 
regular. 

"  There  is  no  reason  to  suppose  that  the  practice  would 
have  been  different  where  the  defendant  was  in  default  iu 
an  attachment  for  want  of  appearance. 

"If,  however,  the  injunction  on  the  original  bill  had  been 

(a)  13  Yes.  323.        (b)  2  Ves.  &  B.  101.         (c)  2  S.  &  S.  362. 
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actually  obtained,  or  had  been  dissolved  or  refused  upon 
the  merits  of  the  answer,  the  injunction  on  the  amended 
bill  could  not  be  granted  but  upon  default,  affidavit,  and 
special  application :  James  v.  Downes  (a),  Vipan  v.  Mori- 
lock  (&),  Bliss  V.  Boscawen  (c),  and  Home  v.  Watson  {d},  Re^ 
Lib.  A.  1827,  fo.  3ia 

"  E  D.  CoLviLLE,  F.  H.  Davis,  H.  Wood, 

**J.  CuLLis,  HenbtKBicknell,  Cecil  MmsBOj 

*'  R.  0.  Walker,     H.  Husset,  C.D.CoLViLLEjua' 

(a)  18  Vea.  522.  (6)  2  Mer.  476.  (c)  2  Vea.  &  R  101. 

((/)  The  following  ia  an  extract  of  the  case  above  referred  to  froiB 
the  Registrar's  Book. — 

^  Vice-Chancellor.    '^  Wednesday,  the  6th  day  of  December,  1&27. 

**  Home  v.  Watboh. 

t>  POX  opening  of  the  matter  this  present  day  unto  this  Court  bj 
^Ir.  Ilorne  and  Mr.  Wake/ldd  of  counsel  for  the  defendant,  it  wai  al- 
leged, that,  by  an  order,  dated  the  5th  of  February,  1827,  suggesting 
that  the  defendant^  being  served  with  process  to  appear  to  and  uflwer 
the  plaintifTs  amended  bill,  appeared  accordingly;  and  in  regard  tbe 
def«>ntlant  Horace  Watson  had  obtained  an  order  for  time  toansvtf, 
and  yet  in  the  meantime  prosecute  the  plaintiff  at  law  for  the  va^ 
ters  in  the  plaintiff^s  bill  complained  of:  It  was  thereupon  ordered 
that  an  injunction  should  be  awarded  for  stay  of  the  sud  defendtft 
Horace  Watson's  proceedings  at  law  for  and  touching  any  mitten 
Iiert^  iu  question,  imtll  the  said  defendant  should  fully  answer  the 
jilaintifTs  bill,  and  this  Court  make  other  order  to  the  contrsiT;^^* 
the  said  defendant  was,  in  the  meantime,  at  liberty  to  call  for  a  pi* 
aud  proceed  to  trial  thereon,  and  for  want  of  a  plea  to  enter  ap  ja<i^ 
laeut,  but  execution  was  thereby  stayed.    That  it  appears  by  the«f 
fidavit  of  the  defendant  Horace  Watson,  that,  on  or  about  the  Sniw 
June,  1826,  he  was  servetl  with  a  paper  writing,  purporting  to  be » 
copy  of  a  writ  of  injunction,  issuing  out  of  this  Court  upon  theW* 
of  tliC  said  plaintiff  in  this  cause,  and  wherein  the  said  William  Hosit 
was  plaintiff,  and  the  said  deponent,  defendant;  and  which  papervnt^ 
ing  was  marked  A^  and  exhibited  to  the  said  deponent  at  the  tin* 
of  making  that  his  affidavit;  and  that,  on  the  6th  day  of  Novemb* 
instant,  he  was  served  with  another  paper  writing,  purportingto  1*» 
copy  of  an  injunction  issuing  out  of  this  Court  upon  the  amended Iw^ 
of  the  said  j>laintiffin  tlie  said  cause,  and  which  last-mentioned  p»I*' 
writing  was  marked  B.,  and  exhibited  to  the  said  deponent  at  th« 
time  of  making  that  his  affidavit;  and  that  the  original  bill  in  t^ 
cause  was  filed  on  or  about  the  20th  of  June,  1825,  was  amfllldedpa^ 
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The  certificate  of  Mr.  Berrey,  addressed  to  the  Vice-         1849. 
Chancellor  on  the  above  statement,  on  behalf  of  the  Clerks 
of  Records  and  Writs,  was  as  follows : — 

*'  Records  and  Writs  Clerks'  Office,  30th  July,  1849. 

"  Sir, — In  answer  to  the  questions  sent  here  by  your  Ho- 
nor (through  Mr.  Leach)  respecting  the  injunction  in  this 
cause,  I  beg  leave  to  say, 

"  First — I  am  of  opinion  that,  under  the  circumstances 
stated,  the  injunction  had  priority,  the  plaintiff  being  en- 
titled to  move  for  it  at  the  sitting  of  the  Court  on  the  de- 
fendant s  default,  and  no  notice  of  any  appearance  having 
been  given  as  required  by  the  23rd  Order  of  the  2Gth  of 
October,  1842. 

"  Secondly. — I  am  of  opinion  that  the  plaintiff,  not  hav- 
ing obtained  an  injunction  on  the  original  bill  (a),  and 
haying  amended  after  answer,  and  served  a  subpoena  to 
appear  to  and  answer  the  amended  bill,  was  entitled,  on 
default  of  appearance  thereto,  as  of  course,  and  without  an 
affidavit  of  the  truth  of  the  amendments,  to  an  injunction, 
under  the  3rd  and  11th  Articles  of  the  16th  Order  of  the  8th 
of  May,  184,5,  and  the  59th  of  the  same  Orders:  all  of  which 
apply  generally  to  *a  bill  praying  an  injunction  to  stay 
proceedings  at  law;'  a  description  which,  according  to  the 

siiant  to  an  order  dated  on  or  about  the  31st  day  of  May,  1826,  and 
was  a  second  time  amended  pursuant  to  an  order  dated  on  or  about 
the  25tb  of  November,  1826.  That  the  defendant  is  advised,  that  the 
said  order  of  the  5th  of  February  last,  and  the  injunction  issued  there- 
on, is  consequently  irregular.  It  was  therefore  j)raycd,  that  the  said 
order,  bearing  date  the  5th  of  February,  may  be  discharged,  and  the 
writ  of  injunction  issued  thereon  maybe  dissolved  for  irreguhii'ity,  with 
costs,  to  be  taxed  by  one  of  the  Masters  of  this  Court.  Whereupon, 
and  upon  hearing  Mr.  Pepi/s  and  Mr.  Garrett  of  counsel  for  the  plain- 
tiff, the  said  order  and  the  said  affidavit  read.  This  Court  doth 
Order  that  the  said  order,  dated  the  5th  of  February,  1827,  be  dis- 
charged."—A.  1827,  fol.  318. 


(a)  Vide  the  seven  conclud'uig  words  of  16th  Order  of  May,  184.3, 
Article  3. 
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T.  pKT^m  J  - "  iadadtt  cgptJlr  qg^jnal,  MnendeJ,  and  wip- 


Tb?  3ri  ui  lldi  Anides  of  tke  Ifth  Order  and  the 
^i>di  Oris  ot  Mmj,  1845,  above  refiened  to,  ^^pear  to 
a{iC£T  to  a  de&ak  m  jfiycMiiig  to  mny  hSl  pfmying  a  com 
■MB  inj^aedant,  mad  hapnge  no  conditioii  on  tlie  plaintiff; 
aad  tLe  Srd  Order  of  the  9th  of  Mkj,  1839,  mud  36th  Ar- 
ticle of  die  16di  Order  irf'tlie  SthofMaj,  1845,  by  which 
two  alone  die  affidaTU  of  the  trath  of  the  amendments  \b 
re^^oired.  rder  onlr  to  a  dc&nlt  in  answering  an  amended 
bill  after  such  ^(pearanee  (firom  the  date  of  which  the 
ei^t  dajs  are  to  be  reckoned;;  and  the  words  'after ip- 
pearance,'  in  eadi  of  those  last-nienti<Hied  Orders,  I  mb- 
Kit.  clearlj  shew  diej  were  so  intended. 

**  In  the  opinions  here  giTen,  the  other  (Jlerks  of  Beoords 
and  Writs  ooncnr  with  me. 

"I  hare  the  honour  to  be, 
*^  Yonr  Honor's  obedient  hnmble  serrant, 

"J.   A.   BXBUT." 

Jmlj  dM.  The  Vicb-Chascelloe  said,  he  had  been  informed  that 
the  Master  of  the  Rolls  agreed  in  the  opinion  ecpressed  bj 
Mr.  Berrer;  and  that  it  was  also  his  own  opinion.  M 
however,  the  point  appeared  to  have  been  a  doubtful  ooe, 
in  refusing  the  motion  of  the  defendant,  he  should  refuse 
it  without  costs. 

{a)  1  Cr.  &  Ph.  239. 
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1849. 

Bbiggs  t;.  Penny.  -^^^^f  ^ 

rp  ...  -^^^  ^' 

jL  his  was  a  suit  instituted  by  the  executors  of  the  will  of  a  testatrix  be- 

the  fifth  Earl  of  Oxford,  for  the  administration  of  the  es-  2>TiS^T' 

tate  of  the  Hon.  Frances  Harley,  of  whom  the  Earl  was  the  ^^^^  f^®  •?" 

pointed  her 

brother,  and,  at  her  death,  the  sole  next  of  kin.  loie  executrix; 

Frances  Harley,  by  her  will,  dated  the  11th  of  May,  Edition  for"* 
1835,  bequeathed  as  follows:—  ^m^^^ 

"To  Sarah  Penny,  of  Great  James-street,  Bedford-row,  ^J^^]^,^. 
SOOOt ;  and  a  like  sum  of  3000i.  in  addition,  for  the  trou-  t^x.    And  the 

testatrix  be- 

ble  she  will  have  in  acting  as  my  executrix."  queathed  all  the 

And,  at  the  end  of  the  will,  as  follows: —  and  ^winder 

"  And  lastly,  as  to  all  the  rest,  residue,  and  remainder  ^^^^J  perwnal 

•"  '  '  estate  to  the 

of  my  personal  estate  and  effects,  subject  to  and  chargeable  »me  legatee, 
with  the  aforesaid  several  legacies  and  annuities,  save  and  administrators, 
except  such  of  them  as  are  of  a  charitable  nature,  which  I  ^VeuJnow- 
exclusively  charge  upon  such  part  of  the  said  personal  es-  ^^\?^^^ 
tate  as  by  law  I  am  empowered  to  charge  therewith,  and  good  use  and 
not  out  of  any  part  of  my  lands,  tenements,  or  heredita-  a^mimnOTinw;- 
ments:  I  give  and  bequeath  the  same  unto  the  said  Sarah  S^^J[]^^ 
Penny,  of  Great  James-street,  Bedford-row,  her  executors,  views  and  wish- 
administrators,  and  assigns,  well  knowing  that  she  will  testatrix's  pa- 
make  a  good  use  and  dispose  of  it  in  a  manner  in  accord-  fngswere^foimd, 
ance  with  my  views  and  wishes;  and  I  hereby  appoint  the  "^f^*^/^* 
said  Sarah  Penny  sole  executrix  of  this  my  last  will  and  Wills  Act,  but 

not  attested  ** 

testament,  revoking  all  former  and  other  wills  by  me  at  required  by  that 
any  time  heretofore  made,  and  declaring  this  alone  to  form  i^^^eraTcha- 
my  last  will  and  testament."  "*»*>!«  "  Z^^ 

^  as  other  gifts. 

The  will  and  two  codicils,  one  dated  March  19th,  1836,  tatrix  desired 
and  the  other  without  date,  and  unattested,  were,  at  the  Q^e^of^^** 
death  of  Miss  Harley,  found  in  a  box  which  she  was  in  the  was  headed 

•*  my  wishes.'' 
//ir/</,  that  thorc  was  no  sufficienit  expression  of  intention  that  the  executrix  should  take  the  resi- 
due beneficially,  and  that  she  therefore  held  it  in  trust  for  the  next  of  kin. 

Held^  also,  that  the  unattested  papers  could  not  be  looked  at  for  the  purpose  of  aKertainiag  what 
the  testatrix's  intentions  were. 
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habit  of  taking  with  her  from  place  to  place,  aad  in ' 
bIic  ke)>t  her  papers  of  moment  and  concern,  inclosed 
outer  cover  or  wrapper,  made  of  an  old  newspaper,  c 
scaled  up  with  the  deceased's  own  seal. 

The  testatrix  died  on  the  25th  of  November,  18W 

There  were  also  found,  at  the  testatrix's  death,  L 
writing-desk,  without  any  envelopes,  the  draft  of  thi 
and  four  other  papers,  which  were  in  the  pleading: 
tinguished  by  the  letters  B.,  C,  D.,  and  E.  respectiveljt 
all  of  which  were  in  the  testatrix's  handwriting,  and 
out  date. 

The  paper  R  was  written  in  ink,  and  the  papers  C 
and  £.  in  pencil. 

The  paper  R  was  as  follows: — "It  is  my  desire 
Mary  Lyford  and  Thomas  Wheatley,  if  living  with  i 
my  death,  shall  have  an  annuity  of  30^  a  year  durini 
term  of  their  natural  life,  free  of  legacy  duties.  I  gi 
St.  George's  Hospital,  the  Middlesex  Hospital,  and  tb 
Mary-le-bone  Hospital,  the  sum  of  lOOOI.  each;  ta 
Charing  Cross,  the  London,  the  Fever,  the  Ophthalmic 
Consumptive  Hospitals,  5001.  each;  to  St.  Ann's  Sc 
the  London  Orphan,  and  the  Infant  Orphan  Asyl 
wool,  each;  to  the  National  Benevolent,  1000^;  t( 
Propagation  of  the  tiospel  and  the  Society  for  Pronn 
Christian  Knowledge,  lOOOt  each;  to  my  god-daaj 
Mary  Prior,  lOOOi;  to  my  god-daughter  Frances  D: 
lOOOt;  to  my  god-daughter  Maria  Frances  Owen,  1( 
to  the  Church  Building  Fund,  5000t" 

Paper  C.  was  as  follows: — "My  dear  friend,  you 
see,  by  my  will,  that  I  have  appointed  you  my  sole 
cutrixand  residuary  legatee,  being  well  aware  of  you 
culiar  integrity  in  fulfilling  my  wishes.  In  law  I  a 
leave  much  of  my  property  in  charities;  I  tUerefoi 
quest  that  you  will  consult  Mr.  Harrison  in  what 
ncr  you  can  curry  my  wishes  into  effect.  Thia  paper 
not  apjiear,     I  wish  some  land  to  be  purcliaaod,  an 
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almshouses  erected  and  endowed  in  the  same  manner  as  1849. 
those  at  the  Hay.  A  marble  tablet  to  be  put  up  in 
Brompton  church,  to  the  memory  of  my  dear  father,  mo- 
ther, brother,  sister,  and  self;  lOOOt  to  be  given  to  the 
Propagation  of  the  Gospel;  Miss  Margaret  Hewell,  daugh- 
ter of  the  late  Benjamin  Hewell,  20Z.  per  annum,  during 
the  term  of  her  natural  life.  To  Brecon  Infirmary,  lOOOl ; 
to  give  at  the  rate  of  5001.  towards  building  churches 
where  there  are  to  be  sittings  for  the  poor;  to  build  and 
endow  schools  for  girls,  to  be  taught  reading,  writing, 
plain  work,  and  perform  truly  their  duty  to  their  God; 
20/.  per  annum  to  each  of  six  clergymen's  daughters  that 
are  old  and  infirm;  to  Mr.  Harrison,  10,000Z.  for  his  faith- 
ful services." 

Paper  D.  was  as  follows:  —  "My  wishes. — F.  Harley. 
The  school  I  built  at  Cowley  I  wish  to  be  endowed  with  a 
salary  to  the  schoolmistress  of  30Z.  per  annum,  the  sole 
control  of  which  to  be  vested  in  the  rector  of  Cowley;  I 
likewise  wish  to  leave  5001  to  the  poor  of  Cowley,  the  in- 
terest to  be  laid  out  in  any  way  the  rector  thinks  best,  at 
Christmas;  I  leave  lOOl  to  my  god-daughter  Frances  Dar- 
by; to  my  god-daughter  Mary  Prior,  1000/.;  to  Caroline 
Watchurst,  J  000/.;  to  Augustus  Maryon,  500/.;  to  Sophia 
Kennedy,  500/.;  to  Miss  White,  100/.;  to  Mrs.  Evans,  500/. ; 
to  E.  Dalton,  Esq.,  200/. ;  to  Mr.  Harriscm,  1000/.;  to  Wheat- 
ley  andLyford,  30/.  per  annum  during  their  lives;  my  law 
book  to  William  Hilliard,  and  100/.;  my  book  on  Divinity 
to  Joseph  Hilliard,  and  100/.;  to  the  Society  for  Bettering 
the  Condition  of  the  Poor,  100/." 

Paper  E.  was  as  follows: — "  Directions  for  Miss  Penny: 
A  piece  of  land  to  be  purchased,  in  a  convenient  spot,  near 
a  market-town  in  Brecon  or  Herefordshire,  and  (a) 

almshouses  erected,  on  the  same  plan  as  those  at  the 
Hay,  with  a  garden  to  each,  and  20/.  per  annum  allowance 
to  each  woman ;  a  marble  tablet  to  be  put  up  in  Brompton 
church,  to  the  memory  of  my  dear  father,  mother,  brother, 

(a)  The  blank  was  in  the  original 
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1849.  lister,  and  self,  plain  bat  handsome ;  1  OOOf.  to  the  Mission- 
ary Society;  ditto  to  the  Bible  Society;  and  50001  to  the 
building  of  different  churches,  where  the  seats  will  be 
firee  for  the  lower  class  of  people;  500L  to  the 

(a) ;  3002.  to  the  Humane;  to  retain  300L  per 
annum  for  yourself,  to  keep  a  carriage  during  your  life; 
at  your  decease,  to  be  distributed  in  charities,  as  you 
think  proper/' 

The  plaintiffs  opposed  the  probate  of  the  wiU,  whicb 
was,  however,  with  the  two  codicils,  granted  to  the  defend- 
ant Sarah  Penny. 

The  bill  charged  and  submitted,  that,  by  the  Act  1 1  Geo- 
4  &  1  Will  4,  c.  40,  the  defendant,  being  the  executrix,  mm^ 
thereby  constituted  a  trustee  of  all  undisposed-of  residue 
on  behalf  of  the  next  of  kin;  and  that,  by  virtue  of  Ue^ 
same  statute,  she  was  precluded,  as  executrix,  from  claiffm- 
ing  any  beneficial  interest  in  any  undisposed-of  residue* 
unless  it  appeared,  by  the  will,  that  it  was  the  testatriz^^ 
intention  that  she  should  take  beneficiaUy.      The  biU 
charged,  that  no  such  intention  appeared  on  the  will;  and 
that  a  contrary  intention  was  evinced  by  the  fact  that  she 
was  a  legatee  to  the  amount  of  30001.,  and  that  a  further 
sum  of  3000^  was  likewise  given  to  her  by  the  testatrix 
expressly  for  her  trouble  as  executrix ;  and  that  the  pa- 
pers B.,  C,  D.,  and  E.  clearly  demonstrated  that  she  ira-s 
not  intended  to  take  a  beneficial  interest  in  the  residue, 
except  as  to  the  provision  made  for  her  in  paper  E.    The 
bill  also  charged,  that  the  testatrix  reposed  the  fullest 
confidence  in  Miss  Penny,  and  consulted  and  advised  with 
her  in  respect  of  the  management  of  her  affairs,  and  in 
particular  in  the  administration  of  her  charitable  pits ; 
and  that  the  testatrix,  being  desirous  of  giving  her  pro- 
perty to  charitable  purposes,  and  being  aware  that  the 
same  were  void  and  inoperative  in  law,  communicated  to 
Miss  Penny  her  views  and  wishes  in  respect  to  such  cha- 

(a)  The  blauk  was  iu  the  document. 
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ri table  disposition  of  her  property;  and  that  it  was  there-         1849. 
upon  arranged  and  agreed  between  them  that  Miss  Penny 
should  carry  such  purposes  into  effect,  and  that  the  testa- 
trix should  execute  her  will  so  that  the  same  should  not 
therein  appear,  but  that  the  testatrix  should,  privately,  by 
some  letter  or  other  written  papers,  declare  and  explain 
to  Miss  Penny  her  views  and  wishes;  and  that  Miss  Penny 
undertook  and  agreed  with  the  testatrix  that,  to  the  ex- 
tent of  any  charitable  gifts  or  bequests,  she  would  carry 
into  effect  the  testatrix's  wishes  and  views  expressed  or 
thereafter  to  be  expressed  and  declared  in  manner  afore- 
said.   And  the  bill  charged,  that  the  testatrix,  on  the  faith 
of  such  secret  understanding  and  promises,  bequeathed  the 
residue  of  her  personal  estate  and  effects  as  appeared  in 
the  will ;  and  that  no  valid  declaration  of  her  wishes  was 
ever  made.    And  the  bill  charged  an  allegation  on  the  part 
of  the  defendant,  that,  by  virtue  of  the  papers  B.,  C,  D., 
and  E.  a  valid  trust  was  and  is  effectually  declared  by  the 
testatrix  of  the  residue  of  her  personal  estate  and  effects; 
whereas  the  plaintiff  charged  the  contrary,  and  that  the 
trust  so  attempted  to  be  declared  was  in  contravention  of 
the  law,  and  that  the  papers  were  insufficient  to  create  a 
trust,  and  left  the  aforesaid  residue  undisposed  of.     The 
prayer  was  for  the  usual  accounts,  and  for  the  administra- 
tion of  the  personal  estate,  and  that  the  residue  of  the  per- 
sonal estate  might  be  ascertained,  and  that  it  might  be 
declared  that  the  plaintiffs,  as  the  legal  personal  represen- 
tatives of  the  next  of  kin  of  the  testatrix,  were  entitled  to 
the  residue  and  clear  surplus  of  the  testatrix's  leasehold 
and  other  personal  estate  and  effects;  and  that  the  said 
Sarah  Penny  was  a  trustee  thereof  on  behalf  of  the  plain- 
tiffs. 

The  defendant,  by  her  answer,  said  she  was  advised,  and 
insisted,  that  it  appeared  by  the  will  and  codicil,  and  me- 
moranda, that  the  testatrix  intended  her,  as  residuary 
legatee,  to  take  the  residue  beneficially;  that  she  claimed 
as  residuary  legatee  and  not  as  executrix;  and  she  sub- 
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1849.        mitted  and  insisted  that  she  was  not  constitnted  a  trastee 
by  the  operation  of  the  Wills  Act ;  she  submitted  that,  if 
the  Court  should  be  of  opinion  that  the  papers  B-,  C,  D., 
and  E.  manifested  the  intention  that  she  should  not  take 
the  residue  beneficially,  the  residue  was  only  subject  to 
the  trusts  declared  by  them;  and  thact  after  satisfaction 
thereof,  so  far  as  such  trusts  (if  any)  might  be  valid,  the 
residue  belonged  to  her  beneficially;  she  denied  that  the 
testatrix  made  such  communications  respecting  her  wishes 
to  dispose  of  her  property  as  were  alleged  by  the  bill;  and 
said,  that  the  testatrix  never  in  fact  made  any  communi- 
cation to  her  of  her  will,  codicil,  or  memoranda,  or  any 
or  either  of  them,  or  with  respect  to  the  dispositions  there- 
by made,  or  with  respect  to  any  testamentary  dispositions 
made  by  her,  or  with  respect  to  any  dispositions  of  her  pro- 
perty, to  take  effect  after  her  death ;  and  that,  in  fact,  the 
defendant  did  not,  until  the  testatrix's  death,  and  the  per- 
usal of  the  said  will,  codicil,  and  memoranda,    know  of 
the  dispositions  made  thereby,  or  by  any  or  either  of  them; 
she  also  denied  that  there  was  any  understanding  between 
her  and  the  testatrix,  that,  to  the  extent  of  any  charitable 
gifts  or  bequests,  the  defendant  should  carry  into  effect 
the  testatrix's  wishes  or  views  expressed,  or  thereafter  to 
be  expressed  or  declared,  or  any  understanding  or  pro- 
mise to  the  like  effect,  or  any  other  effect.     That  although 
the  papers  B.,  C,  D.,  and  E.  were  without  date,  yet  it  ap- 
peared that  some  of  those  papers  were  written  since  the 
Wills  Act  came  into  operation,  as  they  gave  benefits  to 
persons  not  bom  until  after  1838.     She  submitted  that 
the  four  papers  could  not  be  regarded  for  the  purposes  of 
the  suit,  and  that  the  plaintiffs  were  not  entitled  to  make 
any  use  of  them;  and  she  claimed  to  be  entitled  to  the 
clear  residue  beneficially,  freed  from  any  trust. 

On  the  counsel  for  the  plaintiffs  tendering  in  evidence 
the  four  papers  above  mentioned,  the  counsel  for  the  de- 
fendant objected  to  their  admission.    But  it  was  arranged 
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that  the  question  of  their  admissibility  in  evidence  should        1849. 
be  discussed  as  part  of  the  general  argument. 

Mr.  Tumej\  Mr.  Malins,  and  Mr.  Wal/ord  for  the  plain- 
tiffs.— By  the  Act  11  Geo.  4  &  1  Will.  4,  c.  40,  an  executor 
is  to  be  deemed  by  Courts  of  equity  to  be  a  trustee  for  the 
persons  who  would  be  entitled  under  the  statute  of  distri- 
butions, unless  it  appears  by  the  will  or  any  codicil  thereto 
that  the  person  appointed  executor  was  intended  to  take 
such  residue  beneficially.  The  operation  of  the  Act  is  not 
confined  to  wills  containing  no  disposition  of  the  residue, 
but  extends  to  all  cases  in  which  the  will  does  not  shew 
that  the  executor  is  intended  to  take  the  residue  for  his 
own  benefit :  Love  v.  Gajze  (a),  Andrew  v.  Andrew  (6).  Wood 
V.  Cox  (c)  may  be  cited  on  behalf  of  the  defendant,  but  is  al- 
together different  from  the  present  case.  The  will  there 
bequeaths  the  residue  to  the  executor  "  fof  his  own  use 
and  benefit'' 

Independently  of  the  statute,  the  bequest  of  3000Z.  to 
Miss  Penny  would  be  sufficient  to  shew  that  she  was  not 
to  take  the  residue  beneficially:  Rachfield  v.  Careless  (d), 
Mayy.  Lewin  (e),  Duchess  of  Rudand^.Duke  of  Rutland  (/), 
Dawson  v.  Clarke  {g),  Whitaker  v.  Tatham  (A),  Mapp  v. 
Elcock  (i). 

Another  view  of  the  case  is,  that  the  words  "well- 
knowing  that  she  will  make  a  good  use  and  dispose  of  it 
in  accordance  with  my  wishes,"  create  a  precatory  trust; 
and,  as  the  objects  of  it  are  undefined,  the  trust  results 
for  the  benefit  of  the  next  of  kin:  Stvbhs  v.  Sargon  (k\ 
Hudson  V.  Bryant  (Q,  and  Corporation  of  Olou^ster  v. 
Wood  (tw). 

(a)  8  Beav.  472.  (h)  7  Bing.  628. 

(6)  1  CoU.  686.  (0  2  Ph.  793, 

(c)  2  My.  &  Cr.  684.  (k)  2  Keen.  265  ;  S,  C,  3  My. 

(d)  2  P.  Wms.  158.  &  Cr.  507. 
(«?)  2  P.  Wms.  159, 11.  2.  (/)  1  Coll.  681. 
(/)  2  P.  Wms.  210.  (w)  3  Hare,  131. 
(^)  15  Ves.  409 ;  18  Ves.  247. 
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1849.  So  the  case  stands,  independently  of  the  four  documents 

which  have  not  been  proved  in  the  Ecclesiastical  Court, 
r.  With  regard  to  the  admissibility  of  these  papers  in  eTidence, 

they  are  admissible  as  containing  declarations  of  trost: 
Smith  V.  AttersoU  (a),  Earl  of  Inchiqutn  v.  Frendi(b)j 
Metham  v.  Dvke  of  Devon  (c),  and  Taylor  v.  Oeorge  (d). 
They  are  also  admissible  to  shew  that  the  intention  ins 
to  infringe  the  provisions  of  the  Mortmain  Act  Etcd 
parol  evidence  is  receivable:  Mucldesion  t.  Brown  (e), 
Bayne  v.  Trimmer  (/),  Stickland  v.  Aldridge  (g),  and  Ba- 
son V.  Statham  (A).  They  also  referred  to  Ptkdmore  v.  Gtm- 
ning  {%).  [The  Vice-chancellor  referred  to  Habergham  v. 
Vincent  (k),  and  Chamberlain  v.  Agar  (t).'} 

Mr.  Bethell,  Mr.  Russell,  and  Mr.  Hislop  Clarke,  for  the  de- 
fendant.— The  way  in  which  the  bill  puts  the  case  as  to  the 
paper  writings  is,  by  charging  that  they  were  communicat- 
ed to  the  executrix,  and  thus  imposed  a  trust  upon  her, 
according  to  Stickland  v.  Aldridge  (g).  That  charge,  how- 
ever, is  pointedly  denied  by  the  answer,  and  there  is  no  at- 
tempt to  establish  it.  This  being  so,  a  legatee  has  a  ri^t 
to  say,  "  my  title  under  the  will  cannot  be  affected  by  aoy- 
thing  but  a  testamentary  instrument  of  the  same  chane- 
ter.''  But  the  papers  are  now  relied  upon,  first,  as  intend- 
ed declarations  of  trust;  secondly,  as  shewing  an  ill^al  in- 
tention. Now,  there  never  has  been  a  case  where  unproved 
documents  have  been  regarded,  unless  they  have  been,  by 
their  contents  or  their  local  situation,  connected  with  or 
annexed  to  the  testamentary  instrument.  For  instance,  in 
the  case  referred  to  of  Smith  v.  AttersoU  (a),  the  paper  writ- 
ing was  signed  by  the  devisees,  and  some  lines  had  been 


(a)  1  Rubs.  266.  (/)  7  Ves.  517. 

(b)  1  Cox,  1.  (9)  9  Ves.  fiia 

(c)  1  P.  Wins.  529.  W  1  Eden,  /508. 

(d)  2  V.  &  B.  378.  (0  7  Sim.  644. 

(«)  6  Ves.  68 ;  and  see  Bumey  (k)  2  Ves.  jnn.  ^04. 

V.  Macdonald,  Ifi  Sim.  13.  (/)  2  V.  &  B.  2». 


r. 
Penny. 
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added  by  the  testator,  and  it  referred  to  the  will.  At  all  1849. 
events,  the  case  is  no  authority  with  respect  to  an  uncom*  bhi (i(;s 
municated  paper.  Taylor  v.  Oeorge  (a)  is  also  quite  distin- 
guishable from  the  present  case.  There  was  in  that  case 
a  devise  of  real  estate,  which  the  Court  therefore  might 
look  at  without  regard  to  probate;  and  it  is  not  clear 
from  the  report  that  the  codicil  there  had  not  been  proved. 
If  a  paper  is  communicated  to  a  legatee,  it  is  admitted 
in  evidence,  not  as  the  paper  of  the  testator,  but  as  that 
of  the  legatee,  and  as  containing  an  agreement  entered 
into  by  him.  In  Lord  Inchiquin  v.  French  (6),  the  paper 
was  of  the  same  date,  and  the  point  was  not  much  dis- 
cussed. As  to  illegal  intention,  all  the  paper  could  by 
possibility  shew  would  be,  that,  after  making  a  valid  will, 
the  testatrix  must  have  had  an  illegal  intention,  which  she 
never  expressed  in  a  way  which  the  Court  c^n  regard.  In 
Boson  Y.Statham{c),  the  devisee  had  admitted  the  existence 
of  a  secret  trust,  which  is  here  positively  denied.  In  A  d- 
lington  v.  Cann  (d),  the  instruments  were  rejected  as  being 
made  after  the  will. 

With  regard  to  the  Act  11  Geo.  4  &  1  Will.  4,  c.  40,  its 
operation  is  confined  to  cases  in  which  there  is  no  express 
gift  of  the  residue.  This  is  clear  from  the  preamble,  "where- 
as testators  by  their  wills  frequently  appoint  executors 
without  making  any  express  disposition  of  the  residue  of 
their  personal  estate."  Nor  was  anything  contrary  to  this 
view  of  the  Act  decided  by  Love  v.  Oaze  (e)  or  Andretu  v. 
Andrew  (/).  In  the  fonner  case,  the  judgment  proceeds 
upon  the  circumstance  of  there  being  no  mention  of  the 
word  "  residue; "  and  all  that  it  decides  is,  that  a  general 
gift  with  certain  purposes  declared  is  not  an  **  express  " 
disposition  of  a  residue,  so  as  to  prevent  the  application 

(a)  2  V.  &  B.  378.  {d)  3  Atk.  141. 

(h)  1  Cox,  1.  \c)  8  Beav.  472. 

(c)  1  Eden,  508.  (/)  1  Coll.  686. 

VOL.  III.  N  N  D.  G.  8. 
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1849.^  of  the  Act  Andrew  v.  Andrew  proceeded  upon  the  pw- 
ticular  provisions  of  the  will  in  that  case.  The  intentioii 
of  the  Act  was  merely  to  shift  the  presumption  of  law  from 
the  side  of  the  executor  to  that  of  the  next  of  kin.  Now 
Miss  Penny  does  not  claim  as  executrix,  but  as  residuary 
legatee.  Her  character  of  executrix  has  nothing  to  do  with 
the  case;  and  the  presumption  of  law  is  as  much  in  her 
favour  as  in  the  case  of  any  other  legatee,  unless  it  can 
be  shewn  upon  the  will  that  she  is  a  mere  trustee 

With  respect  to  the  words  relied  upon  as  creating  a  trust, 
the  law  stands  thus: — If  I  give  property  to  a  person  call- 
ing him  a  trustee,  or  express  an  intention  to  declare  a 
trust,  and  no  trust  is  declared,  the  character  of  legatee 
still  remains,  but  the  law  creates  in  him  a  resulting  trust 
But  this  rule  has  been  confined  to  cases  where  there  is 
an  express  mention  of  trust,  or  an  express  statement 
that  the  legatee  is  a  trustee;  and  it  is  settled,  that  mere 
precatory  words,  insufficient  to  create  a  complete  trust, 
are  not  sufficient  to  render  a  devisee  or  legatee  a  tros- 
tee.  [The  Vice-Chancellor  referred  to  Morice  v.  Bithof 
of  Durham  (a).]  The  words  "  upon  trust  "  were  used  in 
that  case.  A  precatory  trust  ineffectually  declared  wiU  not 
make  the  legatee  a  trustee  for  the  next  of  kin ;  although 
the  use  of  the  word  "  trust "  would  have  that  effect,  if  the 
trust  be  not  effectually  declared.  The  principle  is,  that, 
if  the  words  would  not  be  sufficient  to  create  a  precatory 
trust,  they  are  not  sufficient  to  accomplish  the  subsidiary 
object  of  shewing  a  trust  to  be  intended:  OtbbsT.  Rumr 
sey  (6),  Boughton  v.  Knight  (c),  Woody.  Cox  (d).  There  are 
three  classes  of  cases: — 1st.  Where  a  trust  is  created  and 
its  objects  not  defined:  in  these  cases  the  next  of  kin  takes. 
2ndly.  Where  no  express  trust  is  declared,  but  words  of  con- 

(a)    9  Ves.  399,  and  10  Ves.  (c)  11  C.  &  F.  513. 

535.  (d)  2  M.  &  Cr.  684. 

(ft)  2  V.  &  B.  294. 


CASES   IN   OIIANCEBY.  535 

fidence  are  used,  and  objects  are  denoted  incapable  of        1849. 
taking:  in  these  cases  also  the  next  of  kin  takes.     Srdly. 
Where  no  express  trust  is  declared,  but  some  words  of 
confidence  are  used,  and  no  objects  are  denoted:  in  this 
last  class  of  cases  the  legatee  takes. 

There  are,  however,  in  this  will  no  precatory  words. 
The  testatrix  merely  justifies  the  gift  which  she  had  un- 
ambiguously made,  and  explains  the  reason  of  it  The 
case  is  stronger  in  favour  of  the  legatee  than  those  in 
which  the  Court  has  held,  that  the  expression  of  a  moral 
obligation  was  not  to  create  a  legal  one. — They  also  cited 
and  commented  upon  Malim  v.  Keighley  (a),  Boughton  v. 
Knight  (6),  Ommaney  v.  Butcher  (c),  Wright  v.  Atkyns  (d), 
WiUianis  v.  Kershaw  (e),  Benson  v.  Whittam  (/),  Fowler  v. 
Garlike  (g),  Sale  v.  Moore  (A),  Vezey  v.  Jamson  (i),  EUis 
V.  Selbyijc),  Curtis  v.  Rippon  (Q,  Abralium  v.  Alman  (m). 
Hoy  V.  Master  (n),  Lechmere  v.  Lavie  (o),  Meredith  v.  Hene- 
age  (jp),  Bardsweli  v.  Bardswell  (q). 

Mr.  Turner,  in  reply. — Even  if  we  failed  in  shewing  a 
trust  upon  the  construction  of  the  will,  still  the  executrix 
must  shew  an  intention  that  she  shall  take  beneficially, 
before  she  can  defeat  the  claim  of  the  next  of  kin :  Love 
V.  Gaze,  Andrew  v.  Andrew.  Whatever  may  be  the  con- 
struction put  upon  the  words  "  well  knowing,"  they  can- 
not be  taken  to  shew  that  the  executrix  was  to  take  bene- 
ficially.    It  is,  therefore,  unnecessary  to  discuss  whether 

(a)  2  Ves.  jun.  333.  (A)  1  Sim.  534. 

(6)  3  Beav.  175  ;   11  C.  &  F.          (t)  1  S.  &  S.  69. 

513 ;  and  see  1  Sim.,  N.  S.,  343;  6  (k)  7  Sim.  352. 

Hare,  413.  (0  5  Madd.  434. 

(c)  5  C.  &  F.  111.  (m)  1  Rnss.  509. 

(cO  T.  &  R  260.  (n)  6  Sim.  568. 

(«)  T  &  R  156.  (o)  2  M.  &  K.  197. 

(/)  5  Sim.  22.  (p)  1  Sim.  542. 

iff)  1  R  &  M.  232.  (q)  9  Sim.  319. 
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the  words  "  trusting,"  "  confiding,"  and  "  knowing/'  can 
be  substantially  distinguished.  It  has  been  argued^  that 
there  is  no  case  in  which  the  next  of  kin  haye  taken  in 
such  circumstances,  where  the  word  "  trust  "  has  not  been 
used.  But,  in  anticipation  of  that  argument,  I  referred  to 
Stubbs  V.  Sargon,  where  none  of  the  words  occurred  which 
are  contended  to  be  requisite  to  create  a  resulting  trust. 
Suppose  the  gift  in  Ellis  v.  Selby  had  been  "  I  give  for  the 
purpose  of  &c.,"  can  any  one  doubt  that  the  decision  would 
have  been  the  same,  although  the  word  "  trust "  was  not 
used?  The  distinction  would  be  an  idle  one.  In  Bards- 
well  V.  Bardstvell  (a)  the  words  were  "  well  knowing." 

Lastly.  As  to  the  unproved  papers,  they  are  admissible 
for  the  purposes  for  which  we  rely  on  them :  In  the  Goods  of 
Dyei'Q>),  Ryiaes  v.  Clarkson{c).  These  papers  are  as  much 
connected  with  the  will  as  the  papers  were  in  those  cases; 
and  on  their  authority,  and  on  that  of  the  cases  already 
referred  to  of  Lord  Tnchiquin  v.  French  and  Jfetlvam  Y.IXtJce 
of  Devon,  we  rest  the  admissibility  of  the  papers  in  evidence 
in  this  suit. 


August  6tk. 


The  Vice-Ciiancellor: — 

The  plaintiffs  in  this  cause  sue  as  the  executors  of  the 
Earl  of  Oxford,  lately  deceased,  who  for  a  short  time  sur- 
vived his  sister  Miss  Frances  Harley,  of  whom  the  defend- 
ant is  the  executrix;  the  object  of  the  bill  being  to  esta- 
blish the  claim  of  Lord  Oxford,  as  Miss  Harley 's  sole  next 
of  kin  at  her  death,  which  he  is  admitted  on  each  side  to 
have  been,  to  her  residuary  personal  estate,  which  however 
is  by  her  will  given  in  terms  to  the  defendant,  who  con- 
tends that  it  is  so  given  beneficially,  without  qualification, 
or  with  such  qualification  only  as  is  effected  (if  any  is  effect- 
ed,) by  four  papers  written  by  Miss  Harley,  which  are  men- 
tioned in  the  pleadings,  and  marked  respectively  R,  C.,  D., 


(a)  9  Sim.  319. 


(6)  1  Hagg.  219. 


(c)  1  PhilliiM.  35. 
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and  E.,  under  no  one  of  which,  as  the  defendant  contends,         1849. 
Lord  Oxford  took,  or  could  have  claimed,  any  benefit. 

The  plaintiffs  insist  that  Miss  Harley  gave  the  residue 
of  her  personal  estate  to  the  defendant,  not  beneficially, 
but  for  certain  purposes,  either  wholly  undisclosed  and 
wholly  unknown,  or  apparent  only  on  one  or  more  or  all 
of  the  four  papers  just  mentioned ;  and  that  the  purposes, 
if  any,  thus  apparent  being  to  a  considerable  extent  such 
as  the  statute  of  George  2,  called  the  Mortmain  Act,  has 
prohibited  from  being  so  effected,  must,  to  that  extent  at 
least,  be  held  to  have  failed  for  Lord  Oxford's  benefit;  and 
the  plaintiffs  lay  claim  to  the  whole  of  the  residuary  per- 
sonal estate,  or,  failing  that,  to  a  great  portion  of  it  accord- 
ingly. 

They  therefore  do  not  admit  that  any  one  of  the  four  pa- 
pers marked  B.,  C,  D.,  and  E.  is,  for  any  purpose  or  to  any 
extent,  valid,  effectual,  or  to  be  regarded.  And  the  defend- 
ant, on  her  part,  distinctly  maintains  that,  as  against  her, 
the  four  papers  are  for  every  purpose  void ;  and  that  the 
case  ought,  as  against  her,  to  be  treated  as  if  not  one  of 
them  had  ever  existed.  I  may  here  observe,  that,  on  nei- 
ther side,  has  any  objection  been  made  on  the  ground  that 
the  four  papers  are,  as  I  believe  them  to  be,  unstamped. 
Nor  has  the  defendant  by  her  answer,  or  at  the  bar,  ob- 
jected that  the  suit  is  defective  in  parties. 

Of  the  four  papers,  not  one  has  been  admitted  to  probate ; 
and  not  one  can,  for  any  purpose  of  this  cause,  be  treated 
or  considered  as  testamentary.  If  any  one  of  them  is  valid 
at  all,  it  can  only  be  deemed  valid  in  some  other  charac- 
ter than  as  a  testamentary  instrument  therefore,  so  far  as 
the  present  suit  is  concerned. 

Two  codicils  were  admitted  to  probate  with  Miss  Har- 
ley's  wilL  But  of  these  two  codicils  it  has  not  been  con- 
tended, and  does  not  seem,  that  either  is  material  for  any 
j)resent  purpose. 

The  first  question  is  upon  the  construction  of  the  will, 
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1849.  and  arises  as  well  on  the  manner  in  which  particular  lega- 
cies are  given  to  Miss  Penny  (the  defendant),  as  on  the 
language  in  which  the  residue  is  bequeathed. 

Among  various  legacies  to  various  persons  there  is  this 
bequest  to  the  defendant:  ''To  Sarah  Penny,  of  Great 
James-street,  Bedford-row,  30002.,  and  a  like  sum  of  SOOOZ. 
in  addition,  for  the  trouble  she  will  have  in  acting  as  mj 
executrix." 

The  residue  is  given  thus: — [His  Honor  read  the  residu- 
ary bequest] 

The  will  is  dated  13th  of  May,  1835.  One  of  the  codicils 
is  dated  19th  of  March,  1836.  The  other  is  neither  dated, 
nor  attested,  nor  signed.     The  testatrix  died  in  1848. 

Now,  though  the  language  of  the  particular  bequest  to 
the  defendant  is  not  conclusive  as  to  the  construction  of 
the  gift  of  the  residue,  yet,  a  person  reading  the  will  for 
the  first  time,  and  pausing  immediately  after  that  parti- 
cular bequest,  would,  of  necessity  (I  think),  expect  to  find 
in  the  succeeding  part  of  the  instrument,  either  no  express 
disposition  of  the  residuary  personal  estate,  or  a  disposi- 
tion of  it  otherwise  than  for  the  benefit,  absolutely  and  with- 
out qualification,  of  the  executrix.  The  effect  of  the  terms 
of  the  particular  bequest  must,  I  say,  as  it  appears  to  me, 
be  so  to  affect  the  mind  of  the  reader.  Anything  much 
less  likely  to  be  said  by  a  testatrix,  (particularly  one  in 
Miss  Harley's  circumstances),  if  she  designed  the  residue 
for  the  absolute  benefit  of  her  executrix,  can  hardly,  per- 
haps, be  reasonably  imagined;  especially  when  it  is  ob- 
served that  the  particular  bequest  consists  of  two  l^acies, 
to  one  of  which  the  declared  motive  or  object  appears 
confined  Under  the  law  as  it  stood  before  the  statute 
1  WilL  4,  c.  40,  those,  or  equivalent  words,  used  in  a  case 
of  two  executors  having  unequal  legacies,  or  of  whom  one 
only  had  a  legacy,  would  have  excluded  them  from  all 
title  to  the  residue  ])eneficially  in  the  character  of  execu- 
tors. 
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On  the  whole,  I  cannot  agree  that,  upon  a  question  of  1849. 
the  interpretation  of  the  residuary  gift  in  this  will,  the 
language  of  the  particular  gifts  is  to  be  forgotten  or  dis- 
regarded ;  especially  when  (to  borrow  a  remark  made  by 
Lord  Eldon  in  Langham  v.  Sand/ord  (a),)  it  is  remember- 
ed, that  every  part  of  the  will  became  at  one  and  the 
same  time  the  will  of  the  testatrix,  namely,  by  the  act  of 
subscription,  not  one  part  before  another.  The  will  says, 
together  and  at  the  same  moment,  everything  that  it  does 
say. 

The  words  "  her  executors,  administrators,  and  assigns," 
and  the  words  "  make  a  good  use,"  are  probably  rather  fa- 
vourable than  unfavourable  to  the  defendant's  argument, 
but  are  also  not  conclusive.  Nor  is  the  remark  (if  indeed 
well  founded)  that  the  words  "  in  a  manner  in  accordance" 
are,  in  point  of  grammar  and  syntax,  connected  as  direct- 
ly and  as  much  with  the  words  ^*  good  use,"  as  with  the 
word  ^*  dispose."  This  observation  was,  I  think,  suggested 
by  myself;  but  I  am  not  sure  that  it  is  correct,  and  I  at- 
tribute no  weight  to  it  against  the  defendant.  The  words 
"  make  a  good  use,"  however,  cannot  be  read  as  if  they 
were  disjoined  and  separated.  They  are  part  of  the  same 
sentence  or  paragraph  that  contains  the  word  "  dispose" 
and  the  expression  "views  and  wishes,"  which,  forming 
an  important  portion  of  the  context,  seem  to  me  to  affect 
materially  and  restrict  the  phrase  "  good  use." 

Then  as  to  the  words  "  well  knowing,"  these  cannot  be 
understood  literally.  The  testatrix  did  not  nor  could 
know  that  which  she  professes  to  know.  She  used  this 
expression  in  a  sense  in  which  it  is  often  used,  as  indicat- 
ing belief  and  confidence  with  respect  to  the  future.  And 
how  do  belief  and  confidence  differ  from  faith  and  trust? 
The  phrase  "  well  knowing,"  and  the  expression  of  being 
well  assured — that  of  not  doubting — that  of  desiring — 

(a)  19  Ves.  641. 
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1849.        that  of  hope — ^have  in  various  cases,  some  if  not  all  of 
which  are,  with  otliers  relevant  to  the  present  dispute, 
collected  by  Mr.  Lewin  in  his  valuable  book,  been  held 
sufficient  to  denote  an  intention  to  create  a  "  trust"  in 
the  sense  in  which  the  Court  of  Chancery  uses  that  word. 
Then,  what  is  the  force — what  the  meaning  of  the  words 
"  my  views  and  wishes,"  as  used  in  the  will?    If  the  tes- 
tatrix had  made  her  will  and  died  before  the  statute 
1  Will.  4,  c.  40,  had  not  given  any  legacy  to  Miss  Penny, 
and  had  not  expressly  disposed  of  the  residuary  personal 
estate,  but  had  said  in  the  will,  "  I  have  certain  views  and 
wishes  concerning  the  residue  of  my  personal  property, 
and  in  accordance  with  those  views  and  wishes  I  know 
that  my  executrix  will  dispose  of  it:"   Would  the  execu- 
trix, in  the  absence  at  least  of  any  knowledge  by  her,  and 
of  any  evidence  of  what  the  testatrix  meant  by  " 
views  and  wishes,"  have  been  a  trustee  of  the  residue 
the  next  of  kin?     An  affirmative  answer  to  this  question 
could  not  probably  be  given  by  a  person  taking  the  defend- 
ant's view  of  the  construction  of  the  will  before  the  Court; 
but,  (the  words  "  in  addition,  for  the  trouble  she  will  have 
in  acting  as  my  executrix  "  being  in  my  opinion,  as  I  liave 
said,  material  and  weighty  in  this  case,)  a  negative  an- 
swer to  it  would  not  be  necessarily  inconsistent  with  that 
of  the  plaintiffs.      Whether  the  statute  1  Will.  4,  c  40, 
has  a  bearing  upon  the  present  cause  may  be  a  disputable 
point;  certainly,  however,  it  cannot  affect  the  cause  faTOU^ 
ably  to  the  defendant.     Part  of  the  argument  for  her  has 
been  tantamount  perhaps  to  a  contention  that  the  words 
"my  views  and  wishes"  are  to  be  read  as  if  they  were 
31iss  Penny's  "  views  and  wishes."     It  was  in  terms  ar- 
gued, that  the  language  accompanying  the  residuary  gift 
was  only  the  statement  of  a  reason  for  making  a  bequest 
to  a  legatee  beneficially ;  as  if  the  testatrix  had  merely 
tiuid,   '*  I  give  her  the  residue  of  my  property  because  I 
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know  how  worthy  she  is  of  it/'  or  "  because,  from  her  1849. 
past  conduct,  I  know  how  well  and  wisely  she  will  em- 
I)loy  it ;"  and  it  is  true  that  the  words  may  be  in  a  sense 
Baid  to  denote  the  cause  or  motive  of  the  gift.  But  the 
cause  or  motive  of  a  gift  for  what  purpose?  If  not  the 
cause  or  motive  of  a  gift  to  the  legatee  beneficially,  the 
argument  fails.  The  words  appear  to  me,  in  denoting 
the  cause  or  motive,  to  denote  also  the  object  and  end; 
that  object — that  end — not  the  benefit,  or  not  necessarily 
the  benefit,  of  the  legatee.  It  was  contended  also  for 
the  defendant,  that  the  expression  "views  and  wishes" 
ought  to  be  construed  as  referring  to  the  testatrix's  gene- 
ral habits  and  character,  or  to  the  general  course,  manner, 
and  tenor  of  her  own  life.  It  is  however,  as  it  appears  to 
me,  more  specific  and  particular  in  its  nature  and  applica- 
tion: she  has  used  I  think  the  word  "  views"  as  meaning 
design,  plan,  or  intention;  or  plurally,  designs,  plans,  or 
intentions;  and  the  word  "wishes"  (which  cannot  merely 
be  interpreted  to  mean  "example")  must  be  taken,  I  con- 
ceive, to  have  a  meaning  little  if  at  all  different  from  "  de- 
sire," and  to  be  not  less  strong  certainly  in  the  plaintiffs' 
favour  than  the  word  "  views." 

"To  wish"  is  explained  by  Mr.  Charles  Richardson  as 
meaning  "to  look  after  eagerly,  desirously;  to  desire." 
Dr.  Johnson  gives  to  the  substantive  three  interpretations, 
which  are,  "longing  desire,"  "thing  desired,"  "desire 
expressed."  ^ 

The  testatrix  by  the  will  appears  to  me  to  have  said  in 
substance  to  Miss  Penny,  "  I  give  you  the  residue,  believ- 
ing and  trusting  that  you  will  dispose  of  it  in  accordance 
with  my  design,  intentions,  and  desire;"  and  this  in  a  will, 
in  a  prior  part  of  which  the  testatrix  had  treated  the  ap- 
pointment of  the  executorship  as  a  burthen  and  charge, 
by  tlie  words  "  in  addition,  for  the  trouble  she  will  have  in 
acting  as  my  executrix." 

Accordiijg,  however,  to  the  proper  construction  of  the 


V, 

Pussy. 
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1849.  words  ''  my  views  and  wishes/'  understood  as  I  hare  said, 
BRioiJS  (^^^  considered  in  connection  with  the  context,)  do  thejr 
also  mean  "  views  and  wishes"  that  were  designed  to  be, 
or  that  had  been,  communicated  by  the  testatrix  to  IGss 
Penny,  either  in  writing  or  verbally,  but  otherwise  than 
by  the  will?  I  am  of  opinion  that  they  do;  understand- 
ing the  expression  "communicated  by  the  testatrix  to 
Miss  Penny"  as  extending,  though  not  necessarily  confined, 
to  any  paper  on  the  subject  that  might  be  left  for  the  pur- 
pose by  the  testatrix  at  her  death.  Miss  Penny  could  of 
course  not  execute  a  plan  of  which  she  was  left  in  igno- 
rance; and,  except  from  the  testatrix's  information,  the 
scheme  of  the  testatrix  could  not  be  known« 

If  I  am  right  in  thus  reading  the  will,  does  it  or  does  it 
not  exhibit  an  intention,  that,  merely  by  yirtue  of  the  will 
(without  more)  Miss  Penny  should  not  take  the  residue 
beneficially?  I  think  that  it  does  exhibit  such  an  inten- 
tion. I  think  in  eifect  that  by  it  the  residue  is  giyen  to 
that  lady,  not  necessarily  for  her  benefit  wholly  or  in  part, 
but  is  given  to  her  for  a  purpose  possibly  not  for  her  be- 
nefit wholly  or  partially,  that  is  to  say,  for  a  purpose  of 
which  the  instrument  does  not  contain  explanation  or 
disclosure,  but  refers  for  the  explanation  and  disclosure  to 
some  other  source  of  information  past,  present,  or  future. 

Supposing,  then,  that  source  of  information  to  fail,  sup- 
posing the  explanation  and  disclosure  to  be  not  obtained, 
and  to  be  unattainable — the  executrix,  being  also  the  resi- 
duary legatee,  must  be  treated,  in  my  judgment,  as  hold- 
ing the  residue  in  trust  for  the  next  of  kin ;  a  conclusion 
which  appears  to  me  not  opposed  to  Gihbs  v.  Rumsey  (a), 
Lechmere  v.  Lavie  (6),  and  Wood  v.  Cox  (c),  or  any  of  the 
authorities  cited  at  the  bar  during  the  argument,  but  is 
probably,  if  I  rightly  interpret  the  will,  necessary  in  order 
to  avoid  a  departure  at  least  from  some  of  them. 

I  may  observe  that,  in  Wood  v  Cox,  the  will  contained 

(n)  2V.kB.  294.        (b)  2  My.  &  K.  197.         (r)  2  My.  &  Cr.  fe4. 
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the  words  "for  his  and  their  own  use  and  benefit  for  1849. 
ever;"  and  though  it  contained  the  word  "  wishes,"  the 
codicil  or  additional  testamentary  paper  had  the  word 
"  wish ;"  and  the  Lord  Chancellor  appears  to  have  thought 
that  the  latter  was  to  be  considered  as  declaring  and  ex- 
plaining the  "  wishes  "  mentioned  in  the  will,  and  that  the 
gift  to  Mr.  George  Cox  was  not  a  gift  upon  trust,  but  a 
gift  subject  to  a  charge. 

In  the  case  of  Mordaunt  v.  Huasey  (a)  which  occurred 
long  before  the  statute  of  1  Will  4,  the  then  Lord  Chan- 
cellor thus  expressed  himself:  "upon  the  whole  disposi- 
tion the  testatrix  has  made,  she  has  reserved  an  ulterior 
disposition  of  the  residue:  that  ulterior  disposition  being 
either  not  made  or  not  known  to  be  made,  of  course  the 
executors  can  claim  nothing."  The  cases  of  Morice  v. 
Bishop  of  Durham  (6),  Lord  Cranley  v.  Hale  (c),  Mence  v. 
Mence  (d),  Oerard  v.  Hanbury  (e),  and  Ellis  v.  Selhy  (/),  are 
decisions,  or  contain  at  least  observations  by  Lord  Eldon, 
by  Sir  W,  Chraytt,  and  by  the  present  Lord  Chancellor, 
which  I  think  have  a  bearing,  and  as  to  some  of  them  a 
strong  bearing,  on  this.  Nor  are  Ommaney  v.  Butcher  (g) 
and  Vezey  v.  Jamson  (A),  nor  perhaps  Braddon  v.  Far- 
rand  (i),  inapplicable.  And  in  the  judgment  delivered 
by  Sir  J,  Wigram  in  the  case  of  the  Corporation  of  Glou- 
cester, I  find  these  two  passages :  "  Upon  the  cases  I  have 
referred  to,  the  plaintiffs  founded  the  general  proposition, 
that  if  a  will  contains  an  absolute  gift  to  an  individual, 
that  individual  must  take  for  his  own  benefit,  unless, 
by  other  parts  of  the  will,  that  absolute  gift  is,  with 
certainty,  reduced  to  a  trust  Now,  after  repeated  con- 
sideration of  this  case,  it  appears  to  me,  as  it  did  during 
the  argument,  that  the  cases  referred  to  have  no  appli- 

(a)  4  Ves.  117.  (/)  1  My.  &  Cr.  286. 

(6)  10  Ves.  622.  (gr)  T.  &  R  260. 

(c)  14  Vc8. 307.  (A)  1  S.  &  S.  60. 

(d)  18  Ves.  348.  (0  4  Russ.  87. 

(e)  3  Mer.  150. 
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1849.  cation  to  a  case  like  that  before  me.  Those  cases  sup- 
pose the  whole  intention  of  the  testator^  so  far  as  he  has 
committed  it  to  writing,  to  be  before  the  Court  In  such 
cases  it  may  be  right  (in  the  first  class  referred  to)  to 
hold  that  a  gift,  in  one  part  of  a  will,  to  an  individual,  in 
terms  which,  if  uncontrolled  by  the  context,  would  give 
him  an  absolute  interest,  shall  not  be  reduced  to  a  trust 
by  equivocal  expressions  in  another  part  of  the  will;  and 
(in  cases  of  the  second  class)  it  may  be  a  sound  rule  of 
law,  that  a  gift  which,  if  uncontrolled  by  the  context, 
would  give  an  absolute  interest,  shall  not  be  reduced  to  a 
trust  by  a  mere  recommendation  to  the  legatee  to  give  an 
unascertained  part  of  the  legacy  to  an  individual,  or  any 
part  of  the  legacy  to  an  unascertained  object.  But  I  con- 
fess my  inability  to  apply  the  reasoning  upon  which  those 
cases  are  founded  to  a  case  like  the  present,  in  which  the 
difiiculty  arises  from  this — that  the  Court  has  not  the  ex- 
pressions of  the  testator  before  it  for  its  guidance.  I  can- 
not accede  to  the  proposition  which  was  urged  upon  me, 
that,  because,  in  both  classes  of  cases  referred  to,  uncei^ 
tainty  (in  a  sense)  is  the  foundation  of  the  judgment  of 
the  Court  in  favour  of  the  legatee,  excluding  trust,  it  is 
immaterial  what  the  cause  of  uncertainty  in  any  other 
case  may  be.  The  testator  tells  me,  in  the  third  codicil, 
that  his  ascertained  intentions  are  declared  in  another 
place;  those  ascertained  intentions  are  not  before  me;  and 
the  plaintiff's  argument  requires  me  to  believe,  that,  if 
those  intentions  were  brought  before  me,  the  case  would 
necessarily  fall  within  one  or  other  of  the  cases  I  have 
mentioned.  Taking  tliis,  then,  as  the  case  of  a  legacy  to 
an  individual,  I  am  satisfied  I  should  be  making  and 
not  expounding  a  will,  if  I  were  to  give  the  plaintiffs 
the  decree  they  ask,  so  far  as  the  GO,OOOZ.  is  concerned." 
"  But  no  rule  of  law  can  be  better  settled  than  this — 
tliat  unless  the  legatee  intended  to  be  benefited  by  a  par- 
ticular bequoiit  can  be  ascertained,  tlie  mere  intention  that 
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the  residuary  legatees  of  a  testator  should  not  take  will  be      ^  ]^^^'  ^ 
inoperative.     The  whole  doctrine  of  lapsed  legacies  as-        Brings 
sumes  that  the  interests  of  residuary  legatees  are  abridged        Pknny. 
only  in  favour  of  particular  legatees;  and  if  the  particular 
legacies  fail,  the  residuary  legatees  take  the  whole/' 

The  Vice-Chancellor  was  dealing  with  a  question  upon 
a  particular  legacy  given  (in  effect,  as  it  was  successfully 
contended)  to  an  unascertained  legatee.  But  with  refer- 
ence to  a  claim  of  residue  by  a  testator's  next  of  kin  (at 
least  since  the  statute  of  1  Will.  4),  it  may  be  equally  as- 
serted, that  such  a  claim  does  not  need  the  existence  of 
intention  in  his  favour,  does  not  require  the  absence  of 
expressed  intention  against  him,  but  sustains  itself  where 
there  is  an  inability  to  shew,  by  any  means  which  our  laws 
allow,  the  existence,  in  another's  favour,  of  a  settled  inten- 
tion, legitimate  in  its  nature,  expressed  intelligibly,  and 
capable  of  execution. 

Lastly,  upon  the  appeal  from  the  decision  just  men- 
tioned. Lord  Lyndhurst  is  reported  as  saying,  "But  the 
former  codicil  is  not  produced;  no  account  is  given  of  it; 
and  we  have,  therefore,  no  means  of  ascertaining  the  pur- 
pose for  which  the  gift  was  made,  or  to  what  it  is  to  be 
applied.  In  the  same  sentence  in  which  the  legacy  is 
given,  and  immediately  after  the  words  of  gift.,  the  gift  is 
stated  to  be  for  a  purpose  which  the  testator  had  defined, 
but  which  is  wholly  unknown,  and  cannot  be  discovered. 
How%  then,  could  the  legatee  be  allowed  to  take  the  legacy 
for  his  own  use?  The  purpose  is  a  qualification  of  the  le- 
gacy; it  is  an  essential  part  of  it;  and  till  this  is  ascer- 
tained, it  is  wholly  uncertain  what  the  legatee  is  to  take, 
whether  for  his  own  benefit  or  for  the  benefit  of  others, 
and  for  whom,  whether  for  private  purposes  or  for  public 
or  charitable  objects.  It  is,  therefore,  I  think,  clear,  that 
if  the  legacy  had  been  to  an  individual,  it  must  have  alto- 
gether failed.  What  the  testator  intended  —  whom  he 
meant  to  benefit — does  not  appear,  and  cannot  be  ascer- 
tained." 
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1849.  I  proceed  to  the  question,  ivhether  this  testatrix  has,  in 

an  effectual  or  available  manner,  explained  or  disclosed, 
wholly  or  to  any  extent,  her  "  views  and  wishes,'*  that  is 
to  say,  as  I  read  her  will,  the  purpose  for  which  it  gave  the 
residue  of  her  personal  estate  to  Miss  Pennjr. 

The  only  evidence  in  the  cause,  exclusivelj  of  the  pro- 
bate and  the  four  papers  marked  B.,  C,  D.,  and  K,  consists 
of  the  answer;  which  affords  probably  accurate  informa- 
tion, and  beyond  which  it  is  probable  that  there  cannot 
be  obtained,  and  does  not  exist,  any  useful  information, 
either  upon  the  subject  of  the  intent  or  object  of  the  resi- 
duary bequest,  or  with  reference  to  any  one  of  the  papers 
marked  B.,  C,  D.,  and  £. 

The  only  parts  of  the  answer  to  which  it  can  be  mate- 
rial to  refer  for  any  present  purpose  seem  to  be  the  follow- 
ing passages:  [His  Honor  read  the  passages,  the  substance 
of  which  is  stated  ante,  pp.  529,  530.] 

It  is  not,  therefore,  admitted  or  proved,  nor  do  I  think 
it  likely  to  be  proveable,  that  the  testatrix  made  or  gave, 
communicated  or  left,  any  explanation  or  disclosure, wholly 
or  partially,  of  her  "views  and  wishes"  mentioned  in  the 
will,  save  so  far,  if  at  all,  as  the  papers  marked  R,  C,  D., 
and  E.  contain  any  such  explanation  or  disclosure;  or  that 
any  one  of  those  four  papers  was  written  before  the  making 
of  the  will,  or  before  the  year  1838.  I  mention  the  year 
1838  with  reference  to  the  Act  passed  in  1837,  "for  the 
Amendment  of  the  Laws  with  respect  to  Wills/' 

But  is  either  of  the  four  papers  available  or  effectual 
for  any  purpose?  Assuming,  as  the  Ecclesiastical  Court 
is  said  to  have  held,  and  as,  at  present,  I  consider  at  least 
highly  probable,  that  each  of  them  was  written  in  or  after 
the  year  1838,  I  do  not  (considering  the  statute  of  1837) 
think  that  any  one  of  them  can  be  treated  as  of  any  avail  or 
efficacy,  for  any  purpose;  whether,  if  the  statute  of  1837 
had  not  passed,  any  one  of  them  might  properly  have  been 
admitted  to  probate,  is  a  question,  which,  upon  the  fiurts, 
so  far  as  they  appear,  and  upon  the  cases  decided  at  Doc- 
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tors'  Commons,  and  on  appeal  from  Doctors'  Commons,  so  1849. 
far  as  I  am  acquainted  with  them,  may,  perhaps,  be  thought 
disputable;  but,  however  this  may  be,  the  statute  of  1837 
seems  to  me  to  exclude  them.  Before  that  statute  (I  need 
not  particularly  refer  to  cases  such  as  Adlington  v.  Cann{a), 
Hahergham  v.  Vincent  (b)yMuckle8ton  v.  Brown  (c),  and  Stick- 
land  V.  Aldridge  (d) ),  a  man  could  not,  by  his  will,  enable 
himself  to  devise  freehold  estates  by  an  unattested  codicil. 
But  the  rule  may,  I  conceive,  be  more  largely  stated.  I 
apprehend  that  a  testator,  by  a  will,  whether  made  before 
1838,  or  after  the  commencement  of  that  year,  could  not 
enable  himself  to  make  a  disposition  of  any  part  of  his 
property  by  any  means  which,  if  the  will  had  not  been 
made,  he  could  not  effectually  have  used;  nor  do  I  recol- 
lect any  exception  or  qualification,  beyond  the  well-known 
one,  as  to  affecting  real  estate  by  means  of  a  will  with 
debts  incurred  and  legacies  given  after  it,  which  is  now 
restricted,  so  far  as  the  statute  requires  particular  forma- 
lities for  the  effectual  gift  of  a  legacy.  The  power  of  a 
testator  to  incorporate  in  his  will  another  existing  paper, 
which  the  will,  by  specific  reference  and  description,  iden- 
tifies; and  the  prevention  of  fraud,  by  compelling  a  legatee 
to  perform,  after  the  testator's  death,  a  promise  made  by 
him  to  the  testator,  upon  the  faith  of  which  the  testator, 
to  the  knowledge  of  the  legatee,  gave  the  legacy,  are  scarcely 
exceptions  or  qualifications. 

The  four  papers  under  consideration  being  assumed  not 
to  have  existed  before  1838,  being  not  testamentary,  and 
being  unattested,  can,  as  I  conceive,  have  only  such  effect, 
if  any,  upon  Miss  Harley's  property,  as  they  would  have 
had  if  she  had  died  intestate.  But  would  any  one  of  them 
in  that  case  have  been  of  any  force  or  efficacy  as  an  agree- 
ment, a  gift,  or  a  declaration  of  trust,  or  in  any  other 

(a)  3  Atk.  141.  (c)  6  Ves.  52. 

(6)  2  Ves.  jun.  204 ;  4  Bro.  C.  C.  353.    (d)  9  Ves.  516. 
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manner?  I  am  not  aware  of  a  ground  or  principle  on 
wliich  that  question  can  be  answered  otherwise  than  in 
the  negative. 

It  follows,  that,  subject  to  the  considerations  that  I  am 
about  to  mention,  I  must  hold  the  plaintiffs  entitled  to  an 
administration  decree.  It  may  be  as  unnecessary  formally, 
as  it  is  substantially,  to  direct  an  inquiry  whom  the  tes- 
tatrix left  her  next  of  kin;  though  of  this  I  am  not  quite 
sure. 

But  can  it  in  point  of  form  at  least  or  indeed  in  point  of 
substance  be,  even  upon  this  record,  right  to  make  an  ad- 
ministration decree  without  ascertaining  by  means  of  a 
report,  whether  the  testatrix  explained  or  disclosed  the 
"  views  and  wishes  "  mentioned  in  her  will,  and  in  what 
manner,  if  at  all?  Is  it,  even  upon  this  record,  certainly 
right  to  assume  the  total  invalidity  of  the  four  papers? 

If  not,  will  it  be  correct  to  declare  the  decree  to  be 
without  prejudice  to  the  rights  (if  any)  of  persons  not  par- 
ties, though  no  such  person  probably  could,  even  without 
a  declaration  of  that  kind,  be  precluded  by  the  decree;  and 
the  case  is  not  perhaps  within  the  40th  Order  of  the  26th 
of  August,  1841 ;  or  what  course  should,  with  regard  to  the 
four  papers,  be  taken? 

These  are  points  on  which  I  shall  be  glad  to  receive  any 
suggestions  from  the  bar. 

In  the  absence  of  any  such  suggestions,  the  decree  that 
I  am  disposed  to  make  is  to  this  effect: — 

To  declare  that  the  testatrix  bequeathed  the  residue  of 
her  personal  estate  to  the  defendant  as  a  trustee  for  some 
purpose  or  purposes,  which  the  will  and  codicils  of  the  tes- 
tatrix do  not  disclose,  and  the  nature  of  which  does  not  at 
present  appear. 

Refer  it  to  the  Master  to  inquire  and  state  whether  the 
views  and  wishes  concerning  the  disposition  of  such  resi- 
due, which  are  mentioned  in  her  will,  were  ever  and  when 
declared  or  made  known  by  her  in  or  by  any  instruments, 
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papers,  or  writings,  or  instrument,  paper,  or  writing.  And,  1849. 
if  the  Master  shall  so  find,  he  is  to  state  what  the  same  was 
or  were,  and  the  particulars  and  circumstances  thereof; 
and,  if  the  Master  shall  not  so  find,  then  a  common  ad- 
ministration decree,  with  the  addition  of  liberty  to  him  to 
state  any  circumstances  specially. 

An  appeal  from  this  decision  has  been  heard  before  the 
present  Lord  Chancellor,  and  dismissed,  with  costs. 


Jan,  24^ 
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Ex  parte  John  Hookins, 

In  the  Matter  of  Samuel  Gundry  and  Walter  Eustace 

GuNDRY,  Bankrupts. 

HIS  was  a  petition  by  way  of  appeal  from  the  rejection  a  partner  in  a 
of  a  proof  upon  two  bonds,  under  the  following  circum-  ^JjJ  ^  Ms*  is- 

Stances : —  X^t'ih  perform- 

,  ^  ,  ance,  as  it  was 

The  bankrupts  carried  on  business  as  bankers  atBridport  alleged,  of  a 
In  September,  1812,  the  bankrupt  Samuel  Gundry  gave  SS?  m^tto 
to  his  sister  Mrs.  Hookins  a  bond  to  secure  SOOOt ;  the  con-  ?!®^  fetheron 

'  ni8  death-bed. 

sideration  for  which  was  stated  by  the  petition  to  be,  a  The  sister  died, 

promise  made  by  Samuel  Gundry  to  his  father,  on  his  caliybequeathed 

death-bed,  to  provide  for  Mrs.  Hookins,  the  father  having  bl^^bond!"^ 

left  nearly  all  his  property  to  the  bankrupt  Samuel  Gun-  The  bankrupt 

dry.    Upon  the  bond  it  was  expressed  to  be  agreed  that  the  tees  fresh  bonds 

,  111         .1  n    J   •  j.*i   /:  forsums amount- 

principal  money  should  not  be  called  in  until  nve  years  jng  together  to 

after  the  death  of  the  bankrupt  Samuel  Gundry.      The  by  uTori^nS^ 

bankrupt  Samuel  Gundry  regularly  paid  the  interest  on  bond,  incon- 

the  bond  till  the  death  of  Mrs.  Hookins,  which  took  plrce  delivery  up  of 

in  1841.     By  her  will  she  bequeathed  all  her  property  to  six  years  ^r- 

her  tliree  children,  one  of  whom  and  the  husband  of  an-  ^^»rd8,  the  part- 

'  ners  in  the 

bank,  including 
the  obligor,  became  bankrupt;  and  it  app«*arcd  that,  at  the  times  of  both  the  transactions,  the  firm 
must  have  been  insolvent,  and  that  the  o])ligor  must  have  then  known  or  suspected  this  to  be  the 
case;  but  that  the  transactions  were  entered  into  fairly,  and  without  reference  to  this  circumstance. 
There  was  no  evidence,  however,  of  any  notice  or  suspicion  on  the  port  of  the  obligees : — Heldy  that 
they  were  entitled  to  prove  upon  the  bonds. 

VOL.  III.  O  O  D.  G.  S. 
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1849.        other  she  appointed  her  executora     Sometime  after  her 

Ex  parte      death  the  bankrupt  gave  to  each  of  these  legatees  a  bond 

^^nn^      for  lOOOl,  payable  at  the  expiration  of  fiye  years  from  his 

GuNDRY.      death,  with  interest  in  the  meantime,  in  consideration  of 

their  delivering  up  the  original  bond  and  releasing  him 

in  respect  of  it.    The  bankruptcy  took  place  in  1847;  and 

under  the  fiat  the  obligees  in  two  of  the  substituted  bonds 

tendered  upon  them  the  proofs  now  in  question. 

Mr.  Russell  and  Mr.  E,  W,  Cox,  for  the  appellants. 

The  Vice-  Chancellor  referred  to  Ex  parte  Berry  (a)  and 
said,  that  at  present  he  only  desired  to  hear  the  appellants' 
counsel  on  the  question  relating  to  the  bankrupt's  circum- 
stances when  he  gave  the  substituted  bonds. 

Mr.  Russell  and  Mr.  E,  W.  Cox, — In  Ex  parte  Berry,  the 
first  bond  was  voluntary,  and  it  appears  that  the  bank- 
rupt had  called  a  meeting  of  his  creditors;  yet  Lord  Eldw 
said:  "the  first  bond  was  clearly  good  as  between  the 
obligor  and  obligee;  and,  had  payment  been  enforced  by 
process  of  law  upon  that  security,  it  is  very  difi&cult  to  main- 
tain that  the  money  paid  could  have  been  recovered.  The 
obligee,  instead  of  payment,  gives  another  bond  which 
was  not  voluntary,  being  given  upon  cancelling  the  former 
security."' 

This  case  is  a  decision  in  favour  of  the  proof,  unless 
there  is  a  want  of  good  faith  in  the  transaction,  as  where  it 
is  a  mere  attempt  to  substitute  a  valid  for  an  invalid  se- 
curity. There  is  no  proof  here  of  any  such  want  of  good 
faith,  or  indeed  of  insolvency  at  the  time;  for  the  bank 
stood  its  ground  for  six  years  after  the  transaction.  There 
is  no  allegation  that  they  dishonoured  a  bill  or  refused  a 
cheque  during  the  whole  of  this  period. 

(a)  19  Ves.  218. 
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Mr.  Swanstofi  and  Mr.  Shapter  for  the  assignees. — During  1849. 
the  whole  six  years  the  bankrupts  were  insolvent,  and  knew  Ew]>atu 
themselves  to  be  so.  They  never  ceased  to  be  insolvent  Hookinr, 
during  the  whole  period.  From  1825  the  history  of  this  Gundry. 
bank  is  a  continued  state  of  insolvency.  In  that  year  the 
deficiency  appears  to  have  been  36,000Z.  Now,  it  is  clear, 
that  if  a  man  in  a  known  state  of  insolvency  gives  a  vo- 
luntary bond,  the  obligee  cannot  prove  in  competition 
with  creditors  for  valuable  consideration.  [The  Vice-Chan- 
cellar. — I  assume,  at  present,  that  the  original  bond  was 
given  voluntarily,  but  not  unfairly  (a).]  That  is  sufficient 
for  our  case,  for  the  bankrupt  knew  the  state  of  his  own 
circumstances;  and  it  is  not  necessary,  to  invalidate  the 
bond  against  creditors  for  value,  that  the  obligee  should 
have  known  them  also.  Ex  parte  Berry  (b)  is  conclusive 
in  our  favour,  for  it  appears  from  the  report,  that,  after 
making  the  observations  which  have  been  read  on  the  other 
side.  Lord  Eldon,  on  learning  that  there  was  an  affidavit  of 
the  bankrupt's  insolvency  when  the  second  bond  was  given, 
said,  that  he  could  do  nothing  for  the  bond  creditor.  [The 
Vice-Chancellor. — From  the  marginal  note  it  would  seem, 
that  the  impression  made  by  that  case  upon  the  reporter's 
mind  was,  that  the  circumstance  of  the  insolvency  by  it- 
self was  not  enough.]  Or  it  may  be,  that  the  reporter 
considered  the  proposition  in  the  marginal  note  to  be  suf- 
ficiently established  by  the  fact  of  insolvency.  There  may 
be  fraud  in  equity  without  actual  moral  turpitude. 

The  Vice-Chancellor,  in  the  course  of  the  argument, 
asked  for  the  affidavits  in  Ex  parte  Berry,  But  there  did 
not  appear  to  have  been  any  affidavit  except  the  ordinary 
affidavit  of  service  of  the  petition.  His  Honor  said,  there- 
fore, that  he  supposed  it  was  argued  upon  admissions 

(a)  See  Ex  parte  Mudief^'M.oni.     idge,  5  Taunt.  36. 
D.  &  D.  66 ;  and  Lee  v.  Mugger-         (6)  19  Ves.  2ia 

00  2 


5«52  CAJ9IS  m  cHA5cntr. 

1549.  At  the  conclusion  of  the  argoment,  his  Honor 

^  "     "  My  impression  of  the  case  Ex  parte  Berry  is,  that  Lor4 

HooKixa,  EMon  did  not  act  upon  the  mere  eridencc  of  insoWcncjr, 
OrxDRT.  but  inferred,  that  the  second  securitj  had  been  giren,  not> 
only  with  a  knowledge  of  the  failing  circumstances  of  the 
obligor,  but  with  a  view  to  bankruptcy,  and  for  the  pur- 
pose of  assisting  and  improving  the  case  of  the  obligee. 
So  understanding  the  case  of  Ex  parte  Berry ^  I  entirely 
agree  with  it  If  I  had  understood  it  otherwise,  I  should 
follow  the  authority. 

In  the  present  case,  I  do  not  understand  it  to  be  sug- 
gested, that  either  of  the  obligees  had,  at  the  date  of  the 
bonds,  any  knowledge  or  notice  of  the  insolvency  or  failing 
circumstances  of  Samuel  Gundry  or  of  the  Bridport  Bank, 
or  intended  to  act  fraudulently  or  unfairly.     That  I  take 
to  be  the  state  of  the  evidence  as  to  the  obligees.    Then 
with  regard  to  the  obligor,  it  may  be,  that  he  at  least  sus- 
pected the  bad  circumstances  of  his  firm,  or  would  have 
done  so,  if  his  attention  had  been  directed  to  the  matter; 
but  I  believe  that  neither  his  pecuniary  circumstances,  nor 
the  circumstances  of  his  house,  entered  into  his  motives  is 
giving  the  bonda     I  believe,  that,  on  his  part,  the  trans- 
action was  not  in  the  slightest  degree  connected  with  ac- 
tual or  apprehended  insolvency  or  bankruptcy,  or  with 
any  view  or  notion  that  would  not  equally  have  been  in 
his  mind,  if  he  had  been  one  of  the  wealthiest  men  in 
£ngland.     I  consider  the  transaction  to  have  been  fair  in 
every  respect,  and  in  no  sense  with  the  view  or  intention 
of  bettering  the  case  of  the  obligees  as  against  the  general 
creditors  of  the  obligor  the  bankrupt. 

That  being  so,  I  think  that  the  proof  must  be  admitted; 
I  repeat  that  I  would  not  so  decide,  were  I  of  opinion  that, 
by  doing  so,  I  should  be  contravening  Lord  Eldons  opin- 
ion i^i  Ex  parte  Berry, 

• 

I  hardly  consider  myself  as  differing  from  the  Commit* 
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sioner;  I  have  not  the  same  evidence  as  he  had;  and  he         1849. 
seems  rather  to  have  left  it  to  this  Court  to  decide,  than  to       ^^  parte 
have  decided  it  himself  Hookins, 

in  T€ 

GUNDRY. 


Ex  parte  Mabtha  Miller,  Jan.  24^A, 

In  the  Matter  of  Charles  Henry  Swann,  John  Swann, 
and  William  Swann,  Bankrupts. 

X  HIS  was  the  petition  of  an  annuity  creditor,  seeking  a  Documcnta  of 

valuation  of  her  annuity,  and  the  sale  of  certain  copyhold  pogited,  with  a 

lands,  of  which  the  documents  of  title  were  deposited  to  se-  JJ^Jimwrorm- 

cure  the  annuity.    It  prayed,  in  the  usual  form,  the  appli-  ™»  ^»*  ^'^fY 

wCrO  ucuObIvOCI 

cation  of  the  proceeds  of  the  sale  in  payment  of  the  value  to  tecnre  an 
of  the  annuity,  and  leave  to  prove  for  the  difference.  »Mmdbyboiid. 

The  only  question  was,  whether  the  securities  for  the  ^u^TJutnot 
annuity  were  sufficiently  enrolled.  the  memoran- 

•  •  e*  iiiiA*i  dum.     The 

The  securities  were,  first,  a  bond,  dated  April  11, 1835,  Coun  declined 
whereby,  in  consideration  of  500?.  paid  to  the  bankrupt  ofth^^%rty 
John  Swann  by  the  petitioner,  the  bankrupts  John  Swann  comprised  in 

•^  ^  '  *^  the  security. 

and  William  Swann,  and  their  father,  since  deceased,  be- 
came jointly  and  severally  bound  to  the  petitioner  in  the 
penal  sum  of  500t,  subject  to  a  condition  making  the  bond 
void  on  punctual  payment  of  an  annuity  of  60?.  to  the  pe- 
titioner for  her  life.  Secondly,  the  deposit,  by  the  bank- 
rupt, 'with  the  petitioner  of  the  title  deeds  of  a  copyhold 
estate,  with  a  written  memorandum,*  expressing  that  the 
deposit  was  made  by  way  of  further  security  for  the  pay- 
ment of  the  annuity. 

A  memorial  of  the  bond  was  duly  enrolled  in  Chancery, 
in  pursuance  of  the  53  Geo.  3,  c.  141;  but  the  memorandum 
of  deposit  was  not  noticed. 

Mr.  Webby  in  support  of  the  petition. — It  is  not  neces 
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184D.  sary  that  the  memorandum  of  deposit  should  be  enroll- 
Ejt  parte  ^'  ^^  Morris  V.  Joues  (a),  there  was  a  grant  of  an  annu- 
Miller,      j^y  which  was  enrolled,  and  there  was  an  assignment  of 

In  T€ 

SwANN.  certain  policies,  which  were  to  be  re-assigned  on  redemp- 
tion of  the  annuity.  It  was  there  contended,  that,  as  these 
policies  were  of  considerable  value,  the  assignment  ought 
to  have  been  enrolled;  and  that,  for  want  of  enrolment, 
the  grant  of  the  annuity  was  void  But  the  Court  of 
Queen's  Bench  held  otherwise.  The  explanatory  Act  of 
3  Geo.  4,  c.  92,  expressly  provides  (sect  2)  that  a  deed 
granting  an  annuity,  if  duly  enrolled,  shall  be  valid,  al- 
though some  other  deed  securing  the  annuity  is  not  en- 
rolled.— He  also  referred  to  Doe  v.  BiJigham  (6). 

Mr.  Russell  for  the  assignees. — There  is  no  substantial 
difference  between  the  Acts  53  Geo.  3,  c.  141,  and  3  Gea  ^ 
c.  92;  all  that  the  2nd  section  of  the  latter  Act  declares 
is,  that  the  want  of  enrolment  of  one  deed  shall  not  invali- 
date another.  But  it  is  upon  the  unenrolled  security  that 
the  present  order  is  sought. — He  referred  to  Rosher  v. 
Hurdis  (c),  and  Sandilands  v.  Marsh  (d). 

Mr.  Webb,  in  reply,  submitted,  that,  as  the  deposit  would 
have  been  good  without  a  memorandum,  the  want  of  en- 
rolment of  that  document  could  not  affect  the  case,  except 
as  to  costs. 

The  Vice-Chancellor: 

I  think  that  there  is,  for  this  purpose,  no  substantial  dif- 
erence  between  the  two  Acts.  I  will,  however,  give  the 
petitioner  the  opportunity  of  entering  a  claim  and  filing  a 
bill;  and,  unless  she  should  do  so  within  a  limited  time, 
the  petition  must  be  dismissed,  with  costs. 

(a)  2  B  &  C.  232.  (c)  5  T.  R  678. 

(6)  4  B.  &  Aid.  672.  (rf)  2  B.  &  Aid,  673. 


T 
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1849. 

Ex  parte  William  Pennell  and  Others,  j^^  24^ 

In  the  Matter  of  Joseph  Turner,  a  Bankrupt 

HE  fiat  was  issued  on  the  18th  of  January,  184a  A  bankrupt  ob- 

tamed  an  order 

On  the  2nd  of  November,  1848,  the  bankrupt  presented  for  leave  to  lur- 
his  petition  for  leave  to  surrender,  and  that  the  costs  of  hi«  costs  to  be 
the  petitioner  might  be  paid  out  of  the  estate.  In  support  JJ!^J"on**a^ 
of  that  petition,  the  petitioner  made  an  affidavit,  that  he  tition  supported 
left  England  for  the  Cape  of  Good  Hope  in  1847,  on  ac-  stating,  that  hu 
count  of  family  disagreements;  and  that,  at  that  time,  he  ^prevented 
believed  there  were  ample  funds  to  pay  all  his  creditors  \^J^  ^y^ 

'■    ''  Jeft  England  on 

twenty  shillings  in  the  pound;  that  he  returned  to  England  account  oihr 
on  the  9th  of  September,  1848,  and  had  no  notice  before  ments.  The 
the  10th  of  September,  1848,  of  the  fiat.  S^J^Tn^ 

On  the  15th  of  November,  1848,  an  order  was  made  pearing  before 

the  Commission- 

upon  this  petition,  which  was  not  opposed  by  the  assignees,  er  to  surrender, 
giving  leave  to  the  bankrupt  to  surrender,  and  directing  ed,^d*stated 
payment  of  the  costs  of  the  bankrupt  and  of  the  assignees  ^*i^^*^ 
out  of  the  estate.  cownt  0^  ^^ 

rwvt  •  ji  ••  i»*ij^  embarrass- 

The  assignees  now  presented  a  petition,  stating,  that  on  ments.    The 
the  8th  of  December,  1848,  a  sitting  was  held  for  the  surren-  Sponpetitioned 
der,  in  pursuance  of  the  order  of  the  Court;  and  that  the  Jo  have  the 

^         ^  '  ^       former  order 

bankrupt  then  stated,  that,  finding  he  was  embarrassed  in  discharged;  but 

1  •  •  •  .  1   i_     1  I'll     ii         1         the  Court  refus- 

his  pecuniary  circumstances,  and  had  many  bills  then  be-  ed  to  discharge 
coming  due,  and  having  received  a  threatening  letter  from  ^^ j^cireum-^^ 
one  of  his  principal  creditors,  he,  on  or  about  the  14th  day  •*"!<*  would  be 

.  ,  .         .  properly  regard- 

of  December,  left  England,  without  notice  to  his  wife  or  ed  when  the 
family,  and  sailed  for  the  Cape  of  Good  Hope;  that  he  had  piied7or  hiT 
previously  had  disputes  with  his  wife's  father  on  pecuniary  certificate, 
matters;  but  that  his  reason  for  quitting  England  was  the 
embarrassed  state  of  his  affairs.     That  he  also  stated  that, 
on  leaving  his  place  of  business,  he  took  with  him  various 
goods,  consisting  of  cutlery,  guns,  bridles,  and  whips,  for 
the  sale  of  which  he  afterwards  obtained,  in  different  places 
at  the  Cape,  140i.;  and  that  he  took  with  him,  in  money, 
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1849.  about  loot  The  petition  stated,  that  the  Commissioner 
Ex  parte  thereupon  refused  to  take  the  surrender,  and  certified  as 
Pbnnell,      follows : — "  I  have  declined  to  take  such  surrender,  inas- 

In  re 

Turner.  much  as  the  reason  assigned  by  the  bankrupt,  on  exami- 
nation this  day  before  me,  for  absenting  himself  from  his 
place  of  business  and  departing  this  realm,  is  inconsistent 
with  his  affidavit,  made  in  support  of  his  petition  to  his 
Honor  Vice -Chancellor  Knight  Bruce  for  leave  to  surren- 
der." 

The  prayer  of  the  present  petition  was,  that  the  order 
of  the  15th  of  November,  1848,  might  be  discharged;  and 
that  all  the  costs  of  the  former  petition  and  of  the  petition 
now  presented,  might  be  paid  by  the  bankrupt  personally. 

Mr.  Swanston  and  Mr.  Sheffield  for  the  petition. 
Mr.  Tlioinas  for  the  bankrupt 

The  Vice-Chakcellob: — 

This  question  may  be  properly  raised  when  the  bankrupt 
shall  apply  for  his  certificate.  He  may  never  deserve  his 
certificate ;  but  that  is  not  the  question  before  me. 

If  the  assignees  had  asked  that  the  bankrupt  should  be 
examined,  when  he  obtained  the  order  to  surrender,  I 
might  have  ordered  that  to  be  done.  As  it  is,  I  think  the 
proper  course  is  to  dismiss  this  petition,  with  costs.  I  may 
add,  however,  that  I  do  not  intend  my  decision  to  have 
the  efiect  of  preventing  the  Commissioner  from  giving  the 
costs  of  this  petition  to  the  assignees  out  of  the  estate,  if 
he  should  so  think  fit. 
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1849. 

Ex  parte  Charles  Stewart,  j,^^  ^^^^ 

In  the  Matter  of  Charles  Stewart.  ^''^  2^- 

iHIS  was  a  petition  to  have  a  fiat  which  had  issued  A  hamster,  who 
against  the  petitioner  annulled  for  want  of  trading,  under  t^ree  piece8**of 
the  following  circumstances,  as  appearing  upon  the  affida-  ?^^,"^  ^^ 

yits.  upon  them  for 

.,  .■  t  •      nc\  Ac%  y  ^       *^®  purpose  of 

The  petitioner  was  a  barrister,  and  in  1842  became  the  lettiag— /re« 
lessee  of  two  pieces  of  building  ground,  one  at  Notting-hill,  "r  withhTth'e 
and  another  at  Shepherd 's-bush.     He  entered  into  a  con-  meaning  of  the 

*  ^  bankrupt  laws; 

tract  with  a  builder,  who  thereby  agreed  to  build  on  the  but,  on  it  ap- 

ground  a  certain  number  of  houses  at  a  stated  price.  had  accepted  a 

This  contract  was  afterwards  abandoned,  and  the  peti-  ^^him  tln^ 

tioner  proceeded  to  build  upon  the  ground  200  houses,  description  of 

\  .  .  builder,    and 

purchasing  the  materials  for  this  purpose.  had  brought 

As  the  houses  were  completed  he  let  them ;  and,  in  the  giander,  on  the 
course  of  his  dealings,  with  reference  to  these  undertak-  8^""^  that  the 

°  '  word  complain- 

ings, he  accepted  a  bill,  addressed  to  him  as  "Mr.  Stewart,  ed  of  injured 

him  as  a  trader, 
builder.  the  tiat  was  an- 

He  also  brought  an  action  of  slander,  on  the  ground 
that  the  slanderous  expressions  complained  of  had  a  ten- 
dency to  injure  him  in  his  character  of  a  trader  subject 
to  the  bankrupt  laws. 

Mr.  Russell  and  Mr.  Bramwelly  in  support  of  the  petition, 
contended,  that  a  person  who  built  houses  for  the  purpose 
of  letting  them  could  not  be  considered  a  "  builder"  within 
the  meaning  of  the  Act 

The  Vice-Chancellor  asked  if  there  was  any  decision 
upon  the  point. 

Mr.  Stvanston  and  Mr.  Bacon,  for  the  assignees,  submit- 
ted, that  the  case  was  completely  governed  by  E.v  parte 


nulled  without 
costs. 


Stiwa&t. 
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1849.         Neirinckx  (a).     Ex  parte  Edwards  (6)  was  also  refened 

EJtpnrie         ^^' 
Stewart, 

/»  ^         The  Vice-Chancellor  : — 

Having  before  me  the  case  referred  to,  I  cannot  annul 
the  fiat.  I  can  only  give  liberty  to  the  petitioner  to  bring 
an  action  for  the  purpose  of  haying  the  question  tried  at 
law. 

The  petition  was  ordered  to  stand  over,  with 
liberty  for  the  petitioner  to  bring  an 
action. 


May  %nd.  The  petition  now  came  on  to  be  disposed  of,  an  action 
having  been  brought,  and  the  jury  having  found  against 
the  trading.  At  the  trial,  the  Judge  (Mr.  Baron  Parke), 
put  to  the  jury  three  questions : — 

First,  whether  there  was  evidence  of  the  plantiff  hav- 
ing sold  timber,  sand,  and  other  materials  for  profit? 
Secondly,  whether  the  plaintifi*  was  a  builder  in  this  sense, 
ready  to  build  a  house  for  any  one  who  would  give  him 
an  order  for  that  purpose?  Thirdly,  whether  the  plaintiff, 
after  building  the  houses  at  Shepherd's-bush,  Notting-hiU, 
and  others,  which  it  appeared  that  he  had  built  in  Bolton- 
row,  meant  to  confine  himself  to  those  three  instances;  or 
whether  he  had  an  intention,  generally,  to  enter  into  other 
building  speculations? 

The  jury  found,  that  the  plaintiff  did  not  buy  and  sell 
timber,  sand,  and  other  materials  with  a  view  to  make  a 
profit;  secondly,  that  the  plaintiff  was  not  a  builder  in 
the  sense  of  being  ready  to  build  a  house  for  any  one 
who  might  give  him  an  order  for  the  purpose ;  and,  third- 
ly, that  the  plaintiff  intended  to  confine  himself  to  the 
three  instances  of  building  mentioned  in  the  third  qncs- 

(n)  2  Mout.  &  A,  384,  542.  (h)  1  Mont.  D.  &  De  Gex,  3. 
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tion,  and  had  no  intention  of  entering  generally  into  other         1849. 
building  speculations;  and  they  thereupon  found  a  verdict       sxparu 

for  the  plaintiff.  Stewart, 

.  .  .  In  re 

A  motion  for  a  new  trial  was  refused  in  Easter  Term  Stewart. 
following,  when  Mr.  Baron  Parke  observed,  that  he  had 
put  the  third  question  to  the  jury  with  reference  to  the 
observations  of  the  Chief  Judge  in  Ex  parte  N^eirinckx;  and 
also,  that  he  had  so  much  doubt  as  to  the  question,  whe- 
ther Mr.  Stewart  was  a  builder  within  the  meaning  of  the 
bankrupt  laws,  that,  if  the  jury  had  found  that  he  was  a 
builder,  he  should  have  reserved  that  question  for  the 
opinion  of  the  Court. 

Mr.  Russell  and  Mr.  BramweU  now  asked,  that  the  fiat 
might  be  annulled. 

Mr.  Swanston  contended,  that  the  questions  put  by  the 
learned  Judge  did  not  fairly  raise  the  point  in  dispute. 
He  also  objected  that  the  petitioner  had  withheld  his  books 
from  his  assignees,  at  the  trial;  so  that  the  evidence  was 
not  fully  before  the  jury. 

The  Vice-Chancelloe: — 

In  the  first  place,  I  am  of  opinion,  that  the  finding  of 
the  jury  is  correct,  with  reference  to  the  evidence  before 
them.  So  treating  that,  I  have  next  to  consider,  whe- 
ther, if  the  books,  which  have  been  the  subject  of  obser- 
vation to-day,  had  been  in  the  possession  of  the  defend- 
ants at  law  in  sufficient  time  before  the  trial,  and  had  been 
laid  before  the  jury,  with  all  the  observations  properly  be- 
longing to  them,  there  would  have  been  further  evidence 
before  them,  such  as  ought  to  have  made  a  difference  in 
the  answer  to  any  of  the  three  questions  put  to  them  by 
the  learned  Judge;  I  am  of  opinion  that  there  would  not. 
I  think  that  it  would  not  have  been  right  to  make  any 
difference  in  the  verdict  on  the  ground  of  any  such  addi- 
tion to  the  evidence. 
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1849.  Next,  it  has  been  argued,  that  the  three  questions  put 

Ejt parte  ^  *^®  j^^y  did  not  exhaust  the  subject;  and  that,  in  par- 
Stewart,  ticular,  the  third  question  ought  to  have  been  altered  or 
Stewart.  added  to.  I  am  of  opinion  that,  assuming  the  jury  to 
have  correctly  answered  the  other  questions  put  to  them, 
whatever  answer  they  might  have  given  to  the  third  ques- 
tion as  altered  in  the  manner  now  proposed  on  behalf  of 
the  respondents,  it  would  have  made  no  difference,  and  I 
should  have  held  still,  as  I  now  hold,  that  this  gentleman 
was  not  a  builder  within  the  meaning  of  the  Act. 

On  the  whole,  I  am  satisfied,  that  this  fiat  is  bad  in  law, 
and  must  be  annulled.  As  to  the  costs,  without  saying 
whether  the  ruling  of  the  learned  Judge  at  the  trial,  or  the 
ruling  of  the  Court  of  Exchequer  upon  the  application  for 
a  rule  nisi  for  a  new  trial,  or  any  decision  now  on  this  fiat 
that  it  must  be  annulled,  is  consistent  or  inconsistent  with 
the  case  Ex  parte  Neirinckx,  it  is  impossible  to  say,  on  this 
question  of  costs,  that  the  existence  of  that  case  is  a  matter 
to  be  forgotten.  To  this  consideration  are  to  be  added 
these,  that  this  gentleman  has  accepted  a  bill  drawn  upon 
him  by  the  description  of  "  Mr.  Stewart,  builder,"  and  has 
brought  an  action  with  a  declaration,  in  which  he  has  de- 
scribed himself  as  a  trader  subject  to  the  bankrupt  laws. 
The  consequence  is,  that  I  shall  give  the  successful  party 
here  no  costs  up  to  the  time  of  my  order  directing  or  al- 
lowing the  trial,  inclusive.  The  costs  since  must  be  paid 
by  the  petitioning  creditor. 

Ordered  accordingly;  and  that  the  costs  of 
the  trial,  not  exceeding  501,  should  be  paid 
by  the  petitioning  creditor,  who  was  to 
be  at  liberty  to  set  off  against  them  the 
debt  due  to  him  from  the  petitioner. 
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1849. 


Ex  parte  Rowland  Evans  and  Others,  ^^-  ^^^• 

1850. 

In  the  Matter  of  John  Foster,  a  Bankrupt.  May  \Bt, 

JDY  an   indenture,  dated  the  13th  of  July,  1841,   and  A  trader,  upon 

^  his  daughter's 

made  between  William  Aggas  of  the  first  part,  the  bank-  marriage,  coye- 
rupt  of  the  second  part,  Maria  Foster  his  daughter  of  the  so^ongastiie' 
third  part,  and  the  petitioners  of  the  fourth  part,  being  the  j^J?^^^' 
settlement  which  was  executed  prior  to  and  in  contem-  or  any  issue  of 
plation  of  the  marriage  between  William  Aggas  and  Maria  entitled  under 
Foster,   the  bankrupt   covenanted  with   the  petitioners,  oAhrsettTe"" 
their  executors,  administrators,  and  assigns,  that  in  case  ™®"*»  should 

,  ,  ^  live,  such  a  sum 

the  intended  marriage  should  be  solemnised,  the  bank-  as  with  the 

,1.1.  .  j'-xi  IT  annual  produce 

rupt,  his  heirs,  executors,  or  administrators  would  pay  of  any  property 
or  cause  to  be  paid  to  the  petitioners,  their  executors,  J^^^^h  might 

r  r  y  'be  received  as 

administrators,  or  assigns,  during  such  time,  and  so  long  therein  men- 
as  William  Aggas  and  Maria  Foster,  or  either  of  them,  or  amount  to  150/.: 
any  issue  of  the  said  intended  marriage,  immediately  enti-  ^^  pa^nu  of 
tied  under  the  provisions  thereinafter  contained,  should  be  ^^®  annuity  be- 

,    ,  ,  .  commg  due  af- 

living,  an  annuity  of  such  an  amount,  as  either  alone,  un-  ter  the  issuing 
til  any  real  or  personal  estate  should  devolve  upon  or  vest  the*trade^uid 
in  the  said  William  Aggas  and  Maria  Foster  in  her  right,  "^*  ^  P™^^- 
or  any  issue  of  the  said  intended  marriage,  under  the  said 
settlement  of  her  said  father  and  mother  and  the  said 
thereinbefore-mentioned  will  or  either  of  them  or  other- 
wise howsoever,  or  together  with  the  clear  annual  produce 
to  arise  or  be  payable  from  any  such  real  or  personal  es- 
tate, or  both  real  and  personal  estate,  as  the  case  may  be, 
after  any  such  devolution  or  vesting  as  aforesaid  should 
take  place  for  the  time  being,  would  from  time  to  time 
make  up  one  full  annuity  or  yearly  sum  of  1501. 

The  marriage  took  place,  and  no  real  or  personal  estate 
had  yet  devolved  upon  or  become  vested  in  William  Aggas 
and  Maria  his  wife  in  her  right  or  any  issue  of  them,  or 
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1849. 

Ex  parte 

Evans, 

Imre 

FOSTXK. 


the  petitioners,  under  or  by  virtue  of  the  settlement,  or 
otherwise  howsoever. 

On  the  24th  of  October,  1842,  the  fiat  issued. 

On  the  25th  of  March,  1843,  the  petitioners  tendered  a 
proof  under  the  said  fiat  against  the  separate  estate  of  the 
said  John  Foster  for  the  value  of  the  annuity,  as  a  contin- 
gent debt;  but  such  proof  was  rejected,  on  the  ground  that 
the  contingencies  on  which  the  said  annuity  depended 
were  such,  that  the  value  of  the  said  annuity  could  not  be 
ascertained. 

At  the  date  of  the  fiat  422.  Ss.  4(2.  was  due  and  owing 
to  the  petitioners  for  arrears  of  the  annuity;  and  on  the 
25th  day  of  March,  1843,  there  was  due  and  owing  to  them 
the  sum  of  105Z.,  including  the  amount  of  such  arrears 
and  a  proportional  part  of  the  current  half  year  up  to  the 
time  of  tendering  the  proof;  and  the  petitioners  were  on 
that  day  allowed  to  prove,  and  were  admitted  as  creditors, 
against  the  separate  estate  of  the  said  bankrupt  for  that 
amount 

Under  the  joint  estate  dividends,  amounting  in  the 
whole  to  65.  Id.  in  the  pound,  have  been  paid  to  the  joint 
creditors. 

The  creditors  upon  the  separate  estate,  including  the 
petitioners,  in  respect  of  their  said  claim  for  1052.,  were 
paid  in  full,  and  a  surplus  from  his  separate  estate  was 
carried  over  to  the  credit  of  the  joint  estate. 

On  the  6th  of  March,  1843,  the  bankrupt  obtained  his 
certificate. 

In  and  during  the  year  1848,  and  after  the  above  dis- 
tribution as  aforesaid,  a  further  sum  of  12112.  4«.  6d,  was 
received  by  the  official  assignee  as  part  of  the  separate 
estate  of  the  bankrupt,  to  which  he  became  entitled  in 
right  of  his  wife. 

The  whole  of  the  said  annuity  of  1 502.  per  annum  had 
continued  to  be,  and  still  is,  payable  under  and  by  virtue 
of  the  said  indenture;  and  the  instalments  which  accrued 
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due  after  the  date  of  the  above-mentioned  proof  down  to        1649. 
the  21st  of  September,  1848,  amounted  to  823Z.  16ft  Sd,  Ex  parte 

The  petitioners  tendered  a  proof  for  the  balance  due  in  ^jnrt 
respect  of  this  amount  after  deducting  some  payments  Foster. 
which  had  been  made  by  the  bankrupt;  but  the  Commis- 
sioner rejected  the  proof,  because  no  case  had  been  pro- 
duced to  him  in  which  payments  periodically  accruing 
after  the  date  of  the  bankruptcy  had  been  admitted  to 
proof 

The  present  petition  was  then  presented,  praying  that 
the  petitioners  might  be  admitted  creditors  for  7031  16*. 
lOrf.,  the  above-mentioned  balance,  and  might  receive  di- 
vidends thereon  (not  disturbing  former  dividends). 

Mr.  Hardy,  in  support  of  the  petition,  cited  Re  Gales  (a). 
Ex  parte  Myers  (6),  Ex  parte  Orundy  (c),  Ex  parte  Mar- 
shall (d),  Thompson  v.  Thompson  (e). 

An  unreported  case,  before  the  Subdivision  Court,  of 
Re  Whitmore  (/),  was  referred  to  as  containing  a  summary 
of  the  authorities,  and  as  shewing,  that  in  Ex  parte  Orundy 
the  general  point  was  taken,  although  it  does  not  so  appear 
by  the  report. 

Mr.  J.  Russell,  amicus  curiae,  confirmed  this  statement. 

The  Vice-Chancellor  said,  that  the  case  did  not  seem  to 
fall  within  the  56th  section  of  6  Geo.  4,  c.  16,  or  within  any 
other,  as  far  as  it  appeared ;  and  that  he  could  not  decide 
in  favour  of  the  proof  without  the  opinion  of  a  Court  of 
law  being  obtained. 

(a)  1  De  G.  100.  {e)  2  Bing.  N.  C.  169 ;  and  see 

(6)  Mont.  &  B.  229.  2  D.  &  C.  126. 

(c)  Mont.  &  M.  293.  (/)  See  the  next  caae. 

(i)  1  Mont.  &  A.  lia 
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1849.  A  case,  embodying  the  foregoing  statement,  was  accord- 

Eat  parte  ^^glj  directed  for  the  opinion  of  the  Court  of  Common 

^/n*^^  Pleas  upon  the  following  question : — 


FOSTKR. 


Whether  the  said  Rowland  Evans,  Thomas  Foster,  and 
Charles  Crompton  are  entitled  to  prove  against  the  sepa- 
rate estate  of  John  Foster  (the  bankrupt),  in  respect  of  the 
said  annuity,  for  the  instalments  thereof  accrued  since  the 
25th  day  of  March,  1843,  the  date  of  the  first  mentioned 
proof,  or  any  or  either  of  them,  and  receive  dividends  with 
the  other  creditors,  not  disturbing  any  former  dividends? 

The  following  certificate  was  sent  by  the  Court  of  Com- 
mon Pleas. 

"  This  case  has  been  argued  before  us  by  counsel.  We 
have  considered  it,  and  are  of  opinion  that  Rowland  Evans, 
Thomas  Foster,  and  Charles  Crompton,  are  not  entitled  to 
prove  against  the  separate  estate  for  the  instalments  men- 
tioned in  this  question. 

W.  H.  Maflb, 

C.  Cresswell, 

E.  W.  Vaughan  Williams, 

T.  N.  Talfourd." 


1850.  Upon  the  case  coming  back  upon  the  certificate,  the 

May  1st.  Vice-Chancellor  dismissed  the  petition,  but  directed  the 
costs  of  both  parties  to  be  paid  by  the  assignees,  they  con- 
senting thereto. 
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In  the  Matter  of  Whitmore,  Wells,  and  Others.  Feb.  \Sth. 

In  this  case,  a  proof  was  tendered,  upon  a  covenant  of  the  bankrupt  A  trader  cove- 

Whitmore ;  and  the  case  now  came  on  for  judgment  in  a  Sub-division  naiited  by  an 

Court,  consisting  of  Mr.  Commissioner  Merivahy  Mr.  Commissioner  tlcment  to  pay 

Fonblanq\ie,  and  Mr.  Commissioner  Holroyd,  the  premiums  on 

The  facts  appear  in  the  judgment.  f^rK^n  aasigned 

pohcies  of  m- 

,,^  ..  tr    *     1  11.1  -,^.    surance  on  his 

Mr.  Commissioner  ifenva^  pronoimced  the  judgment  of  tiie  Court  ijfe  ^^  jf  he 

as  follows : —  failed  to  do  so. 

The  question  in  this  case  arises  out  of  a  settlement  on  the  bank-  J°  '^^tj? 

rupt*s  marriage,  by  which,  after  reciting  an  agreement  on  the  part  of  amount  which 

the  lady's  father,  to  secure  to  the  trustees  of  the  settlement  the  prin-   they  should  pay 

cipal  sum  of  40{)(V.,  to  be  paid  to  them,  together  with  interest,  within   ^"  ^^^^*^^  ®^^^® 
.     .  7  r  ...  premmms.    On 

a  limited  period  ;  and  further  reciting,  that  it  had  been  agreed,  on   his  becoming 

the  part  of  the  bankrupt,  that  he  should,  by  assignment  of  two  cer-  bankrupt — 

tain  policies  of  assurance  on  his  life,  secure  to  the  trustees  the  prin-  f'^'*»  ^^^  ^^ 
^  .     ,  '^     .      trustees  could 

cipal  sum  of  5000/.,  to  be  paid  to  them  within  three  months  after  his   not  prove  for  the 
death ;  and  that  they  (the  trustees)  should  stand  possessed  of  the   amountrcquired 

said  two  sums  of  4000/.  and  6000/.  on  the  trusts  theremafter  men-  ^^,'^®  ®.^^f  * 

to  be  paid  to 

tioned ;  and  after  further  reciting  that  the  lady's  father  had,  in  pur-  keep  up  the  po- 
suance  of  his  agreement,  executed  a  bond  to  the  trustees  for  the  licies  during  the 
payment  of  the  4000/.  within  one  year  after  the  marriage,  it  was  r^C^ruDt's^life^ 
declared,  that  the  trustees  should  stand  possessed  of  the  said  4000/. 
upon  trust,  to  suffer  the  same  to  remain  on  the  security  of  the  bond 
until  six  months  after  the  death  of  the  father,  and  then  to  sell  and 
invest,  and  stand  possessed  of  the  securities  upon  the  usual  trusts  of 
the  settlement;  and  it  was  further  witnessed,  that  the  bankrupt 
thereby  sold  and  assigned  to  the  trustees  the  said  two  policies,  to  be 
held  on  the  trusts  after  mentioned,  appointing  them  his  attomies  to 
recover  the  principal  monies,  and  covenanting  that  he  (the  bank- 
rupt) would  pay  the  premiums,  and  produce  to  the  trustees  his 
receipts,  and  would  also  repay  to  the  trustees  any  sums  which  they 
might  have  advanced  in  payment  of  premiums,  in  case  of  his  making 
default ;  and,  lastly,  to  do  all  such  further  acts  as  might  be  rea- 
sonably required  for  more  effectually  assigning  the  policies.  The 
settlement  contained  a  proviso  for  the  purpose  of  preventing  for- 
feiture, whereby  the  trustees  were  empowered,  whenever  they 
should  think  it  expedient,  to  pay  the  premiums  out  of  the  interest  of 
the  4000/.  or  of  the  securities  on  which  it  might  be  invested ;  and 
also  another  proviso,  that  if  the  bankrupt  should,  at  any  time  during 
his  life,  pay  to  the  trustees  the  two  principal  sums  of  2000/.  and 
300<V.,  secured  by  the  policies,  the  trustees  should  re-assign  to  him 
the  policies ;  and  it  was  further  declared  and  agreed,  that  the  trus- 
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184«3.  tees  should  stand  possessed  of  the  said  principal  suitis  of  2000/.  and 

'*'     V     "^       3000?.  secured  by  the  policies,  or  of  the  5000?.  so  paid  in  dischai^  of 
In  re  ^^^  same,  upon  trust,  to  pay  the  interest  to  the  bankrupt  during  his 

life,  then  to  his  wife  if  surviving,  and  after  the  death  of  the  sorvivor 
upon  the  trusts  deckired  as  to  the  4000?.  It  is  alleged,  that  the 
amount  of  the  several  successive  premiums  covenanted  to  be  paid 
by  the  bankrupt  during  his  lifetime,  does  not  constitute  a  debt  that 
is  proveable,  by  reason  of  its  being  incapable  of  valuation  according 
to  tho  provisions  of  the  56th  clause  of  the  stat.  6  G^eo.  4.  Wb^er 
the  absence  of  an  express  covenant  for  the  payment  of  the  principal 
Bimi  secured  might  or  might  not  be  supplied  in  the  present  case  by 
implication,  arising  out  of  the  general  nature  of  the  agreement  be- 
tween the  parties  to  the  settlement,  is  not  for  our  decision,  because 
the  proof  tendered  is  for  the  amoimt  of  two  several  stuns  of  81  d?.  8<. 
and  1548?.  08.  7d,,  which  are  the  sums  stated  to  be  required  by  the 
several  offices  to  be  paid  in  respect  of  the  policies  for  the  remaindtf 
of  the  bankrupt's  life.  To  this  form  of  proof  it  is  our  duty  now  to 
confine  ourselves,  and  to  consider,  with  reference  to  this,  only  the 
several  cases  which  have  been  referred  to  in  argument.  In  the  case 
oi  Ex  parte  TindaU(a)y  the  objections  to  the  proof  were,  as  in  the 
present  instance,  that  there  was  no  debt  actually  o(»itracted;  and 
that,  if  any  debt,  it  was  not  a  contingent  debt  within  the  intention 
of  the  56th  clause  of  the  statute.  This  case,  it  will  be  remembered, 
was  first  heard  before  Vice-Chancellor  Leach,  who  held  the  debt 
proveable  notwithstanding  these  objections,  and  that  the  Court 
ought  not  to  limit  the  operation  of  the  clause  to  one  species  of  con- 
tingency. After  this  came  the  case  of  Ex  parte  Qrundy  (6),  before 
the  present  Lord  Chancellor, — a  case  which  I  well  remember,  fix)m 
myself  having  argued  it, — and  this  was  a  case  in  which,  though 
the  question  principally  considered  was  with  reference  to  the  retro- 
spective effect  of  the  statute,  it  is  not  true  that  the  more  general 
point  of  law  passed  sub  silentio,  it  having  been  expressly  raised  bv 
Mr.  James  Rusfdl^  who,  in  resisting  the  proof,  contended,  that  Eg 
parte  Tindall,  being  then  imder  appeal,  could  not  be  admitted  as  in 
authority.  However,  in  that  case  also,  the  proof  was  ordered  to  be 
received.  In  the  case  of  Ex  parte  Grundy,  however,  a  bond  wm 
given.  A  distinction  was  taken  in  Ex  parte  Tindall  between  bond 
and  covenant ;  but,  while  the  Court  declined  to  express  an  opinion 
upon  that  point,  it  held,  that  the  debt  was  not  proveable  at 
being  incapable  of  valuation,  and  so  overruled  the  Vice-Chancellor'g 
prior  decision.  From  this  last  decision  there  was  a  |>etition  for  re- 
hearing, which  coming  on  before  Lord  Brougham,  his  Lordship,  in 
deference  to  his  predecessor,  procured  the  assistance  of  Lord  Chief 
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Justice  Tindal  and  another  of  the  Judges ;  and,  after  a  very  full  1 843. 

hearing,  the  judgment  of  the  Court  was  ultimately  pronounced  by  ^-^y— ^ 
Lord  Chief  Justice  Tindal  in  favour  of  the  proof  being  admitted.  In  Whitmork. 
arriving  at  this  conclusion,  his  Lordship  stated,  that  two  questions 
had  been  raised :  first,  whether  the  bankrupt  had  contracted  a  debt 
payable  on  a  contingency  within  the  meaning  of  the  statute ;  second- 
ly, whether,  if  so,  this  was  a  contingency  on  which  the  C'Ommissioners 
could  set  a  value.  On  the  first  point,  he  held,  that  a  debt  was  contract- 
ed, inasmuch  as  a  covenant  constitutes  a  debt,  whereon  an  action 
of  debt  may  be  maintained ;  and  that  a  covenant  by  a  man  for  pay- 
ment by  his  executors  constitutes  a  debt,  as  much  as  if  he  himself 
had  covenanted  to  pay  it.  That,  though  it  might  be  doubted  whe- 
ther an  action  of  debt,  technically  so  called,  would  lie  against  the 
executors,  this  was  only  as  to  the  form  of  action.  But  the  opinion 
of  the  Court,  in  this  instance,  was  not  formed  on  the  technical  ground, 
but  upon  the  substance  and  effect  of  an  absolute  covenant,  that  the 
the  executors  should  pay  a  certain  sum  of  money;  and  that,  though 
it  was  possible  the  contingency  might  never  happen,  that  uncer- 
tainty afforded  no  reason  against  its  being  within  the  meaning  of 
the  Act ;  and  it  was  reasonable  to  presume,  that  the  legislature,  in 
using  the  word  "  contingency,"  meant  it  should  apply  to  all  such 
cases  as  fall  under  the  ordinary  acceptation  of  the  term.  Previous, 
in  point  of  date,  to  this  decision  in  £s  parte  TindaUy  the  judgment 
of  Lord  Brougham  had  been  pronounced  in  another  of  the  cases 
which  had  been  cited  in  argument,  that  of  the  Lancaster  Canal 
Company  (a),  where  his  Lordship,  in  afiirming,  though  on  a  different 
ground,  the  decision  of  the  Vice-Chancellor,  held,  that  there  was  no 
debt  proveable ;  the  ground  of  his  opinion  in  that  case  being,  that 
the  covenant  was  not  absolute,  nor  for  a  sum  certain,  but  merely  to 
pay  all  balances  which  might  happen  to  be  in  the  hands  of  the  trus- 
tees, when  required  by  the  Company,  and  that  no  demand  had  been 
made,  a  ground  which,  it  will  be  immediately  seen,  was  wholly  in- 
dependent of  that  taken  in  Bx  parte  TindaUy  with  which  it  is  quite 
consistent.  This  distinction  between  the  two  cases  is  no  other,  in 
fact,  than  the  same  which  has  governed  most  of  the  other  cases  re- 
ferred to  in  argument  against  the  admissibility  of  the  proof,  namely, 
— ^that  the  alleged  debt  is  non-existent.  So  in  Vallop  v.  Bbers  (6), 
Boorman  v.  Nash  (<?),  Ex  parte  Thompson  (d),  and  also  Ex  jyarte 
Marshall  (c).  The  case  of  Atuvod  v.  Partridge  (/)  is  among  those 
which  were  referred  to  by  the  Commissioners  as  governing  their 
decision  in  Ex  parte  MarshaUy  which  decision  was  affirmed  by  the 


{a)  Mont.  27.  (c)  1  Mont.  &  A .  1 1 8 :  3  D  &  C. 

(6)  1  B.  &  Ad.  698.  139. 

(r)  9  B.  &  0.  14r>.  (/)  4  Bing.  SCH). 

{(I)  Mont.  &  B.  219. 
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wa»L  »fr:aiir  »  :att  Taait  w^iA  minis  moit  in  point 
it  ail  -'iiiM   -v^BA  &■▼«  WW  been  cited,  I  vill 
EinKaoBc*  nf  x.    I.  wat  t&e  cue  of  a  eomumt  hj 
-i-  ^r  T»— Hear  jy  3-  ^  "ai*  Trnmnnv  -m  »  poficr effected  to  aecnre 
1  itri^  ratr  ±nm  X  12  rais  jistiw   f     Tib*  pr^mfvm becoming  doe  wn 
Tt-.Tirr  'i*-  3l    "wtu    laii  '^ig.im*  baakrapc).  nor  by  A,  hit 
naiTinTf  luuuiif  pnut  :£ .   sni  A.  baTts^r  in  tiie  meantime  ibo 
nmr  ^^ojET-iD^  imi  ~nK«Tii;r  ibrthvi  kat  eerd&ate,  it  wis  held, 
tll-  — r^iXL-am  -«a»  3u    ojKhiUj^  from,  the  pnTment  of  thepn- 
niTnmf.      J"  »  iiiin      iMii  _■  "zi  -ixsr^nm  vi  cfnkm  n*  to  whiX  Biigbt 
13  -^  }«--5L  mr  iis-:;»tin  x  ^^  irwt  3is»  bi^  t«en  otkerwiae  present- 
*t   11    B     Tnr  iiai  ymrrii*^  ja7%.  zl  tits  ^ade.  been  ndTiBed  to  ex- 
uh\z   c  n  ^iii2»  4iiao«.  onawij. — av  ^e  t^tk  of  the  polidea,  esti- 
iu£.^i  tL— ^rdnt^  -u  -su*  jmuunc  xiiT  lae  rrsBiiiBi&    And  it  it  argued^ 
Taac  "ii^  »  an  umrans  aencij  aonA«e  of  Tmlnnlicii ;  tbnt,  altkoogh 
•sitsr*  jf  icrxdj  at*  lecc.  imianinai  a»  ^«  cov^eunt  is  to  pay,  not  to 
-^e  )aakr"iDC.  'rac  "u  x  Tauci  onny.  umeLj.  the  iimnDee  companr. 
--c^  -vhtfn  X  2t  ;vniBinsR>iaau  tae  wt^ry  h^r  been  mnde  tbe  rabjeet  of 
ID  t^jiR/Inn*  MiRjiint^ii^  Ami  that  ^ae  ■gq^qnnt  to  pnria  fo^tlle^m^^ 
imo!  benuitr  jf  ^a^jiK  won  ir?  vhtt  o<:j*fCtt  of  ictbere  am  be  Doqoei- 
r.  a  "rhac  rh:^.^  an  YOOifHEiiin  wtchinshe  cfxtemplnfiioni^theftitate. 
17;t;r   i&  ic  '.Mitic  ^  nj  mxmL  mn.4L  &cre  in  tbe  rensoning  in  hv0f 
:t  ^e  r^-vncun  ir  3«aniaBkin  of  toltt  prooC  nmi  snfficienty  perinp^ 
*:;)  JTTscipr  'fir*  -f xpriMKon  ^if  iinme  detfire  ^nt  the  pffOTtu<«a  of  tbs 
A  t  w*ir*i  txieufVe^L  ^  •■&!«»  ssch  n»  the  preeent.  of  no  mifreqaeOt 
)«*<.-«izT*fnce.  iniiLidn^Tiisihabie  in  pomfi  ^  naMnl  jastioe  from  those 
n  H-  o«r.-*''  T^iuinir^  uiii  *jthers  iIzeaiT  oited.     Bat  we  apprdkaK^ 
:iiac.  ▼ua-  -v-r   ILwojkdi.'n  mar  be  fi?h  to  gire  eflect  to  mkh  an  eX- 
Z'.r.^i-  a.  it  ">  *i'«'  ^tp'itHy  orp»weil  to  th-*  pnzK-iple  of  a  dirtinrtioii 
Ctjrv^tjn    :ecc5  aaii  mere  ^bilitit?*.  as  it  l»  laid  down  bv  the  Chi^ 

m 

JitUri  £rwi/9^  'ji  zi^  .ratfe  'y£  Es  ^art^  Jf'irwAaff(>i\  to  be  acted  up****- 
[n  Lii  C-mtf  r.  'tU'Wih,  \j\  ^  smilar  question  to  the  present  aw^^ 
oniier  ^i*;  Ii».^Ivpat  Debtor*  Aut  31  Geo.  3»  c.  125,  a^  16 :  and  it  *** 
t70CCende«L  that  premium;}  on  a  polier  of  insorance,  payable  aftfrtbd 
l^  'It*  >£ay.  l^II  (^np  to  which  day  the  Act  operated  in  discharge** 
sect.  3i-),  mast  be  condiiiere«i  as  SQza«  of  money  payable  bTwa7<'' 
annuity  «.»r  otherwise,  at  any  futare  time  or  times^  by  virtue  of  JOJ 
b«m«!,  coTenant.  or  other  securities  of  any  nature  wbatsoeTer.  withiD 
that  9ecti<m :  but  the  Court  of  Exchequer  thought  otherwise,  ^ 
belli,  that  the  debtor  was  not  exonerated  as  to  such  premiuot^  by 
his  (^aefaarge  un«ier  the  Act.     In  the  case  of  BeRnM  r.  Bvrto»i^.^ 
a  mortjja^jor,  by  a  deed  of  mortgage  for  a  debt  of  lOOtV^  cov^ 
nanted,  as  a  further  security,  to  insure  his  life  for  the  mortgag^^ 


('0  I  M.Qt   .'fc  A.  US:  3  l\  &  (h)  1  Price,  315. 

C.  I3y.  \,i)  li  A.  &  ILfi>:. 
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benefit,  to  deliver  the  policy  to  him,  and  to  keep  the  premiums  1843. 

paid  till  the  debt  was  discharged;  and  that  i^  in  the  meantime,  ^  ^  ^ 
the  premiums  shoidd  be  in  arrear,  the  mortgagor  might  pay  them,  \Vhit\^*'ril 
and  receive  the  amount  from  the  mortgagee.  The  mortgagor  after- 
wards took  the  benefit  of  the  Insolvent  Debtors  Act,  7  Geo.  4,  c.  67, 
and  included  the  1000^.  in  his  schedide,  stating  also  that  the  cre- 
ditor held  a  policy  of  insurance  on  his  life,  with  a  joint  security 
of  A.  B.  for  the  payment  of  the  premiums.  It  was  held,  that  the 
mortgagor  was  not  protected  by  his  discharge,  nor  from  an  action 
of  covenant  at  the  suit  of  the  mortgagee,  for  premiimis  becoming  due 
after  such  discharge,  and  paid  by  the  mortgagee  on  the  mortgagor's 
default.  Now,  in  the  case  upon  which  we  have  to  decide,  the  bank- 
rupt covenants  to  pay  the  insurance  office  certain  premiums,  and  if 
he  does  not,  the  trustees  may  pay  them,  and  he  (the  bankinipt)  is  to 
indemnify  the  trustees.  It  seems  to  us,  that  this  indenmity  is  inca- 
pable of  l)eing  estimated.  If  the  trustees  had  paid  a  year's  premium, 
and  the  bankrupt  had  died  before  the  next  premium  became  due, 
the  amount  of  damage  would  have  been  the  sum  paid  by  the  trus- 
tees ;  or  it  might  have  been,  in  addition  to  that,  a  fine  imposed  by 
the  office  for  paying  the  premiimi  too  late.  Again,  if  the  bankrupt 
had  died,  and  the  payment  of  the  last  year's  premium  had  been  alto- 
gether omitted,  the  whole  srmi  insured  would  have  been  lost.  Wo 
think  that  this  case  is  analogous  to  the  cases  of  Bennett  v.  Burton  and 
La  Coste  v.  Oilman,  and  must  be  governed  by  them ;  but,  independent- 
ly of  any  authority,  we  also  think  that  there  was  here  no  debt  between 
the  trustees  and  the  bankrupt  to  which  any  of  the  clauses  in  the 
Bankrupt  Act  are  applicable,  and  that,  consequently,  this  proof  must 
be  rejected. 


570 


CASKS    IN    rUAXrKRT. 


1^41). 


Marrh  rtt/i. 


A  bill  of  ex- 
change thus 
drawn — **  Pav 
C.  &  Co.  750*0/. 
value  of  same, 
whicli  place 
against  coffee 
per  Vigilant:" 
—Ileid  not 
sufficient  to 
give  a  lien  on 
the  coflfee  for 
the  amount  uf 
the  biU. 


Ex  parte  Richard  Carbuthebs  and  Others, 

In  the  Matter  of  Jonathan  Hiqoinson  and  Righabd  Deak, 

Bankrupts. 

X  HE  petitioners  were  holders  of  a  bill  of  exchange  for 
7600/.,  drawn  upon  the  bankrupts,  in  respect  of  a  caigo  of 
coffee,  consigned  to  the  bankrupts,  by  their  orders,  by 
Messrs.  Lyon,  Schwind,  &  Co.,  of  Rio  Janeiro.  The  bill 
was  thus  expressed:  ^'Exchange,  7500L  sterling,  Rio  de 
Janeiro,  18th  of  September,  1847.  At  sixty  days  sight,  pay 
this  first  of  exchange,  second,  third,  and  fourth  not  paid, 
to  the  order  of  Messrs.  Carruthers  &  Co.,  the  sum  of  7o00t 
sterling,  value  of  same,  which  place  to  account  against 
coffee  per  Vigilant,  as  advised  by  Lyon,  Schwind  &  Ca'* 

The  bills  of  lading  of  the  cargo  were  received  by  the 
bankrupts  before  the  date  of  the  fiat  The  bill  of  ex- 
change was  not  accepted,  having  arrived  after  the  bank- 
ruptcy. 

On  the  arrival  of  the  cargo,  the  assignees  of  the  bank- 
rupts took  possession  of  it.  Their  right  to  retain  it  was 
disputed  by  an  indorsee  of  the  bill  of  lading,  and  was  the 
subject  of  an  action  (a).  The  petition  prayed  that  the  cai^o 
might  be  sold,  and  that  the  amount  due  to  the  petitioners 
on  the  bill  might  be  paid  out  of  the  proceeds. 


Mr.  Bacon  and  Mr.  J,  F.  Prior  contended,  among  other 
arguments,  that  the  form  of  the  bill  was  sufiicient  to  give 
a  lien ;  and  that,  as  the  bankrupts  took  the  cargo  with  no- 
tice that  this  bill  had  been  drawn  upon  them  in  that  par- 
ticular form,  they  must  be  held  to  have  made  the  purchase 
on  the  footing  of  the  agreement  which  the  bill  expressed, 
although  they  had  not  in  form  accepted  the  bill They 


(or)  Scr  Van  CasUel  v.  Booker,  18  L.  J.,  Exch.,  0. 
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cited  Ex  parte  Waring  (a),  Ex  parte  Perfect  (6),  Ex  parte         1849. 
Parr  (c),  Ex  parte  Oledstanesid),  and  Bum  v.  Carvalho(e),        Exlaru 

CARRirTHBRS, 

Mr.  SwanstoUy  Mr.  Russell,  Mr.  iZ.  Palmer,  Mr.  Cronipton,     nioGiZoit. 
Mr.  Greene,  and  Mr.  Eddis,  for  the  respondents. — The  lan- 
guage of  the  bill  of  exchange  merely  imports  that  it  is  to 
be  carried  to  a  particular  account,  and  is  insufficient  to 
create  a  lien. 

Mr.  Bacon,  in  reply,  was  stopped  by  the  Court 

The  Vice-Chancellor: 

These  petitioners  may  not  be,  and  probably  are  not, 
bound  by  the  judgment  of  the  Court  of  Exchequer,  obtain- 
ed by  the  assignees  in  the  action  twice  tried  before  special 
juries  at  Liverpool.  But,  leaving  this  judgment  entirely 
out  of  consideration,  I  think  that  the  case  of  contract,  in- 
dependently of  the  form  and  language  of  the  bill,  rests  iii 
too  doubtful  and  obscure  a  state  to  render  it  possible  to 
act  on  it 

With  regard  to  the  form  and  language  of  the  bill,  it 
must  be  recollected,  as  was  urged  by  counsel,  that  it  has 
never  been  accepted.  Still  its  form  and  language  may  be 
such  as  to  shew  the  object  and  intention  with  which  the 
goods  were  placed  on  board  the  Vigilant,  and  with  which 
possession  was  obtained  by  Barton,  Irlam  &  Higginson, 
or  the  captain  of  the  vessel,  by  means  of  that  delivery.  The 
language  of  the  bill  is  capable  of  being  explained  not  only 
in  such  a  manner  as  to  create  a  lien,  but  is  open  to  another 
construction.  It  may  be,  that  the  true  construction  is, 
that  the  bill  simply  directs  to  what  account  it  is  to  be 
placed.  It  may  have  been  intended  to  give  a  lien ;  but  I 
cannot  act  upon  such  a  construction  of  the  instrument 

I  will  not  preclude  the  petitioners  from  instituting  a 

(a)  2  G.  &  J.  404.  (d)  3  Mont  D.  &  D.  101). 

(6)  Mont.  25.  («)  4  My.  &  C.  690. 

(c)  18  Ves.  65. 
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1840.         suit  for  establishing  their  claim,  if  they  think  fit  so  to  da 
^^^T^e       Unless  they  establish  it  by  a  suit  at  law  or  in  equity,  I 
Carritherk,    shall  dismiss  the  petition  without  costs. 

In  re  * 

HlGGINSON. 

The  order  was  for  the  petition  to  stand  over, 
with  liberty  for  the  petitioners  to  bring 
an  action  or  institute  a  suit ;  but  if  nei- 
ther action  nor  suit  should  be  commenced 
within  six  weeks,  the  petition  was  to  stand 
dismissed. 


Ex  parte  Jared  Terrett  Hunt, 

Jan,  24M. 

Feb,  i8t.  In  the  Matter  of  Joseph  Busst. 

A  declaration  of   X  HIS  was  the  petition  of  the  petitioning  creditor. 
lowerhy^afiat        ^n  the  29th  of  March,  1848,  the  respondent  Joseph 
within  two         Busst,  being  then  a  trader,  filed,  in  the  office  of  the  Lord 

months,  held  to  '  °  '  ' 

be  an  act  of  Chancellor's  Secretary  of  Bankrupts,  a  declaration  of  in- 

ficient  to  sup-  solvency,  in  the  form  of  schedule  D.  to  the  5  &  6  Vict,  c 

fillusTJll' after  122.     On  the  4th  of  April  following,  a  fiat  was  issued 

that  period,  on  against  the  respondent,  on  the  petition  of  three  creditors, 

the  annulling  «  x  x 

of  the  former      and  was  duly  forwarded  to  the  Court  of  Bankruptcy  for 

the  Binningham  district. 

Some  of  the  creditors  afterwards  came  to  a  resolution  to 
give  the  respondent  time  to  pay  his  debts,  which  he  under- 
took to  do  in  full,  by  four  instalments;  and  a  deed  of  in- 
spection and  letter  of  license  was  executed  by  the  credi- 
tors and  by  the  respondent,  to  enable  the  latter  to  cany 
the  agreement  into  effect;  and  the  fiat  was,  consequently, 
never  opened. 

The  respondent  continued  to  carry  on  business,  but  failed 
in  the  payment  of  the  second  of  the  above-mentioned  in- 
stalments.     The   creditors  then   resolved  to   proceed  in 
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bankruptcy;    but   inasmuch  as   the   respondent  had  in-        1849. 
curred  debts  and  had  traded  since  the  fiat  was  issued,      ExpaHe 
it  was  thought  advisable  to  annul  it,  and  issue  another.  Hunt, 

Accordingly,  on  the  1 8th  of  December  last,  the  petitioner       Busst. 
presented  a  petition  to  annul  the  first  fiat;  which  was 
annulled  accordingly. 

On  the  same  day,  another  docket  was  struck;  and  on 
the  23rd  of  December,  1848,  a  second  fiat  was  issued,  on 
the  petition  of  the  present  petitioner,  Jared  Terrett  Hunt. 

The  act  of  bankruptcy  relied  on  in  support  of  the  second 
fiat,  was  the  declaration  of  insolvency  filed  on  the  29th 
of  March,  1848,  on  which  the  first-mentioned  fiat  issued 
within  two  months ;  it  being  considered,  that  the  issuing  of 
this  fiat,  although  it  was  afterwards  annulled,  was  suffi- 
cient to  satisfy  the  provision  in  the  Act.  On  proceeding 
to  open^  the  second  fiat,  Mr.  Commissioner  Daniell  was 
satisfied  with  all  the  requisites  except  the  act  of  bank- 
ruptcy, but  considered  the  declaration  of  insolvency  not 
sufficient,  inasmuch  as  the  second  fiat  was  not  issued  within 
two  months  after  the  filing  of  the  declaration. 

The  prayer  of  the  petition  was,  that  the  Commissioner 
might  be  ordered  to  adjudicate  the  respondent  to  be  a 
bankrupt  upon  the  second  fiat,  or  that  it  might  be  ordered 
that  the  first  fiat  issued  against  him  might  be  proceeded 
with,  notwithstanding  the  same  had  been  annulled,  as 
mentioned  in  the  said  petition,  and  that  the  conduct  of  the 
proceedings  under  the  same  fiat  might  be  committed  to 
the  petitioner.  It  was  intimated  to  the  Court,  that  the 
Commissioner  was  desirous  of  having  the  point  decided  for 
his  guidance. 

Mr.  Swanston  and  Mr.  Shapter  in  support  of  the  petition. 
— The  declaration  of  insolvency  is  a  good  act  of  bank- 
ruptcy to  support  the  second  fiat,  for  all  that  the  5  &  6 
Vict.  c.  122,  s.  22  requires,  is  thus  expressed:  "provided  a 


-    J 
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1849.         fiat  in  bankruptcy  shall  issue  against  such  trader  within 
^"^'^      two  months  from  the  filing  of  such  declaration  (a)."    That 
Hunt,        requisition  is  satisfied  in  the  present  case,  as  a  fiat  did 
BusflT.        issue  within  the  time.     [The  Vice-Chancdlor. — Is  not  the 
meaning  of  the  clause  this,  that  the  declaration  of  insol- 
vency is  capable  of  supporting  a  fiat  issued  within  two 
months,  and  is  not  capable  of  supporting  one  issued  at  a 
later  period?] 

There  is  an  unreported  decision  of  Liord  CoUenhatna  in 
our  favour,  upon  the  exactly  similar  wotds  of  the  proviso 
in  the  1  &  2  Vict.  c.  1 10,  s.  8,  by  which  default  in  paying 
or  securing  a  debt  is  made  an  act  of  bankruptcy,  "  pro- 
vided a  fiat  in  bankruptcy  shall  issue  against  such  trader 
within  two  calendar  months.  Sue"  The  case  is  Ex  parte 
Parker  {b).  There  is  a  marked  difference  between  the 
frame  of  these  sections  and  that  of  the  6  Qeo.  4,  Or  1 6,  s.  6, 
which  also  enacts,  that  a  declaration  of  insolvency  shall 
be  an  act  of  bankruptcy,  but  provides  that  no  commission 
shall  issue  thereupon,  unless  it  be  sued  out  within  two  ca- 
lendar months  next  after  the  insertion  of  the  advertise- 
ment of  the  insolvency.  The  change  in  the  provision  most 
have  been  made  designedly,  and  for  the  purpose  of  defi- 
nitively constituting  an  act  of  bankruptcy  as  soon  as  a  fiat 
issues,  although  it  may  not  be  the  fiat  which  is  ultimately 
prosecuted. — They  also  cited  Gibson  v.  Muskett  (c). 

The  Vice-Ch ANCELLOR : — 

Independently  of  authority  my  own  opinion  would  pro- 
bably have  been  different;  but  I  consider  myself  bound,  by 
the  decision  of  the  Court  of  Review  and  the  Lord  Chan- 


(a)  The  corresponding  provi-  8th  December,  1839;  Lord  Clian- 

sion  in  the  new  Act,  12  &  13  Vict,  cellor,  December  24th,  1839;  re- 

c.  106,  8. 104,  is  similarly  framed,  ported  post,  p.  676. 

(6)  C.  R.,  28th  November  and  (c)  4  Man.  &  Gr.  160. 
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cellor  in  the  matter  of  Parker,  in  November  and  Decem-         1849. 
bep,  1839,  on  the  8th  section  of  the  stat  1  &  2  Vict  c.  110,       Ex^Mru 
to  hold  the  second  fiat  valid.  ""^t, 

In  rv 
BuflST. 

1839. 
C.  R 

Ex  parte  Richaw)  Parkeb,  ^ni^  "^ 

In  the  Matter  of  Richard  Parker.  L.  c. 

i>ec.  24M. 

HIS  was  the  petition  of  the  bankrupt,  to  annid  the  fiat  A  fiat  was  sned 
for  want  of  an  act  of  bankruptcy.     That  relied  upon  was  ^  omiMion  uT 


T 


a 


the  omission  to  pay  or  secure  a  debt  according  to  the  1  &  2  J^Jt  mcotSm 
Vict. a  110,  S.8.  tothei&2 

,  ,  ,  ,  ,  Vict.  c.  110,8. 

The  petitioner  having  failed  to  pay  or  give  security  for  8,  which  enacta, 
the  debt,  a  fiat  issued  against  him  within  the  two  months  g^on  shall  con^ 
mentioned  in  the  8th  section  of  the  Act,  but  was  after-  ?*^^  *f  ^  °^ 

'  ^  bankruptcy, 

wards  annulled  for  want  of  prosecution  at  the  instance  of  proyided  a  fiat 

. .  shall  issue  with- 

a  creditor.  in  two  months 

Afterwards,  and  after  the  expiration  of  the  two  months,  j^g  fiat^Lno^ 
the  fiat  issued  which  was  now  in  question,  upon  the  peti-  "redout  by  the 

^    *  '     ^  *  creditor  who 

tion  of  the  creditor,  at  whose  instance  the  former  was  made  the  affida- 

,  ^j  vit  of  debt,  and 

SUpersedecL  ^^^^  afterwards 

annulled  for 

Mr.  Bethdl,  in  support  of  the  petition  (a). — First,  the  fiat  cution.   a  se- 

cannot  be  sustained,  as  it  is  not  sued  out  by  the  creditor  J^^^  aLr^he 

whose  alleged  debt  the  petitioner  omitted  to  pay.  expiration  of 

Secondly. — It  is  precluded  by  the  proviso  in  the  clause  //•«,  that  the 

limiting  its  operation  to  fiats  sued  out  within  two  months.  Reconstituted 

The  annulled  fiat  cannot  satisfy  the  requirement  of  the  of'wkJ^pteJ^ 

-Act  for  it  is  the  same  as  if  it  had  not  existed. — He  re-  ^  support  the 

second  fiat 

ferred  to  6  Geo.  4,  c.  16,  s.  81. 

Sir  John  Cross  said,  he  had  no  doubt  upon  the  first 
point.    The  omission  to  comply  with  the  requisitions  of 

(a)  The  report  is  taken  from  the  note  iu  the  Coui*t  book  of  the  da  j. 


1 


mssssaML-w^m  kl  i«s^  jus  pfimMili'CDCT:  mad  the  section 
nTBmn«t  11  ami^  **  aX.  like  creditiats.     His  Honor 

nnr  jyiiuiTBt  ^  iiaK-  -311  :%Bi«im&CBt  <  owmnri  oo  the  se 


r.^f  ltLi;iilii 


oedi- 

itE — 2:  -&  1  nffTMTf  ^i  apr  issifiiaie&sifiitf  can  betreitej 
kr  1.  milirj  si  ^vas  1.  tu£  £bl  asd  might  be  pat  in 
in^fnriia  ~]«^  u  iriisr  5a:  laie  ssiare  of  a  writ  of  proce- 
bsuiiL     Hlitt  X   HasL  icaisrviie.  I  wvuld  noc  irgue  the 


jA&fdL  izL  nnjL7 — ^KieR  k  bo  act  of  bankn^ 
t:^7!*^  -jmitsr  lae  ±.t!l  Skc  :Sbt  Acs  mjnires  a  fiit  to  he 
>rRxii«I  -g^rfrrn  r^pr]  iii)iisa&  Cas  it  lue  said  that  this  le- 
r~Lirsmsm  if  asbimsii  sydie  aasvssr  of  the  first  fiat  vhidi 


^  ^'.EF  CbciSw — Tie  case  b  new,  and  not  without 
ralzT     I3  rii^:ti:«s  oiTnch  coBsidendoD.    Perhaps  the 
z  winlii  3f:c   bave  aasBlIed  the  first  fiat,  had  the 
:ir:vcBscin*x*  t*Kii  brjuzeaiu  «opier  its  notice. 


'_•. 


iV"  'icy  •.'n  liui?  iij  SLr  J.tl/i.  C'^ids  zare  jud^nent,  dismissmg 

zhfi  i^tdd'ia.  la-f  ^Tia;r  zh^  Sir  Gte^roe  Rom  concuned 


'"I  zhfi  Liiia'-'G. 


Arr.  ±A£fi.  L*Ti  txu^  'Liv  UM  matter  va&  h«&id  before  the  LordCh^ 

.lillijr   L:ri  0;<?femiA«^fl*  ,  bj  war  of  a|^}«aL  on  the  foDo^ 


Tte  Court  hath  tband  as  follows: — ^That  the  petitioner^ 
'/Q  the  ffnd  dar  of  August  now  last  f«st,  was  a  tnder 
within  the  meaning  o(  the  laws  now  in  force  re^«ctiB^ 
^•ankrupts.  and  was  then  indebted  to  one  Ljdia  Rain^f^^ 
in  the  sum  of  10<V.  and  upwards:  amd  that  the  said  Ljdi< 
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Rainsford  did,  on  that  day,  file  an  affidavit  in  her  Majesty's         1839. 
Court  of  Bankruptcy,  that  the  said  debt,  amounting  to  the       BtjmHe 
sum  of  2500Z.,  was  then  justly  due  to  her;  and  that  the  pe-       Parker, 
titioner,  as  she  verily  believed,  was  then  such  trader  as       Parkbr. 
aforesaid;  and  the  said  Lydia  Rainsford  did  afterwards, 
to  wit,  on  the  26th  day  of  August  last,  cause  the  petitioner 
to  l>e  served  personally  with  a  copy  of  the  said  affidavit, 
and  with  a  notice  in  writing  requiring  immediate  payment 
of  the  said  debt. 

And  the  Court  hath  further  found,  that  the  petitioner 
did  not  within  twenty-one  days  after  the  said  service  and 
notice  pay  the  said  debt,  nor  secure  or  compound  for  the 
same  to  the  satisfaction  of  the  said  Lydia  Rainsford,  nor 
did  enter  into  any  bond  for  securing  the  payment  of  the 
said  debt  or  any  part  thereof,  pursuant  to  the  statute  in 
that  case  made  and  provided,  but  wholly  made  default 
therein  for  twenty- two  days  then  next  following. 

And  the  said  Court  doth  further  find,  that,  within  two 
calendar  months  from  and  after  the  filing  of  the  said  affi- 
davit, that  is  to  say,  on  the  20th  of  September  then  next 
following,  a  fiat  in  bankruptcy  was  issued  against  the  said 
petitioner  on  the  petition  of  one  Job  Cox,  to  whom  he  was 
then  justly  and  truly  indebted  in  the  sum  of  lOOt  and 
upwards;  and  that  the  same  was  superseded  for  want  of 
prosecution  in  due  time  at  the  instance  of  the  said  Joseph 
Foster,  the  petitioning  creditor,  who  caused  the  fiat  now 
in  force  to  be  issued  in  lieu  thereof,  on  the  24th  of  Octo- 
ber following,  but  after  the  expiration  of  two  calendar 
months  from  the  filing  of  the  said  affidavit. 

And  no  other  act  of  bankruptcy,  except  the  default 
aforesaid,  appears  to  have  been  committed  by  the  said 
petitioner. 

For  the  petitioner  it  was  contended,  that  the  law  did 
not  authorise  any  of  his  creditors,  except  the  »said  Lydia 
Rainsford,  to  avail  themselves  of  such  act  of  bankruptcy ; 
and  that  both  the  said  fiats  were,  for  that  reason,  invalid ; 
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1839. 

E^  parte 
Parkkr, 

Tn  re 
Parkkr. 


or,  if  not,  that  it  was  unlawful  to  sue  out  the  fiat  now  in 
force  after  the  expiration  of  the  said  two  months  from  the 
filing  of  the  affidavit 

Nevertheless,  this  Court,  having  also  fully  heard  and 
considered  the  arguments  and  allegations  of  the  counsel 
for  the  petitioner  and  for  the  said  Joseph  Foster,  doth 
adjudge  and  determine  that  the  said  petitioner  did  become 
bankrupt  within  the  true  intent  and  meaning  of  the  Act 
passed  in  the  1st  and  2nd  years  of  her  Majesty's  reign  for 
abolishing  arrest  on  mesne  process,  before  the  issuing  of 
the  said  second  fiat ;  and  that  the  same  is  valid  in  law ; 
and  thereupon  doth  order  that  the  said  petition  be  dis- 
missed. 


Mr.  BetheU,  appeared  for  the  appellant. 

Mr.  Swanston  for  the  respondent. 

The  Lord  Chancellor  dismisssed  the  appeal. 


1849. 
Feb.  m  d: 


WTicre  a  peti- 
tion, and  the 
affidATits  in 
lupport  of  it, 
had  been  wrong- 
ly intitled,  and 
tLe  petition  had 
been  amended 
under  an  order, 
the  Court  al- 
lowed the  affi- 
davits to  be 
taken  off  the 
file  to  be 
amended. 


Ex  parte  Robert  Burton  and  Other?, 
In  the  Matter  of  Richard  Ford,  a  Bankrupt ; 


AND 


In  the  Matter  of  George  Harvey,  a  Bankrupt. 

JMr  bacon  and  Mr.  Rogers,  on  behalf  of  the  peti- 
tioner, moved  that  the  affidavits  in  support  of  the  petition 
might  be  taken  off  the  file,  in  order  that  the  title  of  them 
might  be  amended,  so  as  to  correspond  with  the  petition 
which  had  been  amended  under  an  order  of  the  Court; 
and,  when  so  amended,  was  intitled  in  both  the  above 
bankruptcies,  but  was  originally  intitled  in  only  one  of 
them. 

The  Vtce-Chanoellor,  after  consulting  the  Registrar, 
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Mr.  Vizard,  said,  he  was  informed  that  there  were  prece- 
dents (a)  in  the  office  of  such  an  order,  to  which  he  saw 
no  objection. 

The  affidavits  were  ordered  to  betaken  off  the  file  to  be 
amended  and  resworn,  the  solicitor  undertaking  to  restore 
them  so  amended  within  a  week  to  the  proper  officer  of 
the  Court. 

(a)  Be  CacUeSy  lOth  August,  1848 ;  Re  Seddon,  14th  January,  1846, 
and  18th  February,  1846. 


1849. 


Ex  parte  John  Ward, 
In  the  Matter  of  John  Ward,  against  whom  &c. 

X  HIS  was  a  petition  to  annul,  for  want  of  prosecution, 
at  fiat  which  had  issued  against  the  petitioner. 

Mr.  Russell  and  Mr.  Aspland  supported  the  petition. 

For  the  petitioning  creditor  it  was  objected,  that  the 
petition  was  one  of  course,  and  ought  not  to  have  been 
served. 

Mr.  Russell  said,  that  the  bankrupt  was  abroad,  in  the 
course  of  his  business  as  the  master  of  a  vessel ;  and  that, 
therefore,  he  could  not  sign  the  common  petition,  and 
that  a  special  application  became  necessary. 

The  Vice-Chancbllor  said,  that  a  short  ex  parte  appli- 
cation might  have  been  made,  and  refused  the  bankrupt 
the  costs  of  the  present  petition. 


March  1th. 


The  circum- 
stance of  a  per- 
son against 
whom  a  fiat  has 
issued  being 
abroad,  does 
not  justify  a 
special  petition 
to  annul  for 
want  of  prose- 
cution, as  an 
ex  parte  appli- 
cation may  be 
made  to  dis- 
pense with  his 
signature. 
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Marc*  7tA.  Ex  parte  Samuel  Ward, 

In  the  Matter  of  Samuel  Ward,  against  whom  &;c. 

An  order  annul-  xN  this  casc  an  Order  had  been  made,  annulling,  with 
•^HwSr**"  c<>8ts,  for  want  of  legal  requisites,  a  fiat  against  the  peti- 
•??»»**  ^P^    tioner;    and  the  only  question  was,  whether  the  costs 

titMoer,  will  \  •'     ^  ' 

not  be  extended  should  include  the  costs  occasioned  by  the  issuing  of  the 

to  the  costs  oc-      /•    . 
cnsioDed  to  him     nat. 
hx  tbe  iMuimr 

^!?uS^^       Mr.  Russell  and  Mr.  Aspland  were  for  the  petitioner. 

the  prooeedingi 

The  Vice-Chancellor  said,  he  could  not  make  an  order 
in  that  form.  The  order  might  extend  to  the  costs  of  con- 
testing the  adjudication;  but  for  anything  further  thepe- 
tioner  must  bring  his  action. 


i^arcA  IM.  Ex  parte  Ralph  Addison, 

In  the  Matter  of  Cuarles  Saxon  Hooper  and  Ralph 
Addison,  against  whom  &a 

A  tnder.on  a  A  HIS  was  the  petition  of  one  of  the  bankrupts  to  annul 
^e«hrMeft  ^^^  fiat,  for  want  of  an  act  of  bankruptcy.  From  January, 
at  the  place  of     |843  to  1849,  the  bankrupts  carried  on  business  in  part- 

business  a  di-  ,  ^ 

rection  that        ncrship,  as  merchants,  at  No.  23,  Lawrence  Pountney- 

letters  were  to      i 

be  addressed  to     *8.ne. 

^"^t^ce.       On  the  24th  of  August,  1848,  the  partnership  was  dis- 

at  a  shop.  Solved. 

The  continu-  t>i-i  \     3  •  t    t  t 

ing  partner  af-  i>otn  the  partners  had  resided  at  the  place  of  business, 
i^^'J  wii-  *i^l  ^he  Sth  of  December,  1 848,  when  the  petitioner  quittea 
citor  to  call  a      the  housc,  and  went  to  reside  in  Quebec-street  where  k 

meeting  of  ere-  /  ^  ^  ^ 

ditors,  and  the     had  previously  hired  a  bed-room,  in  order  to  be  near  hw 

solicitor  notified 
this  to  the  re- 
tired partner,  who  neither  sanctioned  the  meeting  nor  attended  it: — Hefd^  that  neither  of  these*'*' 
•ions  constituted  an  act  of  bankruptcy. 
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brother,  who,  with  his  wife  and  daughter,  resided  in  that        1849. 
neighbourhood,  and  with  whom  he  intended  to  reside,  upon       Ex  parte 
their  obtaining  suitable  apartments.     There  was  a  memo-      '^/^"^'^' 
randum  in  the  diary  at  the  counting-house,  that  any  letters       Hooper. 
for  the  petitioner  were  to  be  addressed  and  forwarded  to 
him,  at  Mr.  Chews,  Post-office,  Crawford-street,  Bryanstone- 
square.     Addison's  brother  was  well  known  to  Mr.  Chews. 
It  appeared  that  on  the  1st  of  January,  1 849,  the  petitioner 
received  a  letter  from  the  petitioning  creditor's  solicitor, 
dated  the  29th  of  December,  1848,  stating  that  the  other 
bankrupt  instructed  him  to  call  a  meeting  of  the  creditors 
of  the  firm  on  the  3rd  of  January,  at  2  o'clock,  at  the  soli- 
citor's  office. 

The  petitioner  had  not  sanctioned  the  calling  of  this 
meeting,  and  he  did  not  attend  it.  His  solicitor  however 
was  present,  and  the  meeting  was  adjourned  to  the  5th, 
in  order  to  ascertain  whether  the  petitioner  would  give 
up  to  the  creditors  the  deed  of  dissolution;  which  he  de- 
clined to  do:  and  thereupon  it  was  determined  by  the 
creditors  that  a  fiat  should  be  issued  against  the  two.  In 
support  of  the  fiat,  the  housekeeper  at  the  countincj-housc 
deposed,  that  she  had  no  knowledge  of  the  petitioner's 
residence;  and  that  she  believed  he  absented  himself  with 
intent  to  delay  and  defeat  his  creditors.  Several  persons, 
creditors,  also  deposed,  that  on  applying  at  the  counting- 
house  they  could  not  ascertain  where  the  petitioner  was 
to  be  found. 

Mr.  Russell  and  Mr.  J.  T.  Hamilton  in  support  of  the 
petition. — The  refusal  to  attend  the  meeting  was  no  act 
of  bankruptcy ;  nor  can  the  petitioner's  ceasing  to  reside 
at  the  place  of  business,  after  the  partnership  had  ceased 
and  it  was  no  longer  his  place  of  business,  be  considered 
an  absenting,  so  as  to  be  an  act  of  bankruptcy.  By  insert- 
ing an  address  in  the  diary  he  did  all  that  it  was  necessary 
to  do  to  enable  the  creditors  to  apply  to  him. 

VOL.  III.  Q  Q  D.  a.  s. 
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1849.  Mr.  Bacon,  for  the  assignees,  cited  Ux  parte  Beer  (a)  as 

Rr  parte      *^  ^^®  non-attendance  at  the  meeting. 

Addison, 
In  re 

Hooper.  The  Vice-Chancelloe. — There  the  bankrupt  concurred 

in  calling  the  meeting.  An  address  at  a  post-office  cannot 
be  considered  as  affording  a  trader's  creditors  proper  means 
of  access  to  him. 

The  Vice-chancellor  inquired  whether  the  respond- 
ents desired  an  oral  examination;  and  being  answered  in  the 
negative,  his  Honor  said : — Had  the  respondents  wished  to 
examine  witnesses,  I  should  have  adjourned  the  case  for  the 
purpose  of  enabling  them  to  do  so.  I  am  of  opinion  that,  up- 
on the  materials  before  me,  I  am  bound  to  say,  that  an  act 
of  bankruptcy  has  not  been  committed  by  this  gentleman. 
The  fiat  must  be  annulled  as  against  the  petitioner;  but  it 
is  not  a  case  for  costs.  The  materials  before  me  include 
important  facts  which  were  not  before  the  Commissioner. 

Fiat  annulled,  without  costa 

(a)  1  Mont.  D.  &  D.  390. 
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1849. 

Ex  parte  Aechibald  Keightley,  Hbnrt  Stubbs,  George    j^^  2nd. 

Smith,  and  John  Smith, 

In  the  Matter  of  John  Stockdalb,  a  Bankrupt. 

X  HE  petitioners  Archibald  Keightley  and  Henry  Stubbs  a  mortgagee 

were  transferrees  of  a  legal  mortgage  in  fee.   On  the  trans-  ^JJal*  order 

fer,  the  other  petitioners  George  and  John  Smith,  who  where  the  bM|k- 

were  entitled  to  the  equity  of  redemption,  covenanted  to  mortgagor  but 

,  ,  J   ix  a  purchaser  of 

pay  the  mortgage  debt.  the  equity  of 

Afterwards,   the  petitioners  George  and  John  Smith  J^^g^theVfn- 
conveyed  the  equity  of  redemption  to  the  bankrupt,  who  dorsoftheequity 

^  ^       ^  ir  r  >  of  redemption, 

by  the  conveyance  covenanted  with   George  and  John  with  whom  the 
Smith  to  pay  the  mortgage  debt  and  indemnify  them  in  caJen^ted  U) 
respect  thereof  F^y  the  debt, 

■»■  ^  ^  join  in  the 

The   present  petition  prayed  for  a  sale  of  the  mort-   petition,  and 
gaged  hereditaments,  with  leave  for  the  petitioners  George  iibeny,  after 
and  John  Smith  to  bid;   and  that  the  proceeds   rf  the  fi^fen^.to 
sale  might  be  applied  in  payment  of  the  mortgage  debt;  prove  for  the 

amount. 

and,  if  they  should  be  insufficient,  then  that  the  peti- 
tioners George  and  John  Smith,  on  paying  the  deficiency 
to  the  other  petitioners,  might  be  at  liberty  to  prove  for 
the  amount  so  paid  by  them,  and  to  enter  a  claim  in  the 
meantime. 

Mr.  Hohhouse  supported  the  petition. 

Mr.  Bacon  and  Mr.  Follett,  for  the  assignees,  were  not 
railed  upon. 

The  Vice-Chancellor. — A.  is  indebted  to  B.,  and  C. 
covenants  with  A.  to  pay  A.'s  debt.  Can  B.  be  considered 
a  creditor  of  C?  Has  there  ever  been  a  case  where  Lord 
Rosslyns  Order  has  been  enforced,  in  which  there  could 
be  no  proof  by  the  mortgagee  for  the  deficiency? 

Petition  dismissed. 
QQ2 
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May  23rrf.  Ex  parte  Heney  Thomas  Newton, 

111  the  Matter  of  Hbijry  Thomas  Newton. 

An  awignee,  X  HIS  was  the  petition  of  the  bankrupt,  praying,  among 
asioiicitortothe  Other  things,  that  the  accounts  of  Mr.  Moss,  the  assignee, 
ed  toSiarge^for   which  had  been  audited  previously  to  the  11th  of  August, 

^t**^*ii^he  ^^^^'  "^^S^^  ^^  opened;  that  it  might  be  referred  to  the 
buiineMofthe  Commissioner  to  review  them;  and  that,  in  reviewing  the 
costs  out  of*  same,  the  Commissioner  might  be  directed  to  disallow  all 
any  mfit^ihere-  ^^^^^  contained  in  the  bills  of  costs  of  the  assignee  (who  had 
opon*  acted  as  soUcitor  to  the  fiat)  other  than  those  items  which 

were  for  or  in  respect  of  money  paid  out  of  pocket  by 
him. 

The  assignee  had  been  the  petitioning  creditor,  the 
bankrupt  being  indebted  to  him  on  mortgage,  and  also  in 
respect  of  a  bill  of  costs. 

Dividends,  amounting  to  IO5.  in  the  pound,  had  been 
already  paid  to  the  creditors,  who,  with  the  exception  of 
the  assignee,  had  agreed  to  accept  the  remaining  lOi 
in  the  pound  without  requiring  interest,  and  that  there- 
upon the  fiat  should  be  annulled. 

At  the  original  hearing  the  accounts  were  directed  to 
be  re-audited. 

The  case  now  came  on  upon  the  Commissioner's  certifi- 
cate; and  the  principal  question  was,  whether  the  Com- 
missioner ought  to  have  allowed  the  assignee  anything 
for  the  services  of  his  clerks. 

Mr.  Swanston  and  Mr.  Tripp  for  the  bankrupt.— An 
assignee  acting  as  solicitor  to  the  estate  can  make  no  pro- 
fessional charge,  except  for  cost^s  out  of  pocket — ^The? 
cited  Fraser  v.  Palmer  (a). 

Mr.  Bacon  and  Mr.  E.  Webster,  for  Mr.  Moss,  contended 

(a)  4  Y.  &  O.  616 ;  see  7?^  WyrJie,  1 1  Beav.  209. 
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that,  in  addition  to  the  costs  specifically  paid  out  of  pocket  kI^^L^ 

by  the  solicitor,  he  ought  to  be  allowed  a  fair  amount  Ear  parte 

in  respect  of  the  services  of  his  clerks  in  copying  and  inn  ^ 

otherwise,  for  which  he  had  really  paid  in  the  payment  Niwton. 
of  their  salaries,  although  the  sums  paid  in  respect  of  the 
business  of  the  estate  could  not,  from  the  nature  of  the 
case,  be  distinguished 

Mr.  Swanstan,  in  reply,  said,  that  no  such  exception  from 
the  rule  had  ever  been  allowed. 

The  VrcE-CiiANCELLOR. — Documents  are  sometimes  co- 
pied by  attornies  in  their  own  offices,  and  sometimes  they 
are  sent  to  law  stationers.  You  say,  that,  if  an  attorney 
in  the  situation  of  Mr.  Moss  sends  a  document  to  be  copied 
or  written  by  a  law  stationer,  and  pays  him  for  it,  it  is 
to  be  allowed;  but  that,  if,  instead  of  sending  it  to  the  law 
stationer,  the  clerk  whom  he  has  engaged  at  a  salary  is  em- 
ployed for  a  whole  day  or  a  whole  week  in  doing  the  same 
work,  then  it  is  not  to  be  allowed. 

Mr.  Swa7iston. — If  it  is  to  be  the  usual  professional 
charge,  that  includes  a  profit,  which  in  this  case  he  can- 
not make;  and  he  has  no  means  of  severing  that  charge, 
one  part  of  which  consists  of  expenditure,  and  the  other 
part  of  profit. 

The  Vice-Chancellor. — I  consider  the  inference  to  be 
just  and  unavoidable,  that  a  paid  clerk  or  paid  clerks  of 
this  solicitor  has  or  have  been  employed  for  the  purposes 
of  the  estate,  and  to  that  extent  labour  and  skill,  for  which 
the  solicitor  has  paid,  have  been  employed  for  the  benefit 
of  others. 

I  am  of  opinion,  that  an  order  ought  not  to  be  made 
against  the  solicitor  for  refunding  that  which  he  has  re- 
ceived or  which  has  been  allowed  to  him,  without  making 
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Ex  parte  Anthony  George  Wright  Bibdulph,  June  Gth. 

In  the  Matter  of  Anthony  George  Wright  Biddulph,  John 
Wright,  Henry  Robinson,  and  Edmund  William  Jer- 
ningham.  Bankrupts; 

AND 

Ex  parte  Thomas  Barnewall  and  Others,  in  the  same 

Matter. 

X  HESE  were  two  petitions,  the  latter  of  which  was  that  a  partner  in  a 
of  the  assignees,  seeking  to  expunge  or  reduce  a  proof  p^ofr^ance 
which  had  been  admitted  for  7000?.     The  bankrupts  were  standing  to  the 

^  account  of  trus- 

Messrs.  Wright  &  Co.,  bankers,  Henrietta-street,  Co  vent-  tees  of  a  will, 
garden.     One  of  the  partners,  Mr.  John  Wright,  was  inter-  was  interested, 
ested  under  the  will  of  a  Mr.  Anthony  Wright.  The  amount  ttori^Vf^he''" 
proved  was  part  of  a  sum  standinff  to  the  account  of  trustees,  and  in- 

.  vested  it  upon  a 

the  trustees  of  the  will,  and  had  been  withdrawn  by  Mr.  canal  mortgage, 
John  Wright,  and  subsequently  invested  upon  a  mortgage  Tnauthoriscd 
or  charge  upon  the  Stort  Navigation  and  Hertford  Union  ^^]2^l'~^ 
Canal,  belonging  to  the  trustees  of  Sir  George  Duckett,  bankruptcy  of 
not  authorised  by  the  trusts  of  Mr.  Anthony  Wright's  will,  that  the  cestuis 
A  former  petition  (a)  had  been  presented  by  the  executors  ^!J.rc  entitled  to 
of  the  surviving  trustee  of  the  will,  for  sale  of  the  security,  P^^^  ^*^f  th^ 
and  leave  to  prove  for  the  difference.     Afterwards  a  peti-  balance, without 
tion  was  presented  by  the  cestuis  que  trustent,  for  liberty  canal  mortgage. 
to  prove;  and  under  an  order  made  upon  that  petition 
the  proof  now  in  question  had  been  admitted,  after  an 
investigation  and  examination  of  witnesses  before   the 
Commissioner   with   reference  to  the  question   whether 
Mr.  John  Wright  had  the  authority  of  Mr.  Plowden,  the 
surviving  trustee  of  the  will,  for  withdrawing  the  fund; 
it  having  been  alleged  that  Mr.  John  Wright  had,  without 
any  objection  from  the  surviving  trustee,  exercised  the  en- 

(a)  See  Ex  parte  Burton,  3  Mont.  D.  &  D.  364,  where  the  facts  are 
fully  stated. 
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1849. 
Eji  parte 

BlDDULPH, 

/«  re 

BlDDULPH; 
AND 

ICjt  parte 
Barnkwall. 


tire  control  of  the  trust  funds  and  of  the  account  of  the 
trust  estate  with  the  banking  firm.  It  was  now  contended 
that  the  evidence  before  the  Commissioner  proved  Mr. 
John  Wright  to  have  been  the  agent  of  the  surviving  trus- 
tee in  withdrawing  the  fund ;  and  that  therefore  the  pay- 
ment to  him  was  a  payment  to  the  trust  estate,  and  dis- 
charged the  firm.  It  was  further  contended,  that  the  peti- 
tioners could  not  take  the  benefit  of  Sir  Oeoige  Duckett's 
mortgage  without  affinning  the  transaction;  and  that  at 
any  rate  the  proof  could  not  stand  for  the  full  amount,  but 
only  for  so  much  as  the  proceeds  of  the  security  were  in- 
sufficient to  satisfy. 


Mr.  Swanston  and  Mr.  xiin/phlett  in  support  of  the  latter 

petition. 

Mr.  (7.  P.  Cooper y  Mr.  Bacon,  Mr.  Renshaw^  Mr.  /.  il. 
Cookey  and  Mr.  F,  Riddell  appeared  for  the  several  respond- 
ents, but  were  not  called  upon. 


The  Vice-Chancellok: — 

Mr.  John  Wright  has  been  examined  as  a  witness;  Mr. 
Anthony  Wright  was  alive,  and  has  been,  or  might  have 
been,  a  witness,  toth  were  partners  at  the  time  of  the 
transaction.  In  that  state  of  circumstances,  it  would,  in 
my  opinion,  be  a  most  unjust  and  improper  estimation  of 
the  evidence,  to  say  that  it  proves  an  authority,  directly 
or  circumstantially,  previous  or  subsequent  to  the  trans- 
action, upon  the  part  of  Mr.  Plowden,  to  pay  the  sum  of 
7,000Z.  in  question  either  to  Mr.  John  Wright  or  to  his 
order,  or  in  such  manner  as  Mr.  John  Wright  should  direct. 
The  consequence  is,  that  the  joint  estate  has  not,  in  my 
opinion,  discharged  itself  of  its  original  liability  to  answer 
the  7,000/.  The  proof,  therefore,  must  stand,  subject  to 
the  question  as  to  Sir  George  Duckett's  mortgage. 

It  so  happened,  that  when  the  7,000Z.  was  withdrami 
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from  the  bank  of  Wright  &  Co.,  Mr.  John  Wright  invested 
it  upon  a  mortgage.  No  doubt  that  was  done  with  fair 
and  honest  intentions.  Now,  it  is  said  that  neither  those 
who  represent  Mr.  Plowden,  nor  the  persons  beneficially 
interested  in  the  capital  of  Mr.  Anthony  Wright's  estate, 
can  claim  the  proof  without  rejecting  the  mortgage,  or 
claim  any  benefit  from  the  mortgage  without  relinquish- 
ing the  proof  That  is  not  my  opinion.  The  liability  of 
the  banking-house  arose  the  instant  the  money  was  re- 
moved from  the  banking-house  without  Mr.  Plowden's  au- 
thority. That  liability  has  never  been  satisfied,  and  has 
never  been  displaced  The  money  thus  removed,  in  what- 
soever custody  it  was,  still  remained  part  of  the  estate  of 
Mr.  Anthony  Wright;  and  those  who  were  interested  in 
that  estate  had  a  right  to  pursue  it,  and  to  make  the  most 
they  could  of  it,  without  relinquishing  the  liability  of  the 
original  debtors. 

Then  comes  the  question  whether  such  benefit  as  was 
derivable  from  the  security  ought  to  go  in  diminution  of 
the  proof  The  security  was  no  part  of  the  estate  of  the 
bankrupt ;  it  was  a  collateral  benefit,  and  which  ought  not 
to  go  in  diminution  of  the  dividend  The  proof  for  the 
7,000Z.,  therefore,  was  well  admitted,  and  due  provision 
must  be  made  for  making  Sir  George  Duckett's  security 
available,  and  giving  the  benefit  of  it  to  the  original  tes- 
tator's estate,  so  far  as  necessary  to  make  up  the  7,000Z., 
and  beyond  that  to  the  joint  estate  from  which  the  7,000Z. 
was  taken.  The  petition  must  be  dismissed,  so  far  as  it 
seeks  to  expunge  or  reduce  the  proof  The  dividends 
upon  the  proof  must  be  brought  into  Court,  and  accumu- 
lated until  further  order. 

The  order  was  made  accordingly,  and  ex- 
tended to  several  other  matters,  being 
made  on  both  petitions. 


1849. 
Ex  parte 

BiDDULPH, 

In  re 

BiDDULPH; 
AND 

Eje  parte 
Barnkwall. 
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JwLy  itk.  Ex  parte  John  Browh, 

In  the  Matter  of  CuTHBEaT  Smith  Fbitwick,  a  Bankrapt 

Th«  imoniit  of  X  HIS  was  the  petition  of  a  creditor  seeking  to  expunge 

on  a  contriba-  a  proof  made  for  a  call  under  the  Joint  Stock  Companies 

j^t^tl^k^  Winding-up  Act,  the  assignees  having  declined  to  appeal 

Companies  boTCL  the  admission  of  the  proof 

W  indiDg-ap  * 

Act,  1848,  be-  The  fiat  issued  on  the  24th  of  January,  1849,  on  the 

niptey,maT  be  bankrupt's  own  petition,  directed  to  the  Newcastle-upon 

U^v^^  Tvne  District  Court  of  Bankruptcy, 

tote  by  the  offi-  Pnor  to  and  up  to  the  time  of  his  bankrupty,  the  bank- 

cial  manager,  iii  -i 

although  aU  the  nipt  was  a  shareholder  in  the  North  of  England  Joint 

Company  are  Stock  Banking  Company,  which  was  then  in  course  of 

whi^^e^wn-  ''^inding-up,  under  the  Joint  Stock  Companies  l^ding-up 

tributory  u  Act,  1848,  and  his  name  had  at  that  time  been  placed  on 

liable.  ... 

Where  the  the  list  of  contributories  of  the  Company.  At  the  meet- 
Master  had  not  ^g  l^^W  for  the  choice  of  assignees,  on  the  15th  of  Feb- 
brfore^'a^^  ruary,  1849,  a  debt  of  ll,739i  11&  3d  was  proved  against 
wa«  tendered  by  the  joint  estate  of  the  bankrupt,  by  the  manager  of  the 
ager  under  a  Central  Bank  of  Scotland,  on  a  judgment  recovered  agunst 
iTo^oSt'bn  *""'  ^^^  North  of  England  Joint  Stock  Banking  Company; 
was  made  on       ^nd,  by  virtuc  of  this  proof,  the  Central  Bank  of  Scot- 

this  ground  to  "  ^  * 

theadmiaaion  land  votcd  in  and  carried  the  choice  of  assignees.   At 

forethicwomis-  the  samc  meeting,  the  official  managers  of  the  North  of 

c^u^oipeai,  England  Joint  Stock  Banking  Company  appUed  to  prove 

was  satisfied    '  for  the  sum  of  4918t  9«.  llA,  the  amount  of  the  balance 

cceding  was  not  due  in  rcspect  of  the  call  in  question.     The  affidavit  of  tV^^ 

bjahc Tmuji-  official  managers,  in  support  of  the  proof,  stated,  that  tb^ 

--Held,  that  bankrupt  was  a  shareholder  of  and  partner  in  the  Nortb 

It  was  not  com-  *^  * 

potent  to  the  of  England  Joint  Stock  Banking  Company,  at  and  befo^^ 

ject,  on  appeal  the  date  of  the  stoppage  of  the  Company  down  to  the  dat^ 

mUaiotVa'd^-  ^^  ^he  fiat,  and  during  all  that  time  held  200  shares  thereiiJ ; 

cision,  that  the  and  that  the  Company,  on  the  8th  of  March,  1847,  stoppe<l 

Master's  appro-  .  .  *• 

bntion  had  not  payment,  aiul  had  not  since  incurred  any  new  debts  o^ 
before  the  proof  liabilities,  exccpt  what  was  necessary  and  requisite  for  tb<^ 
was  tendered,     purpygc  of  windiiig-up  the  concerns ;  and  that  the  Compauy 
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was  in  the  course  of  winding-up  its  concerns  at  the  date  1849. 

and  issuing  of  the  fiat.     The  affidavit  then  stated  the  ex  parte 

winding-up  order  and  the  proceedings  under  it;  and  that,  Brownj 

after  debiting  the  said  C.  S.  Fenwick  with  the  amount  of  the  Fbnwick. 
call,  there  was  a  balance  due  from  him  of  49182.  ds.  lid, 
which  had  not  yet  been  paid  by  him;  and  that  the  Master 
had  made  the  following  balance-order  under  the  Act: — 

"  29th  December,  1848. 
"  In  the  Matter  of  the  Joint  Stock  Companies  Winding- 
up  Act,  1848,  and  of  the  North  of  England  Joint  Stock 
Banking  Company,  I,  James  W.  Farrer,  the  Master  of  the 
High  Court  of  Chancery  charged  with  the  winding-up  of 
this  Company,  do  order  that  C.  S.  Fenwick  do,  within  one 
month  from  the  date  hereof,  or  within  four  days  after 
the  service  hereof,  at  the  banking-house  of  the  North  of 
England  Joint  Stock  Banking  Company,  pay  to  the  official 
managers  of  this  Company  the  sum  of  4918i.  Bs.  lid.,  such 
sum  being  the  balance  now  appearing  due  from  C.  S.  Fen- 
wick on  his  account  with  the  said  Company. 

"J.  W.  Farrer." 

The  deponents  further  stated,  that  they  caused  a  copy 
of  such  balance-order  to  be  personally  served  on  C.  S.  Fen- 
wick, on  the  4th  of  January  last;  but  that  no  part  of  the 
sum  of  4918i.  9s.  lid  had  been  paid  or  satisfied  by  him, 
but  that  the  same  remained  due  and  owing  to  the  depo- 
nents as  such  official  managers ;  nor  had  they  received  any 
security  or  satisfaction  whatsoever. 

The  Commissioner  (Mr.  EUison)  admitted  the  proof,  giv- 
ing the  following  judgment: — 

"  An  order  of  a  Court  of  Equity  for  payment  of  a  sum  of 
money  is  a  proveable  debt:   WaU  v.  Atkinson  (a).     The 

(a)  2  Rose,  196. 


Lord  CbftBeeQor,  in  his  judgmmt,  sajs,  *  An  order  of  this 
Cooit  for  pftrmait  <if  mxmtj  YkMS  been  held  to  be  a  debt 
proTemble  in  bankiiipccj,  mnd,  as  adebt  proreable,  will  be 
barred  br  the  oerdficite'  In  the  cue  of  M'WUliam8{a\ 
a  bankrupt,  the  bankrupt,  pending  his  examination  and 
as  he  was  retoruing  from  it,  was  arrested  bj  yirtue  of  an 
attadmient  issned  bj  the  Court  of  Chancery  in  Ireland 
for  a  contempt  in  not  lodging  money  in  Court  pursuant  to 
a  decree  The  L(»d  Chancellor  said,  *  This  is  a  process 
issued  to  compel  payment  of  a  sum  of  money  due  hj  this 
man  in  some  shape  or  other asa  debt;  to  whom  due  is  not 
material/  In  Er  parte  Lawden  Q>\  a  party  entitled  to  a 
legacy  under  a  will  filed  a  bill  in  Chancery  against  the 
executor  for  an  account  and  for  payment  of  his  l^acj, 
and  obtained  an  interlocutory  order  for  the  payment  of  a 
certain  sum  into  Court,  after  which  the  executor  became 
bankrupt  The  Court  refused  an  order  for  the  legatee  to 
proTe  for  the  specific  sum  mentioned  in  the  order  of  the 
Court  of  Chancery,  but  gaTe  him  leave  to  go  before  the 
Commissioners,  and  prove  for  such  a  sum  as  might  be  doe 
to  him.  The  Court  said,  that  it  was  impossible  for  the 
Court  to  say,  on  the  mere  production  of  the  interlocutor 
order  of  the  Court  of  Chancery,  that  the  sum  mentioned 
in  such  order  amounted  to  a  conclusive  debt;  and  the  ap- 
plication was  made  before  the  choice  of  assignees.  ^ 
sect.  79  of  the  Winding-up  Act,  the  list  of  the  contribu- 
tories  is  conclusive  when  settled,  unless  cause  be  shewn 
by  the  person  objecting,  to  the  satisfaction  of  the  Master; 
and  by  sect  9.9  it  is  declared,  that,  except  on  special  leaye 
of  the  Court,  no  appeal  shall  lie  against  any  proceeding  of 
or  before  the  Master  relating  to  the  winding-up  of  the  af- 
fairs of  the  Company,  after  the  expiration  of  fourteen  days 
after  the  order  complained  of  shall  have  been  made,  or 

(a)  1  Sch.  &  Lef.  169.  (b)  1  Mont.  D.  &  D.  588. 
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after  service  of  the  same,  in  case  the  party  complaining        1849. 
shall  not  have  been  present     Mr.  Fen  wick  did  not  make       E»>paru 
any  objection  to  the  list  of  contributories  as  settled  by  the       Brown, 
Master,  nor  did  he  appeal  against  the  order  of  the  Master."      Fbnwick. 
[The  learned  Commissioner  referred  to  the  83rd  and  84th 
sections  of  the  Act,  and  the  proceedings  before  the  Mas- 
ter, and  stated  and  read  the  several  orders  made  by  him.] 
"  The  effect  of  these  several  orders  which  have  been  made 
by  the  Master  under  the  Winding-up  Act,  so  far  as  the 
same  in  any  way  relate  to  Mr.  Fenwick,  is  this,  viz.,  that, 
before  the  bankruptcy,  the  High  Court  of  Chancery  de- 
clared that  Mr.  Fenwick  was  liable  in  law  or  in  equity  to 
pay  the  sum  of  49182.  9«.  \\d,  to  the  official  manager  of 
the  Company,  such  sum  being  the  balance  appearing  due 
from  Fenwick  on  his  account  with  the  Company;  and 
that  an  order,  called  the  balance-order,  having  been  made 
by  the  Master  on  the  29th  of  December,  1848,  by  which 
Fenwick  was  ordered,  within  one  month  from  the  29th  of 
December,  1848,  or  within  four  days  after  the  service  of 
the  order,  to  pay  to  the  official  manager  the  sum  of  49182. 
9«.  lid.;  and  a  copy  of  such  last-mentioned  order  having 
been  served  on  the  bankrupt  personally,  on  the  4th  of 
January  last,  that  it  was  the  duty  of  Fenwick  to  pay  this 
sum  to  the  official  manager  on  the  9th  January  last ;  the 
bankrupt,  however,  did  not  obey  the  order,  or  pay  any  part 
of  the  money  comprised  in  the  order;  and  at  the  time  when 
he  signed  and  filed  a  declaration  of  insolvency,  the  act  of 
bankruptcy  on  which  the  fiat  is  founded,  the  whole  of  the 
said  sum  of  49182.  9^.  lid  was  due  from  him  to  the  official 
manager :  such  was  the  position  of  the  bankrupt,  and  such 
were  the  obligations  upon  him  as  a  member  of  the  North 
of  England  Joint  Stock  Banking  Company,  at  the  time  he 
became  a  bankrupt     The  cases  to  which  I  have  already 
referred,  for  the  purpose  of  shewing,  amongst  other  things, 
that  an  order  of  a  Court  of  equity  for  payment  of  a  sum 
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1849.         of  money  creates  a  proTeable  debt,  eeem  to  me  to  establish 
that  thii  sum  of  49181  9«.  lldL,  which  Fenwick  was  or- 
dered hj  the  Master  to  paj  before  his  bankniptcy,  isadebt 
proTeable  by  the  official  manager  against  the  estate  of  Fen- 
wick. Admitting  that  the  obligation  upon  Fenwick  to  paj 
this  money  was  not  a  l^al  but  an  equitable  one  only,  the 
gum  of  money  is  proTeable  as  an  equitable  debt,  inasmuch 
as  the  debt  existed  before  and  at  the  time  of  the  bank- 
ruptcy ;  the  amount  of  the  debt  had  then  been  ascertained, 
and  it  has  a  lawful  consideration,  being  a  demand  founded 
(if  not  upon  contract)  upon  the  equitable  doctrine  of  con- 
tribution.    In  the  case  of  Ex  parte  Young  (a)  it  was  de- 
cided, that  a  partner,  though  not  a  surety  strictly,  is  i 
person  liable  within  the  provisions  of  the  bankruptcy  law 
relating  to  sureties:  and  in  Ex  parte  WateoHj  Re8hea(h(}>) 
it  was  decided,  that  a  solvent  partner  winding  up  the 
partnership  concerns  is  entitled  to  prove  under  the  com- 
mission against  the  bankrupt  partners  the  share  of  the  los 
or  deficiency  which  each  partner  ought  to  have  borne,  as 
a  debt  against  his  separate  estate."     [The  Commissioner 
referred  to  the  case  of  WaUis  v.  8winbum(c),']     "  It  is  true 
that  a  joint  stock  banking  company  established  under  the 
7  Geo.  4,  c.  46,  and  other  Acts,  with  power  to  sue  in  the 
name  of  a  public  officer,  is  not  to  be  considered  as  an  or- 
dinary copartnership,  but  a  corporate  body;  and  such  joint' 
stock  company  is  not  affected  by  that  which  may  be  knowt* 
to  any  individual  shareholder;  the  public  officer  who  re- 
presents a  fluctuating  body  sues  for  the  existing  body  o^ 
shareholders,  and  such  existing  body  of  shareholders  may 
be  different  persons  from  those  who  were  so  at  the  timo 
when  the  cause  of  action  accrued :  Powles  v.  Page(d),  Seuh 
ard  v.  Dunn  (e).   Now,  though  it  is  quite  true  that  accord- 

(a)  3  V.  &  B.  31.  (d)  3  C.  B.  16. 

(b)  4  Madd.  477.  (e)  12  M.  &  W.  655. 

(c)  1  Exch.  203. 


CASES  IN  CHANCERT.  595 

ing  to  these  cases  and  others  a  joint-stock  banking  company         1849. 
is  not  an  ordinary  partnership,  I  am  of  opinion,  and  it       ex  parte 
seems  to  me  to  be  clear,  that  if  the  affairs  of  this  Company       Brown, 
had  been  wound  up  before  the  bankruptcy  of  Fenwick  by      Fenwick. 
the  Company  themselyes,  and  upon  a  final  settlement  of 
the  accounts  the  amount  of  the  loss  incurred  had  been  as- 
certained, and  the  amount  to  be  provided  for  by  Fenwick, 
and  his  aliquot  share  of  that  loss  had  also  been  clearly 
ascertained,  and  after  the  bankruptcy  of  Fenwick  his  co- 
shareholders  had  paid  the  full  amount  of  the  losses,  includ- 
ing Fenwick's  aliquot  share,  such  co-shareholders  would 
have  come  within  the  designation  of  persons  liable  for 
the  debt  of  the  bankrupt,  within  the  meaning  of  the  52nd 
section,  and  have  been  entitled  to  prove  his  share  of  the  loss 
under  his  fiat  as  a  separate  debt  due  from  him  to  them. 
But,  in  this  case,  have  the  amount  of  partnership  loss 
and  the  aliquot  share  of  the  bankrupt  partner  been  as- 
certained before  the  bankruptcy?    After  referring  to  the 
proceedings  before  the  Master,  I  am  not  prepared  to  say 
that  this  sum  of  49182.  9^.  lid,  is  to  be  considered  as  the 
bankrupt's  ascertained  aliquot  share  of  the  loss  sustained 
by  the  bank,  which  he  ought  at  the  time  of  the  bankruptcy 
to  have  provided.     If  this  sum  of  49182.  9«.  lid.,  is  such 
ascertained  aliquot  share,  then,  in  that  case,  the  effect  of 
the  Winding-up  Act  is  nothing  more  than  this,  viz.  to  ren- 
der this  sum  proveable  against  the  separate  estate  before 
all  the  partnership  debts  are  paid,  whereas,  if  such  Act 
had  not  passed,  the  sum  would  have  been  proveable  against 
the  separate  estate,  but  not  until  after  the  payment  of  all 
the  partnership  debts.     It  is  obvious,  that  it  makes  no 
difference  to  Fenwick's  separate  creditors,  whether  such 
proof  is  made  before  or  after  the  payment  of  the  partner- 
ship debts.     If  the  actual  amount  of  deficiency  of  the  Com- 
pany has  not  been  ascertained,  and  if  it  must  remain 
doubtful  until  the  affairs  of  the  bank  shall  have  been 


13 

SoslIj  mmuul  «p  Mad  senledL  mad  the  respectiTe  clidms  of 
the  afrenbaaoDes  ^la  each  ccber  mnd  upon  the  Com- 
^maj  saaH  ha^fc  beoi  id^nstcd  mad  settled,  whether  the 
w^^  oc  che  9ud  fBsi  of  i^lSZ.  9<l  1  Idl  was  equitably  doe 
front  Fenwick  as  the  tcMe  of  his  bankmptcr,  I  am  of 
opini-Ta  that  the  whole  €i  that  snm  b.  neyertheless,  now 
pfOTeaUe  lainst  his  separate  estate,  under  and  by  yirtne 
of  the  proTisoos  of  the  Windin^-iip  Act,  and  upon  the 
groonds  which  I  hare  abeadj  stated,  independently  of  the 
doctrine  of  partna'diq>  and  oo-suretrshipi     I  have  onljto 
add,  that  I  hare  giwen  this  subject  much  consideration; 
and  that,  for  the  reasons  I  hare  stated,  I  shall  allow  ikis 
sum  of  491S2.  da.  1  Idl  to  be  prored  by  the  official  managen 
c^  the  North  of  England  Joint  Stock  Banking  Companj 
against  the  separate  estate  of  the  bankrupt/' 

Mr.  SwanMon,  Mr.  F.  &  WiBiams,  and  Mr.  Broobbaii 
for  the  petition. — ^The  deposition  on  which  the  proof  wis 
receiyed  does  not  state,  that  the  bankrupt  is  indebted  in 
the  amount  sought  to  be  proyed;  and  the  proof  is  bad,  for 
three  reasons: — 

1st  That  the  direction  of  the  Master  to  make  the  proof 
was  not  obtained. 

2nd.  That  the  official  managers,  who  represent  thebanl^' 
rupt's  partners,  cannot  proye  against  his  estate  in  comp^ 
tition  with  the  creditors  of  the  concern,  or  while  any  of 
those  creditors  remain  unpaid. 

3rd.  That  the  call  is  not  for  a  sum  found  to  be  due  upon 
a  final  settlement,  but  may  be  to  an  amount  much  greater 
than  upon  such  settlement  the  bankrupt  will  be  liable  to 
pay. 

The  only  provision  under  which  the  proof  could  be  ten- 
dered is,  a  qualifying  provision  at  the  end  of  the  33th 
section  of  the  Winding-up  Act  of  1 84a  That  section,  after 
authorising  the  official  manager,  with  the  Masters  san^ 
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tion,  to  abandon  or  compound  for  any  claim  against  a  con-         1849. 
tributory,  provides,  that  nothing  therein  contained  shall       ejc  parte 
discharge  the  estate  of  the  contributory  from  the  demand,        Brown, 
but  that  it  shall  be  lawful  for  the  official  manager  to  prove      Fbnwk  k. 
for  the  amount  thereof,  and  receive  dividends  thereon. 
Now,  it  is  clear  that  this  provision  was  intended  to  save 
and  not  to  create  rights.    Many  cases  may  be  conceived  in 
which  a  Company  might  be  entitled  to  prove  against  a  con- 
tributory; and  all  the  provision  was  intended  for  was,  to 
prevent  any  question  as  to  such  rights  being  interfered 
with  by  the  preceding  part  of  the  clause. — They  commented 
on  the  authorities  referred  to  by  the  Commissioner  in  his 
judgment,  and  cited  Ex  parte  Carter  {a). 

The  Vice-Chancellor: — 

If  the  new  statute  had  not  passed,  but  all  other  things 
had  been  as  they  are,  I  suppose  it  to  be  plain  enough  that 
such  a  proof  as  that  in  question  could  not  have  been  sus- 
tained in  any  manner  or  form.  The  question  is,  whether  the 
statute,  whatever  anomalies  may  possibly  arise,  has  not 
made  a  difference.  I  think  that  it  very  plainly  has ;  and 
that  the  sum  proved  was  proveable,  subject  to  the  observa- 
tions which  I  am  about  to  make.  I  have  alluded  to  ano- 
malies: the  nature  of  one  of  them  is  sufficiently  exhibited 
by  the  existence,  upon  the  proceedings,  of  the  name  of  the 
Central  Bank  of  Scotland  for  a  debt  due  from  the  Compa- 
ny. It  is  an  inevitable  difficulty ;  and  when  it  comes  into 
practical  operation,  the  Court  must  deal  with  it  as  it  can. 
Whatever  may  be  the  consequence,  the  Act  of  Parliament 
must  be  pursued  and  obeyed;  which  I  think  would  not  be 
the  case  if  this  demand  Av^ere  held  not  to  be  proveable.  I 
collect,  that  the  point  as  to  the  leave  of  the  Master  not 
having  been  obtained  before  the  proof  was  tendered,  was 
not  raised  before  the  Commissioner;  and  I  apprehend  that 
I  ought  to  consider  the  objection  as  waived,  subject  to  this 

(a)  2  G.  &  J.  233. 
VOL.  III.  R  R  D.  Q.  S. 


r)f)8 
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1849. 

Er  parte 
Brown, 

/«  re 
Fen  WICK. 


one  remark,  that  I  shall  think  it  expedient  to  be  infonned 
now  whether  the  Master  approves  of  the  proof  (a). 

A  witness  was  examined  viva  voce,  and  stated,  that  the 
proceeding  had  been  brought  under  the  Master  s  notice, 
and  that  he  had  expressed  no  disapproval  of  it. 

The  Vice-Chancellor  said,  that  this  was  satisfactory; 
although  probably  the  assignees  could  not  be  heard  to  ob- 
ject, on  the  ground  of  the  want  of  approval 


(a)  In  onler  to  obviate  some 
of  the  anomalies  alluded  to  in  the 
above  judgment,  the  following 
section  was  intro<luced  into  the 
Joint  Stock  Companies  Winding- 
up  Amendment  Act  of  1 6^9,  s.  30 : 
"  And  be  it  enacted,  that  where 
any  contributory  of  the  Company 
is  a  bankrupt  or  insolvent,  it 
shall  be  lawful  for  the  official 
manager  to  prove,  in  the  matter 
of  such  bankruptcy  or  insolvency, 
for  any  balance  ordered  by  the 
Master  to  l)e  proved  against  the 
estate  of  such  contributory,  and 
to  tiike  and  receive  dividends  in 
respect  of  such  balance  in  the 
matter  of  the  bankruptcy  or  in- 
solvency as  a  separate  debt  due 
from  such  bankrupt  or  insolvent^ 
and  rateably  with  the  other  sepa- 
rate creditors :  Provided  always, 
that  if  any  creditors  of  the  Com- 
pany, not  being  such  i>etitioning 
creditor  \mder  the  fiat  as  after 
mentioned,  shall  have  proved  or 
shall  prove  against  the  estate  of 
such  bankrupt  or  insolvent  con- 
tributory in  respect  of  any  debt 
due  from  the  Company,  then  the 
dividends  received  bv  the  official 


manager  from  the  estate  of  such 
bankrupt  or  insolvent  contribn- 
tory  shall  be  paid  and  distributed 
by  the  official  manager,  under  tiie 
direction  of  the  Master,  in  the 
first  instance,  rateably  amongrt 
the  creditors  of  the  Company  so 
proving  against  the  estate  of  such 
bankrupt  or  insolvent  contribo- 
tory  as  aforesaid,  nntil  the  debts 
due  to  such  creditors  respectively 
be  fully  paul,  and,  subject  thereto, 
such  dividends  shall  be  applied 
by  the  official  managers  towards 
the  general  purposes  of  the  winii- 
ing-up  of  the  affairs  of  the  Com- 
pany :  Provided  also,  that  in  cas* 
any  such  fiat  shall  have  been 
issued  on  the  i>etition  of  a  joint 
creditor  of  the  said  Compiny  in 
respect  of  his  joint  debt,  and  hf 
sliall  have  proved  such  joint  debt 
for  the  purpose  of  receiving  divi- 
denils  under  such  fiat,  then  any 
dividends  paid  to  such  ]>etitioning 
creditor  imder  such  proof  shall 
be  set  against  the  dividemis  par- 
able to  such  official  manager  in 
respect  of  the  proof  so  ma<le  It 
him  as  aforesaid,  so  far  as  the 
same  will  extend.*' 
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1840. 

Ex  parte  Moss, 

Jidy  9th. 

In  the  Matter  of  Daties,  a  Bankrupt. 

J-  HE  bankrupts,  being  shareholders  in  a  public  Company,  Equitable  mort- 
deposited  their  shares  with  the  petitioners,  who  were  ^^J^^^^^ 
bankers,  as  a  security  for  sums  advanced  by  them  for  the  P"Wic  Company 

without  written 

purchase  of  the  shares;  but  no  written  memorandum  of  memonrndum, 

J  • .  1  held  entitled 

deposit  was  made.  to  his  costg,  on 

The  mortgagees  now  presented  their  petition  for  a  sale  f^**®"^  ^^  ^ 

°  °  *  *  torn  not  to  give 

of  the  shares.     An  affidavit  was  filed  in  support  of  the  pe-  written  memo- 
tition,  deposing  that  it  was  not  the  custom,  in  course  of 
business,  on  a  deposit  of  shares  under  the  circumstances 
stated  in  the  petition,  to  have  such  a  memorandum. 

Mr.  Bacon,  in  support  of  the  petition,  cited  Ex  parte 
Sheppard  (a). 

Mr.  Broderick  for  the  assignees. 

The  Vice-Chancellor  held,  that  the  costs  ought  to  be 
given  as  in  the  case  of  a  deposit  with  a  written  memoran- 
dum. 

(a)  2  Mont.  D.  &  D.  431. 


BR  2 
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1849. 

Kx  parte  Nortucote  William  Spiceb  and  Charlotte  v  ,  «,, 

James, 

In  the  Matter  of  George  Mathias,  a  Bankrupt. 

A  HIS  was  the  petition  of  creditors,  praying  that  the  bank-  An  attorney 
rupt's  certificate  might  not  be  confirmed,  but  might  be  re-  receive  money 
called  and  cancelled,  or  suspended.  J?^  pay  it  to 

'  *■  the  client  s  ac- 

According  to  the  statements  of  the  petition,  and  the  «>"">  pa»d  it 

affidavits  in  support  of  it,  the  bankrupt  carried  on  business  and,  on  the 

as  a  solicitor,  at  Glastonbury,  originally  in  partnership  ^*^rctio^"vex^ 

with  a  Mr.  James,  and  upon  his  decease,  which  occurred  a^iousiy  dcfend- 

^  ed  It,  and  filed 

in  November,  1845,  alone.     He  was  employed  by  the  pe-  a  bill  (which 

titioners,  who  were  the  executor  and  executrix  of  his  late  to  restrain  exe- 

partner,  in  the  business  of  the  executorship.  They  had  sign-  ^^^afterwards 

ed  an  authority  empowering  the  bankrupt  to  receive  a  sum  ^^^^^  bankrupt 

,  ,  as  a  scnvcner: 

of  loOOZ.  payable  to  their  testator's  estute  on  a  policy  of  —//eW,  that 
assurance  in  the  Provident  Life  Office,  directing  him  to  thebSmkropt 
deposit  it,  when  received,  at  a  particular  bankers',  in  the  ^'"  not  conduct 

*  '  '  *^  '  aa  a  acnvener, 

names  of  the  petitioners,  as  executors  of  the  late  Mr.  bo  as  to  be  ca- 

X  T  I*       ^  Ti-i/»  •  pable  of  being 

James.     It  was  further  stated,  that,  instead  of  so  paying  regarded  in 
the  amount,  the  bankrupt  paid  it  to  his  own  credit  at  the  ^ioJi^,ice^o/"^ 
bankers',  to  whom  he  Avas,  as  the  petitioners  believed,  large-  ^^^  certificate, 
ly  indebted.     The  account  of  the  bankrupt's  receipts  and 
payments  were  afterwards  taken,  and  a  balance  of  llodL 
was  admitted  by  him  to  be  due  from  him  to  the  estate. 

On  the  loth  of  February,  1848,  the  petitioners  com- 
menced an  action  against  him  for  that  amount.  The  peti- 
tion alleged  that  the  bankrupt  defended  the  action  vexa- 
tiously,  and  pleaded  a  set-off  of  700L  On  the  18th  of 
March,  1841,  he  filed  a  bill  in  Chancery,  seeking  to  esta- 
blish a  partnership  between  himself  and  the  petitioners 
as  executors,  and  praying  for  an  injunction  to  restrain  pro- 
ceedings in  the  action.  Judgment  was  obtained  against 
him  in  the  action. 
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\b4'j.  The  hill  was  afterwarda  dismissed. 

^^^^iZu  On  the   ISth  of  April,  1848,  the  fiat  was  issued,  ilic 

Spii  KB,        tradin;r  found  hein^  that  of  a  scrivener. 
Mathus  The  bankrupt  jiassed  his  last  examination  on  the  1^^^ 

of  November,  1848;  and  on  his  application  for  his  cert'^^" 
cate  on  the  14th  of  May,  1849,  Mr.  Commissioner  fitepA^'* 
gave  judgment  as  follows: — 


"'  The  bankrupt  in  this  case  had  carried  on  business 
an  attorney,  solicitor,  and  conveyancer^  and  also  a9 
scrivener;  but  it  is  in  the  latter  capacity  only  that  he 
came  or  could  legally  become  the  subject  of  a  fiat  On  tb^ 
application  for  his  certificate,  he  was  opposed  by  a  1^^^ 
Spicer,  one  of  the  executors  of  a  Mr.  James,  with  who^^** 
the  bankrupt  had  fonnerly  been  in  partnership  in  the  b**^" 
siness  of  attorney,  solicitor,  and  conveyancer;  and  theoj^^ 
position  was  founded  on  the  bankrupt's  alleged  misconda^?'^ 
in  respect  to  a  large  sum  of  money,  which  had  been  receiv^^ 
by  him  after  Mr.  James's  death,  in  the  capacity  of  solicitor 
to  Mr.  James's  executors,  and  for  which  he  was  acconnt^^ 
ble  to  those  executors.  It  appeared  that  an  indictmef^*^ 
had  been  lately  preferred  against  the  bankrupt,  chaigin^? 
him  with  the  felonious  embezzlement  of  this  money;  bi^* 
that  a  verdict  of  not  guilty  had  been  returned  by  the  juij 
and  that  the  course  of  the  trial  had  been  such  as  to  1 
to  the  inference,  that  such  verdict  must  be  understood  m 
an  acquittal  upon  the  merits,  and  on  the  ground  of  absencr 
of  felonious  intention.  Under  these  circumstances  I 
fused  to  listen  to  any  opposition  founded  on  the  same  hd^^ 
and  involving  the  same  imputation  of  felonious  embettle- 
ment.  But  Mr.  Spicer 's  counsel  then  claimed  a  right  to 
oppose,  on  the  ground  of  the  bankrupt  having  improper!  J' 
(though  not  feloniously,  or  so  as  to  subject  him  to  indict- 
ment) kept  the  said  sum  of  money  in  his  own  hands,  and 
dealt  with  it  in  his  own  way,  instead  of  paying  it  oTcr,  ^^ 
lie  had  been  clirected  to  do,  t*)  the  account  of  the  executor? ; 


-■r,l 
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en  called  upon  to  refund  the  balance  which  he  ad-         i^-^^- 

X)  be  due,  after  taking  credit  for  certain  payments       Ej,  parte 

le  alleged  himself  to  have  made  on  behalf  of  the        '^^ji*-'*** 

rs,  endeavouring  to  elude  the  demand  by  false  re-      Mathias. 

ktions  and  promises,  which  he  never  in  fact  per- 

and,  when  afterwards  an  action  was  brought  against 

the  recovery  of  what  was  due,  defending  such  ac- 

catiously,  and  for  the  mere  purpose  of  delay,  and 

or  the  same  purpose,  a  vexatious  bill  in  the  Court 

eery.     Upon  such  grounds  as  these,  I  thought  the 

on  might  be  allowed,  notwithstanding  the  verdict 

ttal  as  to  the  charge  of  felonious  embezzlement. 

ared  to  me,  however,  that  even  supposing  such 

[uct  to  have  been  committed  by  the  bankrupt,  it 

ot  be  considered  as  committed  by  him  in  his  capa- 

jcrivener,  in  which  alone  he  became  liable  to  the 

)t  law ;  and  I,  consequently,  doubted  whether  it 

)rm  a  legal  ground  of  opposition  to  his  certificate; 

therefore,  deemed  it  expedient  to  call  for  an  argu- 

3on  these  points,  before  proceeding  to  any  irivesti- 

^f  the  matter  of  fact.     Upon  the  argument  which 

igly  took  place,  it  was  conceded  by  the  counsel 

Spicer,  that  the  money  in  question  did  not  come 

bankrupt's  hands  as  a  scrivener,  though  he  con- 

nevertheless,  that  his  misapplication  of  it,  and  the 

and  vexatious  means  to  which  he  resorted  for 
;  the  repayment,  must  be  considered  as  misconduct 
ted  in  that  capacity.  I  do  not,  however,  see  how 
i¥o  propositions  can  be  made  compatible;  and  I 
;  clear,  that  no  part  of  these  transactions  had  re- 
to  his  capacity  as  scrivener;  and  taking  this  to  be 
words  of  the  Act  of  Parliament,  5  &  6  Vict  c.  1 22, 

exclude  the  consideration  of  it  as  a  ground  for  af- 
the  bankrupt's  certificate;  for  the  words  of  the  3J)th 
arc  express,  that  the  Commissioner  is  to  grant  or 
he  certificate  '  having  regard  to  the  conduct  of  the 
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1841).         bankrupt  as  a  trader.'     Instances,  indeed,  may  be  put  (as 
EjcjHirte       i^  ^lic  case  of  gambling  and  extravagant  expenditure)  in 
^/«^        which  misconduct,  not  immediately  conunitted  in  the  ca- 
Mathiar.      pacity  of  a  trader,  may  nevertheless  be  considered  as  indi- 
rectly so  committed,  because  it  tends  to  diminish  the  funds 
to  which  the  trade  creditors  are  entitled  to  look  for  pay- 
ment; but  such  reasoning  has  no  application  to  the  kind 
of  misconduct  now  in  question,  which  neither  directly  nor 
indirectly  seems  to  affect  any  creditor,  except  Mr.  Spicer, 
who  is  not  a  trade  creditor.     And  though  it  has  been 
agreed,  that  a  vexatious  defence  to  an  action,  or  a  vexa- 
tious bill  in  Chancery,  is  injurious  to  the  whole  body  of 
creditors,  as  amounting  to  an  improper  and  wasteful  ex- 
penditure of  money,  I  find  myself  unable  to  accede  to  such 
a  view  of  the  matter.     The  state  of  the  authorities  is  in 
accordance  with  my  decision  in  this  case.     In  Re  Cross- 
field  and   Re  GMs,   Mr.  Commissioner  Holroyd  cleariy 
maintained  the  doctrine,  that  where  a  man  is  both  solici- 
tor and  scrivener,  it  is  only  his  conduct  in  the  latter  ca- 
pacity that  can  affect  his  certificate.     In  Re  Arbuihnoty 
indeed,  Mr.  Commissioner -FowJiaw^u^  expressed  an  opinion, 
that  gambling  hy  a  trader  ought  to  be  considered  as  an 
oflencc  committed  in  the  capacity  of  a  trader ;  and  that  is 
an  opinion,  the  correctness  of  which  appears  unquestiona- 
ble, but,  as  already  observed,  it  is  one  that  has  no  applica- 
tion to  the  present  case,  where  neither  gambling  is  charged, 
nor  anything  else  that  can  be  considered  as  a  wasteful  ap- 
plication of  the  bankrupt's  funds,  to  the  prejudice  of  his 
creditors  in  trade.     As  to  Re  Thonijyson,  though  the  report 
of  it  seems  to  represent  Mr.  Commissioner  Fane  as  having 
refused  the  bankrupt  his  certificate,  on  the  ground  of  a 
cheat  committed  by  him  as  a  solicitor  or  rather  as  a  pri- 
vate individual,  I  feel  no  doubt,  that  if  the  case  were  more 
fully  reported,  the  offence  would  appear  to  be  referable  to 
his  capacity  of  scrivener.     At  all  events,   I  do  not  find 
that  any  question  Avas  raised  before  the  learned  Commis- 
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sioner  as  to  the  sufficiency  of  such  misconduct  to  affect         1^9. 

his  certificate,  within  the  meaning  of  the  Act  of  ParKa-  ^  parte 

ment ;  and  his  attention,  therefore,  may  not  have  been  ^/^^^ 

drawn  to  the  point     Upon  the  whole,  the  result  is,  that  Mathias. 
the  opposition  to  the  certificate,  so  far  as  regards  the 
ground  hitherto  taken,  is  disallowed." 

On  the  27th  of  September,  1849,  another  meeting  was 
held,  at  which  the  certificate  was  granted. 

From  this  decision  the  present  petition  was  an  ap- 
peal. 

"Mr.  Schombergy  in  support  of  the  petition,  contended, 
that  the  money  was  entrusted  to  the  bankrupt  in  his  capa- 
city of  scrivener;  and  that,  even  if,  under  the  law  ante- 
cedently to  the  passing  of  the  Bankrupt  Law  Consolida- 
tion Act,  1849,  the  certificate  could  not  have  been  refused, 
yet,  that  that  enactment,  by  its  203rd  section,  made  vexa- 
tious litigation  a  ground  for  refusing  the  certificate;  and 
that,  therefore,  the  Court  could  now  recal  the  certificate. 

Mr.  Flather,  for  the  assignees,  was  not  called  upon. 

The  Vice-Chancellor: — 

I  think  myself  bound  to  deal  with  this  petition  upon  the 
footing  of  the  law  as  it  stood  before  the  Act  of  Parliament 
of  the  last  session,  considering  that  Mr.  Serjt  Steplieas 
decision  was  pronounced  in  the  month  of  September  last, 
and  that  the  Act  did  not  come  into  operation  until  the 
11th  of  October. 

That  being  so,  the  question  of  law  is,  whether  upon  the 
facts  as  they  appear, — ^the  conduct  in  question  of  the  bank- 
rupt was  the  conduct  of  the  bankrupt "  as  a  trader."  Now, 
the  bankrupt  was  an  attorney,  and  he  was  made  a  bank- 
rupt as  a  scrivener,  and  the  description  in  the  Act  of  Par- 
liament of  a  scrivener  is,  "Scrivener,  receiving  other  men's 
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1849.  monies  or  estates  into  Lis  trust  or  custody/'  In  the  pre- 
Er  parte  ^ent  case,  a  sum,  in  respect  of  which  the  bankrupt  is  alleg- 
Spicbr,       ^j  ^q  \i2i.\Q  misconducted  himself,  was  certainly  the  money 

In  re  .  . 

Mathias.  of  other  men,  received  by  the  bankrupt  into  his  trust  ot 
custody;  but  I  think  that  it  was  not  money  received  into 
his  trust  or  custody  by  him  as  a  scrivener. 

I  feel  myself  obliged  to  come  to  the  same  conclusion 
with  the  learned  Commissioner, — ^that  this  conduct  was 
not  conduct  of  the  bankrupt  as  a  trader. 

Of  course,  the  advantage  to  one  side  or  the  other  does 
not  enter  into  the  reasons  for  my  decision;  but,  I  must  ob- 
serve, that  it  has  this  advantage  for  the  petitioner,  that, 
the  decision  pronounced  on  this  point  being  on  a  point  of 
law,  the  petitioner  will  be  entitled  to  appeal,  as  I  under- 
stand; whereas,  if  I  were  to  pronounce  a  decision  simply 
on  my  view  of  the  merits,  in  point  of  fact,  there  would, 
as  I  suppose,  be  no  appeal.  I  decide  on  the  point  of  law 
as  the  learned  Serjeant  did. 

Petition  dismissed,  without  costs. 
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1849. 

Ex  parte  Edward  Lord,  Nov,  7th, 

In  the  Matter  of  Edward  Lord,  against  whom  &c. 

IVxR  T,  U,  TERRELL  appeared  in  support  of  a  petition  a  petition  of 
of  one  of  two  bankrupts ;  against  whom  a  joint  fiat  had  mu^toM^^ 
issued,  to  have  the  fiat  annulled.  *^«  ^}  ^. 

.  ,  wrongly  inti- 

The  adjudication  became  absolute  on  the  27th  of  Sep-  tied:— «««, 

tember,  and  was  advertised  on  the  28tlL  might,  after  the 

The  present  petition  was  filed  on  the  18th  of  October.      JJ^^^ne**^ 

dayi  from  the 
inaertion  of  the 

Mr.  Swanston  and  Mr.  Russetty  for  the  respondent,  object-  adyertiMment, 
ed  that  the  petition  was  intitled  "  In  the  Matter  of  Edward  tot^^Lnended^ 
Lord,'*  and  that  there  was  no  such  matter,  the  fiat  having  "^^  the  petition 

'  °   to  be  served  on 

issued  against  Edward  Lord  and  William  Archer,  as  ap-  the  other  bank- 
peared  upon  the  petition  itself. — They  also  submitted,  that  these  itepi  did 
the  petition  must,  on  this  account,  be  absolutely  dismissed,  ^^|^*^! 
the  time  for  presenting  a  petition  in  a  correct  form  having  ^^\^  ^^^  v^ 

,      J  ceedmg,  bo  as 

expired.  to  be  precluded 

by  the  lapse  of 
the  twenty-one 

The  Vice-Chancbllor  referred  to  Ex  parte  Veysey  (a),  ^^^ 
and  said,  that  the  view  taken  by  Lord  Lyndhurst  in  Ex 
parte  Thorold  (6),  did  not,  in  his  Honor's  opinion,  preclude 
the  Court  from  allowing  a  mere  slip  in  the  title  of  a  peti- 
tion to  be  corrected. 

The  petition  stood  over  with  leave  to  amend. 

Mr.  Bacoii  and  Mr.  T.  U,  Terrell  again  brought  on  the      Dec.  6M. 
petition. 

Mr.  Swanston  and  Mr.  Russell  objected  to  the  petitioner 
l)rocecding,  and  contended,  that  an  amended  petilion  was, 

(rt)  3  Mont.  D.  &  D.  42(.).  (h)  3  Mont  D.  &  D.  285. 
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■JL  ibJt.  1  zk-w  one.  requiring  to  be  re-served;  and  that^  as 
zl-i  iSiiTiis  were  wrongly  intitled,  they  would  require  to 
":•=  risw.r^  Thcr  mrgued,  that  a  petition  could  not  be 
.":c.ifii-if«ii  as  a  proceeding  until  it  was  served  on  some  one 
i:  lr:&sc  T^iAi.  in  £x  parte  Veysey  (a),  it  had  been  serred 
:i  li*  i<ct>3ning  creditor,  and  yet  the  Court  thought 
:\t;  I-iAi-e  o?»aU  not  be  given  to  amend  it — ^They  further 
.-'rj-cccel  i2ia:  the  other  bankrupt  had  not,  even  now,  been 


I  :^L:<cIi  certainly  proceed  to  hear  this  petition  if  the 
:d^?  "ArV'rTjx  had  been  served;  but  as  he  has  not,  I  shall 
ill-w  lie  f<dtion  to  stand  over,  with  liberty  to  serve 

I:  w:i5  tlien  azranged  between  the  parties  that  the  peti- 
tS.-'*  fh-.-kcll  h?  dismissed  without  costs,  the  petitioner  nn- 
:^r:akir.r  !^x  to  bring  any  action  against  the  assignees 

;  3  •  3  Mont.  D.  &  D.  420. 
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1849. 


Ex  parte  William  Shewabd, 

In  the  Matter  of  William  Sheward,  and  of  The  ^\igt^ 

Bankrupt  Law  Consolidation  Act. 

X  HIS  was  a  motion,  by  way  of  appeal,  to  discharge  or  -SwnWc,  that 
vary  an  order  made  by  Mr.  Commissioner  Ooulbum.  tion  of  the 

The  respondent,  Mrs,  EUzabeth  Folker,  claimed  to  be  a  ^^^J^ti^'' 
creditor,  for  12841,  of  the  appellant,  and  summoned  him  Act,  1849,  does 

n  ^       r>i  /•  i  i-  "®*  render  it 

before  the  Court  of  Bankruptcy,  under  the  78th  section  of  imperative  upon 
the  Bankrupt  Law  Consolidation  Act  (1849),  upon  an  affi-  era  to  reqSre^a 
davit  of  debt  made  under  the  provisions  of  that  section.        trader,  Bummon- 

*^  cd  under  that 

The  appellant  appeared,  and  made  an  affidavit,  accord-  section,  to  en- 

t  ..  n   t      twr,  1  •  A   ^  A       ^  \     ^^  ^^^  *  bond. 

mg  to  the  provisions  of  the  79th  section  of  the  same  Act  (a).      Upon  such  a 
that  he  believed  he  had  a  good  defence  to  the  demand  on  J^thw^the  tra- 
the  merits,  as  required  by  the  Act.  derorthe  credi- 

*  •^  tor  tenders  him- 

He  also  tendered  himself  to  be  examined  by  the  Commis-  self  to  be  ex- 
sioner;  but  the  respondent's  counsel  objected  to  his  being  amination  ought 
examined,  and  contended  that  he  must  enter  into  a  bond.  Buntisnot 

incumbent  on 
Court  in  the  form  contained  in   the  Court  to 

schedule  (J.)  annexed  to  this  Act,   ^^^  ^y  ^^^^^^ 

that  he  verily  believes  he  has  a 


(a)  Sect.  79.  "  That  upon  the 
appearance  of  any  such  trader  so 
summoned  as  aforesaid,  it  shall 
be  lawful  for  the  Court  to  require 
him  to  state  whether  or  not  he 
admits  the  demand  of  the  cre- 
ditor, or  any  and  what  part 
thereof;  and,  if  such  trader  shall 
admit  such  demand  or  any  part 
thereof,  to  reduce  such  admission 
into  writing  in  the  form  contain- 
ed iu  scliedule  (I.)  annexed  to 
this  Act;  and  such  admission  so 
reduced  into  writing,  such  trader 
is  hereby  required  to  sign,  and, 
being  so  signed,  the  same  shall 
thereupon  be  filed  in  such  Court ; 
and  it  shall  also  be  lawful  for  the 
Court  to  allow  such  trader,  upon 
his  said  appearance,  to  make  a 
deposition  upon  oath,  in  writing 
under  his  hand,  to  be  filed  in  such 


good  defence  upon  the  merits  to 
such  demand,  or  to  some  and  what 
part  thereof;  and  in  such  case 
it  shall  be  lawful  for  the  Court 
at  the  same  time  to  require  such 
trader  to  enter  into  a  bond,  ac- 
cording to  the  form  contained  in 
schedule  (K.)  to  this  Act  annex- 
ed, in  such  sum  and  with  such 
two   sufficient   sureties    as    the 
Court  shall  approve  of,  to  pay 
such  sum  or   simis  as  shall  be 
recovered    together   with    such 
costs  as  shall  be  given  in  any 
action  which  shall  have  been  or 
shall  be  brought  for  the  recovery 
of  such  demand,  or  of  any  part 
thereof,  in  respect  of  which  such 
deposition  shall  be  made." 
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1849.  The  Commissioner  declined  examining  him,  and  made 

Ea  parte  the  Order  now  in  question,  which  was  dated  the  10th  of 
^*^fn^^'  November,  1849,  requiring  the  appellant  to  enter  into  a 
SiiBWARD.  bond  according  to  the  form  set  out  in  schedule  K.  to  the 
Bankrupt  Law  Consolidation  Act  (1849),  in  the  sum  of 
15002.,  with  such  two  sufficient  sureties  as  the  Commis- 
sioner might  approve  of,  to  pay  such  sum  or  sums  of  money 
as  should  be  recovered,  together  with  such  sum  or  sums 
of  money  as  should  be  given  in  any  action  which  should  be 
brought  for  the  recovery  of  the  demand  of  Elizabeth  Folker. 

Mr.  J.  V.  Pinor  in  support  of  the  motion. — ^The  statute 
does  not  make  it  incumbent  on  the  Commissioner  to  re- 
quire a  bond.  Under  the  8th  section  of  the  1  &  2  Vict  c. 
110,  a  trader  could  not  avoid  committing  an  act  of  bank- 
ruptcy, if  he  could  not  instantly  pay  a  demand^  (however 
large  or  suddenly  made),  or  unless  he  could  persuade  some 
one  to  become  surety  for  him.  It  was  afterwards  consi- 
dered, that  this  was  too  harsh  a  requirement;  and  that  a 
man  might  be  solvent,  and  able  to  meet  all  his  engage- 
ments, if  proper  time  were  given  to  him,  who  might  yet, 
at  any  particular  moment,  not  have  the  means  of  instantly 
providing  for  them  all,  or  of  inducing  any  one  to  become  a 
siu'ety  for  their  payment.  The  5  &  6  Vict.  c.  122,  s.  12,  was 
consequently  substituted  for  the  former  enactment,  and 
only  required  an  affidavit  of  the  trader,  that  he  believed  that 
he  had  a  good  defence  to  the  demand  upon  the  merits.  This 
again  seemed  in  some  cases  not  sufficiently  to  protect  the 
creditors,  and  therefore  the  present  Act  was  so  framed,  as  tu 
leave  it  to  the  discretion  of  the  Commissioner  in  each  case, 
whether  a  bond  should  be  required  or  not.  In  this  case, 
the  Commissioner  declined  to  exercise  any  discretion,  or  to 
examine  the  appellant  or  any  witness,  considering  it  im- 
perative upon  him  to  require  a  bond.  That  this  was  an 
erroneous  view  of  the  Act,  seems  clear  from  other  sections 
of  it.  Thus  the  80th  section  provides,  that  if  the  trader, 
when  so  summoned,  shall  not  make  a  deposition  that  he 
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has  a  good  defence,  and  (if  required  by  the  Court  so  to  do)         1849. 
enter  into  a  bond,  he  shall  be  deemed  to  have  committed       Ea- parte 
an  act  of  bankruptcy.     And  the  82nd  section  has  the  same      Shbward, 

In  n* 

parenthesis,  which  can  only  be  explained  by  supposing  the     Shkward. 
Commissioner  to  have  a  discretionary  power  to  require  a 
bond  or  not. 

The  Vice-Chancellor  suggested,  that  the  parenthesis 
might  have  been  intended  to  meet  the  case  which  occurred 
in  Ex  parte  Stamp  (a),  of  a  trader  being  incompetent  to  act. 

Mr.  Ooodeve  for  the  respondent. — Or  the  qualification 
may  have  been  intended  to  provide  against  an  irregularity 
in  the  summons,  or  a  demand  upon  the  face  of  it  invalid ; 
in  any  of  which  cases  a  bond  would  not  be  called  for.  But 
for  the  qualification  it  might  have  been  considered,  that, 
even  in  such  cases,  it  would  be  imperative  upon  the  Com- 
missioner to  require  a  bond  wherever  there  was  an  affida- 
vit of  debt,  and  a  summons,  according  to  the  terms  of  the 
Act.  And,  at  all  events,  one  out  of  many  conjectural  in- 
terpretations of  the  parenthesis  cannot  be  sufficient  to  con- 
trol the  express  terms  of  the  79th  section.  The  words 
which  it  employs,  "  it  shall  be  lawful,"  are  the  same  as  in 
many  cases  have  been  held  sufficient  to  give  the  subject  a 
right  to  call  on  a  tribunal  to  which  they  are  applied  to 
exercise  the  jurisdiction  conferred  by  them. 

Mr.  /.  V,  Prior  replied. 

The  Vice-Chancellor: — 

If  Mr.  Sheward  shall  tender  himself  for  examination  be- 
fore me,  I  will  examine  him;  and  if  Mrs.  Folker  shall  ten 
der  herself  for  examination,  I  will  also  hear  her. 

The  motion  stood  over  for  the  appellant  and  respondent 
to  appear  and  be  examined. 

Mr.  Sheward  and  Mrs.  Folker  were  on  this  day  ex- 
amined viva  voce. 

(a)  1  De  G.  345. 
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1849.  Mr.  /.  V.  Prior,  for  the  appellant,  tendered  other  wit- 

Eke  parte      nesses  to  be  examined. 

Shbward, 

fnre  Thg  Vicb-Chanoellob  said  he  would  hear  the  question 

ttrgued,  whether  the  appellant  was  entitled  to  call  wit- 
nesses on  this  proceeding. 

Mr  J,  V.  Prior  contended,  that,  in  deciding  whether  a 
bond  was  to  be  required  or  not,  the  Court  was  acting 
judicially,  and  was  bound  to  adopt  all  the  means  which 
the  Act  gave  it  of  ascertaining  the  exact  state  of  facts, 
and  for  that  purpose  to  examine  witnesses  viv&  voce,  if 
the  case  required  that  course  to  be  taken.  The  exaction 
of  a  bond  from  a  trader  might  involve  his  ruin,  and  migbt 
therefore  be  as  important  a  matter  as  any  of  those  for  the 
determination  of  which  the  l^slature  had  conferred  pow- 
ers upon  the  Commissioners. 

The  Viob-Chancellob: — 

I  consider,  that,  under  the  Act  of  Parliament,  the  Court 
is  not  bound  to  hear  witnesses ;  under  which  term  I  do  not 
include  the  parties  to  the  contest  Being  of  opinion  that 
I  am  not  boimd  to  hear  witnesses,  the  question  then  is, 
whether  I  can  hear  them  on  the  present  occasion.  That 
question  I  think  it  unnecessary  to  decide,  because,  if  I 
can  hear  them,  I  am  of  opinion  that  this  is  a  case  in  which 
I  ought  not  to  hear  them.  But  I  am  ready  to  hear  a  reply 
on  the  evidence  as  it  stands. 

Mr.  /.  V.  Prior  in  reply. 

The  ViCE-Ch ANCELLOB : — 

I  refuse  this  motion.  But  if  an  enlargement  of  time  is 
wished,  which  may  be  necessary  before  going  again  to  the 
Commissioner,  that  may  be  given,  and  probably  ought  to 
be  given. 

I  think  that  either  party  tendering  himself  or  herself  to  be 
examined  before  the  Commissioner  ought  to  be  examined 

Motion  refused,  without  costs. 
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1849. 

Ex  parte  Philip  Lytcott  Hinds,  Nov.  2\st  <fe 

In  the  Matter  of  Jonathan  Higginson  and  Richabd  Deane,     j)ec.  lith. 

Bankrupts;  1850. 

Feb.  \m. 

AND 

Ex  parte  James  Pickpobd  Higginson, 
In  the  same  Matter. 

JL  HIS  was  the  petition  of  joint  creditors,  praying  that  Two  partners 

,•  •!  1  •vxi         j'*xj  x/*  traded  as  mer- 

certain  railway  shares  might  be  administered  as  part  of  chanuatLiver- 
the  joint  estate  of  the  bankrupts,  or  that  a  proof  mieht  be  \^}  *°^  ®*^ 

•^  ir     '  JT  o  Dodoes,  one 

admitted  onbehalf  of  the  joint  estate  against  the  separate  residing  and 

estate,  for  the  amount  of  the  purchase  money  paid  for  the  business  at  each 

shares.     The  Commissioner  had  rejected  the  proof,  and,  y^J^j  J^taw-' 

in  giving  judgment,  stated  the  facts  of  the  case,  in  sub-  ^^.<>«»^  *^«  ^• 

^         ^  ^      ^  '  '  thonty  or  know- 

stance,  as  follows : —  ledge  of  the 

The  bankrupts,  Jonathan  Higginson  and  Richard  Deane,  partnership  mo- 
carried  on  business  as  merchants,  at  Liverpool  under  the  2ha»eof^?^ 
firm  of  Barton,   Irlam,  &  Higginson,  and  at  Barbadoes  »h"esinhifl 

own  name,  bat 

under  the  firm  of  Higginson,  Deane,  &  Stott;  Mr.  Hig-  on  account  of 
ginson  managing  the  business  at  Liverpool,  and  Mr.  Deane  and^rob-   ^* 
at  Barbadoes.    Between  April,  1846,  and  November,  1847,  ^S^ift^J^ 
Mr.  Higginson  made  large  purchases  of  railway  shares  in  of  the  shares  for 

_  .         ,  -  .^^^^  -kt      the  firm.  After- 

his  sole  name,  and  apparently  on  his  sole  account.  No  wards  the  firm 
communication  was  ever  made  by  him  to  Mr.  Deane  con-  rupt-.— jyeW," 
cerninff  them,  but  the  shares  were  charged  for  in  the  part-  }■>  *^*  *^®   , 

.  ......  joint  estate  had 

nership  accounts  against  Mr.  Higginson  individually.  no  right  of  proof 

Mr.  Higginson  had  the  sole  management  and  control  of  ^^  estatTof 
the  partnership  business,  and  of  its  funds;  and  Mr.  Deane  ^^er^S^e 
did  not  interfere  during  the  period  of  the  purchases  of  the  *moimt  hud  out 

-  -  T»     1     1  y  1  1  .      npon  the  shares; 

shares,  but  was  at  Barbadoes,  attending  to  the  partnership  2nd,  that  the 
business  there.     He  did  not  return  to  England  until  to  be  adminii- 
August,  1 847.  *^  "  iTX  . 

^       '  estate,  and  that 

the  clauie  as  to 
reputed  ownership  did  not  apply. 
Where  a  party,  who  upon  an  original  hearing  of  a  petition  was  represented  by  the  respondent, 
petitioned  for  a  rehearing,  describing  himself  as  resident  abroad,  he  was  required  to  give  security  for 
costs. 

VOL.  Ill-  S  S  D.  0.  S. 
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1849.  jfo  authority  was  giyen  by  Mr.  Deane  to  Mr.  Hlgginson 

Ex  parte      to  invest  any  of  the  partnership  monies  in  railway  shares, 
h!^       except  such  authority  as  might  be  included  in  the  general 
H1001M8ON.     power  giyen  to  him  by  implication  to  deal  with  the  part- 
nership funds  as  he  thought  fit 

It  was  stated  by  Mr.  Higginson  on  his  examination,  that 
the  shares  in  question  were  purchased  for  the  joint  account; 
but  there  was  no  entry  or  document  having  reference  to 
any  such  intention. 

The  book-keeper  of  the  firm  on  his  examination  stated, 
that,  where  the  purposes  for  which  any  monies  were  paid 
were  known,  they  were  placed  to  Mr.  Higginson's  general 
account,  and  where  they  were  not  known,  then  to  his  pri- 
vate account,  which  the  deponent  understood  to  be  the 
share  account.  That,  before  Mr.  Deane's  Fetum  to  Eng- 
land in  August,  1847,  the  book-keeper  added  the  words 
"  share  account "  to  the  words  "  private  account "  at  the 
heading  of  the  entries  as  to  the  monies  in  question  drawn 
out  by  Mr.  Higginson ;  and  that,  previously  to  this  time^ 
those  monies  of  which  the  book-keeper  did  not  know  the 
destination,  were  entered  in  the  folio  then  headed  '' Jona- 
than Higginson's  private  account "  only.  That  the  books, 
upon  the  face  of  them,  shewed  all  the  monies  drawn  out 
by  Mr.  Higginson  from  the  concern  on  every  account,  and 
the  balance  due  from  his  private  estate  to  the  joint  con- 
cern. That  Mr.  Deane,  after  his  return  to  England,  did 
not  examine  these  books,  except  in  two  instances;  and 
that  he  then  only  looked  at  his  own  private  account,  and 
did  not  look  over  any  other  part  of  the  books.  That  Mr. 
Deane  called  occasionally  at  the  office  where  the  books 
were  kept,  and  where  he  might  have  examined  them;  bnt 
that  no  inquiry  or  observation  was  ever  made  by  or  to  him 
on  the  subject  of  the  shares. 

On  Mr.  Deane's  examination  in  December,  1847  he  was 
asked  if  he  had  any  shares  in  any  railway  in  Great  Britain; 
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to  which  he  replied:  "  No,  nor  any  interest  in  any."    No        1849. 
further  examination  was  made  of  Mr.  Deane  in  reference      Exparu 
to  the  shares  in  question,  and  he  had  returned  to  Barba-        Hinds, 
does.  HiGomsoK. 

Upon  these  facts,  the  Commissioner  came  to  the  conclu- 
sion, that  a  fraudulent  abstraction  was  not  shewn  to  have 
been  made  of  the  partnership  monies  in  question,  such  as 
would  authorise  the  admission  of  a  proof  on  behalf  of  the 
joint  against  the  separate  estate.  He  considered  the  case 
as  falling  within  the  authority  of  Ex  parte  the  Assignees 
of  Lodge  and  Feudal  (a),  from  the  circumstance  of  Mr. 
Deane  having  lefl  the  sole  control  and  dominion  over 
the  partnership  property  to  Mr.  Higginson;  and  also 
within  the  cases  of  JEx  parte  Harris  (6)  and  Ex  parte 
Smith  (c),  not  only  from  the  circumstance  of  this  sole 
control  and  dominion,  but  also  by  reason  of  entries  hav- 
ing been  made  in  the  partnership  books,  from  which  the 
application  of  the  partnership  monies  in  the  shares  in 
question  could  have  been  ascertained.  He  also  referred 
to  the  following  observation  of  the  Vice-chancellor  in  the 
latter  case: — "  If  one  partner  be  intrusted  with  the  entire 
management  of  the  partnership  concern,  and  withdraws 
monies  for  his  separate  use,  which  he  duly  and  openly  en- 
ters in  the  partnership  books,  this  is  not  a  fraud  which  en- 
titles the  joint  estate  to  prove  against  the  separate  estate; 
otherwise,  if,  by  the  entries  in  the  books,  he  disguises  the 
transaction,  or  wholly  omits  and  conceals  it"  The  judg- 
ment of  the  learned  Commissioner  then  proceeded  as  fol- 
lows:— "In  the  case  of  Ex  parte  Yonge(d),  where  the 
proof  was  allowed,  no  entries  had  been  made  of  the  bills 
abstracted;  and,  in  that  case,  the  Lord  Chancellor  ob- 
served, that,  '  if  the  other  partners  could  have  known  that 

(a)  1  Ves.  jun.  166.  (c)  1  G.  &  J.  74. 

(J)  2  V.  &  B.  210.  (cO  3  V.  &  B.  31. 
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imipertyto 
sabseqiient 

atiwztsfd]^  TmoL  -atar  smMnnsxs  Aalii>g\  their  oonsent 
fnixiii  le  nmiifcnL      Ix  X;  warai  WssHmm  V^  wbere  prorf 
-vafr  lisi  iJuw^  ^tf>  dSHck  vmdk  w*ibs  Tested  in  one  ptrt- 
3if  jjfr'T'xsBKiir^ttmL^aif  ssftii^aiL  m  order  to  increase 
lis  resnrxoR  ssaas^  ^nauvs  i^  eijymmu'  knowledge; 
mti  'jis^  j^nnrsnss   soseinaBis  ciTrftt  vns  not  held  to 
jmiiimc  :u  nsnxxisaBsanaL    Hiat  cKe  ^at.  nt  first  si^t,  be 
TJBaiia^l  je  X  sCTinir  Mii.iiirfr.i  ix  aIL>win^  the  prm^iB 
ais  orsseic  imsaaiss.  j^  ia<e  ^u  gmdifcae  of  the  nulvaj 
Aars  "vai^  nscnmy  Tsatht  }ij  Mr.  Higpnaon  ibr  the  pv^ 
>!»£  ifinia«aaiig3;»igpngaaeegttae;>>adwithoiit  his  part- 
aer :»  ui^i'Mfr  kaiiwiieiQE»:  ^oc.  in  the  |ncAcm  cue,  I  diiiil 
t&ac  '^unaihamir  ch»  og^orcnnisies  vkkh  Mr.  Detne  hi 
'It  actroirinc  ailL  kaawIiei&Ee  «f  the  iBTestanent  of  tlie  ptrt- 

smranoeii  u  ;&  gkxc  nei^BDaKcnee:  so  thnt  I  do  not  tkiol^ 
thnc  Ke  jmar^t  Wjdamm  is  in  fUMil  with  tlie  present   b^ 
£e  pur^  T^mtr  5>^  die  Jm^fw  of  the  Court  of  Berie^ 
ooniaiiereii  d^  Aisre  wns  m>  finadnlent  nbstnctian,  aV' 
duueh  enmes  were  ux  Mitf  of  the  improper  appo^ 
pEiadua  xxzicil  ;ftftQr  ic  was  dnscoTercd,  the  drcomsUiice^ 
hnTintf  betsn  known  to  the  dierk  whose  dntj  it  was  t^' 
keep  the  book:^:  so  duit  the  other  partntt-  hnd  the  opqpor*' 
mnirr  of  inmLediate  knowla^e.     The  onlj  distinguish:^ 
ing  feature  in  the  present  enae  isy  thni  Mr.  Beane  vft^ 
abroad  whoi  the  pozchafies  of  these  shares  woe  made  « 
and  it  might  be  said,  that  thoefbre  the  oitries  in  tk^ 
bo«>ks  might  :»fiflj  be  made  without  giTing  him  vtj  ib^' 
fi^rmadon  on  the  subject.    Thisy  howeTer,  would  not  take 
the  case  oat  of  the  general  rale  established  \>j  Lodge  a^d 
Fendal  and  b  j  Ex  parte  Hatrris  as  to  the  sole  control  too 

(a)  1  Mont.  &  iL  57.  (5)  1  Mont  &  A.  51;  4  VmckC^^ 
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>iniDion  over  the  partnersliip  funds ;  nor  will  this  remark        1849. 
)ply  to  the  period  after  Mr.  Deane's  return  to  England,      Ex  parts 
hen  the  books  were  open  to  his  inspection,  and  when,  if       ^/Jj""^ 
5  had  exercised  only  ordinary  diligence,  he  would  hare     Higoinson. 
{quired  full  information  on  the  subject;  his  negligence 
this  respect  amounting,  I  apprehend,  clearly  to  an  im- 
ied  consent     Upon  these  grounds,  I  consider  that  the 
■oposed  proof  cannot  be  allowed."    The  Commissioner 
so  referred  to  Marsh  v.  Keating  (a)  and  Sadler  v.  Lee  (6). 
he  question  as  to  the  shares  being  joint  estate  had  also 
sen  submitted  to  the  Commissioner,  who  thought  that 
e  had  no  jurisdiction  to  decide  it. 

Mr.  Bacon,  Mr.  Molina,  and  Mr.  BaggaUay,  supported 
le  petition. 

» 

Kr.  Roundell  Palmer  appeared  for  the  assignees 

BIr.  RusseU  and  Mr.  Charles  Hall  for  the  separate  cre- 
;ors. 

Z?he  Yice-Chanoellob  said,  that  he  agreed  with  the 
c3Qmissioner  as  to  the  rejection  of  the  proof;  and  his 
xaour  reserred  his  judgment  on  the  rest  of  the  case. 


^  Vicb-Chancbllor: — 

have  considered  attentively  the  examinations,  affida-  Dec.  \M, 
'^  and  documents  forming  the  evidence  in  support  of 
a  petition  and  in  opposition  to  it,  including  the  short- 
^<i-writer's  affidavit,  filed  on  the  28th  of  November,  and 
'  l^ook  or  document  to  which  it  refera  That  a  sufficient 
^©  was  not  made  for  a  proof  on  behalf  of  the  joint  es- 

(a)  1  Mont.  &  A.  692.  (6)  6  Beav.  324. 
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1849.  tate  against  Mr.  Higginson's  separate  estate^  I  expressed 
jsmparu  *^  Opinion  upon  a  former  day,  an  opinion  which  continues 
Hinds,  ^  appear  to  me  well  founded.  I  think  so,  whatsoever  view 
HxooiNsoN.  it  may  be  proper  to  take  of  the  question  of  the  title  to  the 
railway  shares  in  dispute,  upon  which  mainly,  if  not  solely, 
my  judgment  was  reserved,  namely,  this  question,  whe- 
ther the  railway  shares  ought  to  be  treated  as  belonging 
to  the  joint  estate  or  to  Mr.  Higginson's  separate  estate, 
which,  if  not  a  pure  question  of  fact,  is  a  mixed  question 
of  fact  and  law.  And  upon  it  I  am  now  able  to  say,  that 
the  evidence  (taken  altogether)  has  satisfied  me — ^first,  that 
the  joint  estate  was  the  estate  which  mediately  or  imme- 
diately, directly  or  indirectly,  but  which,  substantially 
and  truly,  paid  for  the  whole  of  the  shares  in  controversy, 
namely,  the  shares  mentioned  in  the  balance-sheet  as  be- 
longing to  the  joint  estate;  secondly,  that,  as  a  matter  of 
positive  fact,  and  not  merely  by  way  of  inference  or  pre- 
sumption, it  is  true  that  Mr.  Higginson  meant  to  acquire 
and  did  acquire  these  shares  on  account  of  the  partnership, 
though  in  his  own  name;  thirdly,  that,  before  the  bank- 
ruptcy, he  in  effect  and  substance  declared  himself  to 
be  a  trustee,  and  in  truth  was  a  trustee  of  them  for  the 
partnership;  fourthly,  that,  by  that  character  of  trustee, 
as  well  as  by  Mr.  Deane's  ignorance  or  imperfect  know- 
ledge before  the  bankruptcy  of  the  circumstances  of  the 
case,  and  the  obscurity  in  which  the  matter  of  the  shares 
was  until  that  time  involved,  the  operation  of  the  doctrine 
of  reputed  ownership  is  excluded;  and  fifthly,  that  upon 
these  groimds  the  shares  mentioned  in  the  balance-sheet 
as  joint  estate  were  properly  so  mentioned,  and  ought  to 
be  so  considered  and  treated.  But  the  account  of  Mr. 
Higginson  with  the  firm  must  have  credit  for  the  sums 
applied  by  Mr.  Higginson  in  paying  for  them.  I  make  an 
order  on  the  petition,  declaring  to  that  effect  accordingly. 
The  costs  of  the  petition  will,  as  to  those  of  the  petitioner, 
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be  paid  out  of  the  joint  estate;  as  to  those  of  the  party  or 
parties  who  opposed  it  out  of  Mr.  Higginson's  separate  es- 
tate ;  and  as  to  those  of  the  assignees  equally  out  of  that  es- 
tate and  the  joint  estate. 
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1849. 
Ex  parts 

HlNDR, 

In  re 
H1001N8ON. 


A  petition  of  rehearing  was  presented  by  James  Pick- 
ford  Higginson,  a  separate  creditor,  who  was  described  in 
the  petition  as  residing  at  New  York,  in  America;  and 
the  case  was  on  this  day  re-argued,  the  books  of  the  firm 
produced,  and  the  entries  in  them  fully  examined  and  dis- 
cussed. 

On  the  petition  of  rehearing  coming  on, 

Mr.  Bacon,  Mr.  Maiins,  and  Mr.  BaggaUay,  for  Mr.  Hinds, 
objected  to  the  case  proceeding  until  the  petitioner  had 
given  security  for  costs,  he  being  resident  abroad. 

Mr.  Russell  and  Mr.  C.  Hall,  for  the  petition  of  rehear- 
ing, contended  that  it  resembled  a  cross  bill,  upon  which 
no  security  for  costs  was  ever  called  for;  and,  moreover, 
that  the  application  for  security  came  too  late,  and  ought 
to  have  been  made  as  a  distinct  motion  upon  notice. 

The  Yige-Chancellob  held  that  the  application  ought 
to  be  acceded  to. 

Security  was  then  given,  and  the  rehearing  proceeded. 

At  the  termination  of  the  argument  the  Vice-Chancbl- 
l^B  expressed  his  adherence  in  all  respects  to  the  judgment 
already  given. 


1850. 
Feb.  ISth. 
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Ex  parte  William  Baikbriikis, 
Nov.  91iL  In  the  Matter  of  John  Stainton,  a  Bankrupt 

Where  a  trader  vJN  the  3rd  of  April,  1849,  John  Stainton  executed  an 
propntj  for  the  indenture  of  that  date,  made  between  himself  of  the  first 
^to«f^^«Ja  Part>  Charles  Thomas  Bainbridge,  William  Bainbridge, 
few  daya  after-   and  Alexander  Cowan,  who  were  his  creditors,  and  w«« 

wards,  sued  out 

a  fiat  against  also  trustees,  named  and  appointed  on  behalf  of  them- 
wSS  the°offi-  selves  and  other  creditors,  for  the  purposes  therein  men- 
cid^aMignee  tioned,  of  the  second  part;  and  the  several  persons,  cre- 
of  property  com-  ditors  of  John  Stainton,  who,  by  themselves  or  their  re- 
deed,  the  Court  spective  attornies  or  partners,  should  execute  the  inden- 
S^*b^  Sr  *^«'  <>f  *^«  *ti'^  Pa^  This  deed,  after  reciting  that  John 
liTered  op  to  Stainton  was  seised  of  the  several  freehold  messuages  or 

the  tmstees  of  n.        i  .  .  •  i         ^ 

the  deed,  with-  dwelling-houses  in  Lincoln  therein  described,  and  also  of 
tion  mTespeci  ^^^  stock  in  trade,  household  furniture,  and  effects,  in  and 
Mtknw>>^"^  upon  his  dwelling-house,  shop,  and  premises;  and  reciting 
poundage.         that  he  was  justly  indebted  to  the  parties  thereto  of  the 

second  and  third  parts,  in  the  several  sums  set  opposite 
their  respective  names  in  the  schedule  thereunto  annexed, 
which  he  was  unable  to  pay  in  full,  and  had  therefore  pro- 
posed and  agreed  to  grant  and  convey  all  his  real  estate, 
and  to  assign  his  personal  estate  and  effects,  unto  the  peti- 
tioner and  his  co-trustees,  for  the  benefit  of  his  creditors 
as  therein  mentioned,  witnessed,  that  John  Stainton  re- 
leased and  confirmed  unto  and  to  the  use  of  the  trustees, 
their  heirs,  executors,  administrators,  and  assigns,  cer- 
tain messuages,  tenements,  or  dwelling-houses,  shops,  and 
yards;  and  also  assigned  and  transferred  unto  them,  their 
executors,  administrators,  and  assigns,  all  and  every  his 
stock  in  trade,  printing  presses,  and  all  other  his  person- 
al estate  and  effects.  And  it  was  thereby  declared,  that 
the  trustees  should  stand  and  be  seised  of  the  freehold 
messuages,  shops,  and  premises,  and  of  the  personal  es- 
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tate  and  effects,  upon  trusts  therein  expressed  for  sale,        1849. 
and  for  payment  proportionally,  and  without  preference       ex  parte 
or  priority,  to  themselves  the  trustees,  and  their  partners,    Bainbridgb, 
and  the  persons  parties  thereto  of  the  third  part,  of  the     Stainton. 
several  debts  or  sums  set  opposite  their  respective  names 
in  the  schedule  thereto. 

On  the  12th  of  April,  1849,  Mr.  Stainton  sued  out  a  fiat 
against  himself;  whereupon  one  of  the  trustees  presented 
the  present  petition,  stating  that  John  Stainton  procured 
the  fiat  to  be  issued,  for  the  purpose  of  defeating  the  trust 
deed,  and  against  the  wish  of  all  his  creditors,  excepting 
one  Joseph  Islip ;  and  that  the  petitioner  and  his  co-trus- 
tees, and  all  the  creditors  excepting  Joseph  Islip,  were 
desirous  that  the  fiat  should  be  annulled.  The  petition 
also  alleged,  that,  previously  to  the  issuing  of  the  fiat,  the 
petitioner  and  his  co-trustees,  as  such  trustees  as  aforesaid, 
under  the  indenture  took  possession  of  the  personal  estate 
and  effects  of  John  Stainton,  and  sold  some  parts  thereof; 
that,  at  the  time  of  the  issuing  of  the  fiat,  there  remained 
in  the  hands  of  the  petitioner  and  his  co-trustees  the  sum 
of  1051  7s,  4d.,  being  the  proceeds  of  the  sale,  deducting 
auctioneer's  charges;  and  that  Theophilus  Carrick,  the 
official  assignee,  required  the  petitioner  and  the  other 
trustees  to  hand  over  the  same  to  him,  without  deducting 
the  costs  of  preparing  the  deed,  or  the  amount  paid  by 
the  petitioner  and  his  co-trustees  for  rent  of  the  ware- 
house, and  for  the  charges  of  the  men  kept  in  possession 
of  the  goods,  amounting  altogether  to  2SL,  or  thereabouts. 
The  prayer  was,  that  the  fiat  might  be  annulled,  and  that 
John  Stainton  might  be  ordered  to  pay  the  costs  of  the 
application;  and  that  the  sum  of  1051  7s.  4d  might  be  re- 
paid to  the  petitioner  and  his  co-trustees,  to  be  held  and 
applied  by  them  in  payment  of  the  charges  therein  men- 
tioned, amounting  to  28Z.  or  thereabouts,  and  otherwise 
according  to  the  trusts  of  the  indenture. 


622  CASES  IH  CHAHOBBT. 

1849.  Mr.  Swanstan  in  support  of  the  petition. — The  fiat  is 

Et  parte  substoiitiallj  a  nullitj,  since  there  is  no  propeitj  for  it  to 

^^'/«  w"^**  operate  upon,  the  trust  deed  being  valid  against  the  bank- 

Stainton.  rupt,  who  sued  out  the  fiat  himself 

Mr.  ifUler,  for  the  official  assignee,  contended,  that  at  all 
events  the  official  assignee's  poundage  should  be  deducted 

The  Vicb-Chakcbllob: — 

I  am  not  prepared  to  saj  that  the  official  assignee  is  en- 
titled to  poundage.  Any  necessary  expenses,  anj  monies 
properly  paid  out  of  pocket,  should,  I  think,  be  repaid  to 
him. 

Mr.  MiUeVy  for  the  official  assignee,  said,  that  this  ques- 
tion had  not  been  submitted  to  the  Court  below;  and  he 
contended,  that  the  Vice-Chancellor  had  only  an  appel- 
late jurisdiction,  and  could  not  decide  the  question  in  the 
first  instance. — He  cited  Ex  parte  Lowe  (a)  and  Hx  parte 
Benson  (6). 

The  Vicb-Chancelloe  : — 

This  petition  was  presented  before  the  New  Act  came 
into  operation.  I  think,  therefore,  I  ought  to  proceed 
with  it. 

Mr.  Bacon  appeared  for  the  bankrupt,  and  asked  that 
the  bankrupt's  costs  might  be  paid  out  of  the  estate. 

The  Vice-Chancellor  : — 

This  is  not  a  case  in  which  I  can  give  the  bankrupt  his 
costs.  The  official  assignee,  I  think,  should  have  his  costs, 
and  the  petitioner  s  costs  should  come  out  of  the  fund 

(a)  1  Deac.  &  C.  30.  (b)  1  Dcac.  &  C.  324. 
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e  following  was  the  order: —  1849. 

This  Court  doth  order^  that  the  said  official  E*part« 
assignee  do  forthwith  pay  ovef  to  the  said  ^'jwrT^"' 
petitioner,  and  to  Charles  Thomas  Bain-  Stainton. 
bridge  and  Alexander  Cowan,  his  co- 
trustees, upon  the  trusts  of  the  said  inden- 
ture, the  sum  of  1052.  7^.  4d  in  the  said 
petition  mentioned;  and  all  other  mo- 
nies received  bj  him  and  now  in  his 
hands  as  such  official  assignee  as  afore- 
said, after  deducting  thereout  any  pay- 
ments properly  made  by  him  as  such  offi- 
cial assignee  in  respect  of  the  estate  of 
the  said  bankrupt,  and  also  his  costs  of 
and  occasioned  by  this  application,  when 
taxed,  as  hereinafter  mentioned;  but  he 
is  not  to  retain  thereout  any  sum  or 
sums  whatever  for  his  commission  or 
poundage  in  respect  of  such  monies  so 
received  by  him  as  aforesaid;  And  it  is 
ordered,  that  the  said  official  assignee  do 
forthwith  deliver  up  to  the  said  petition- 
er, and  to  the  said  Charles  Thomas  Bain- 
bridge  and  Alexander  Cowan,  upon  the 
trusts  of  the  said  indenture,  all  goods  and 
effects,  if  any,  now  in  his  possession,  cus- 
tody, or  power,  as  such  official  assignee  as 
aforesaid ;  And  it  is  lastly  ordered,  that 
the  costs  of  the  said  petitioner,  of  and  oc- 
casioned by  this  application,  be  paid  out 
of  the  trust  monies  under  the  said  inden- 
ture; And  it  is  hereby  referred  to  "William 
Vizard,  Esquire,  an  officer  of  this  Court, 
to  tax  all  the  aforesaid  costs. 
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1849. 


JTop.  2\si, 


Petition  of  a 
petitioning  cre- 
ditor to  annul 
the  fiat,  on  the 
groond  that  his 
debt  had  been 
miMalcnkUed, 
and  waf  iniaffi- 
cient  to  mpport 
the  fiat,  dia- 
miMed  with 
cofta,  the  bank- 
rupt opposing, 
and  the  assig- 
nees not  con- 
senting to  it. 


Ex  parte  Robsbt  Waltsb  Leokabd,  Chablbs  Rossiteb,  and 

JoHH  Perbt, 

In  the  Matter  of  James  Cabteb,  a  Bankrupt 

X  HIS  was  the  petition  of  the  petitioning  creditors,  seek- 
ing to  annul  the  fiat  for  want  of  a  sufficient  petitioning 
creditor's  debt.  The  case  made  bj  the  petitioners  was,  that 
the  amount  of  their  tlebt  had  been  miscalculated,  and  the 
fiat  sued  out  inadvertently,  the  petitioners  haying  foigot- 
ten  a  set-off  of  72.,  which  reduced  the  debt  below  501. 

Mr.  Stvanston  and  Mr.  Mackeson  supported  the  petition, 
and  submitted  that  the  petitioning  creditors  were  onlj 
doing  their  duty,  which  was,  to  have  the  fiat  annulled 
when  thej  discovered  the  insufficiency  of  the  debt 

Mr.  RusseU,  for  the  assignees,  opposed  the  petitaon,  and 
said  that  there  was  no  other  creditor  who  could  sue  out  t 
fiat,  the  others  having  been  parties  to  a  composition  deei 
The  assignees  were  willing  to  take  the  risk  of  acting  under 
the  fiat 

Mr.  Bird,  for  the  bankrupt,  also  opposed  the  petition, 
and  submitted,  whether,  under  the  Bankrupt  Law  Con- 
solidation Act,  18'1>9,  there  was  any  jurisdiction  to  annul 
the  fiat 

The  Vice-Chancellor; — 

It  is  unnecessary  to  decide  whether  the  Court  has  juris- 
diction to  annul  this  fiat,  for,  assuming  that  it  has,  I  think, 
that,  as  the  bankrupt  opposes  the  petition,  and  the  assig- 
nees do  not  consent,  I  ought  not  to  accede  to  it 

Petition  dismissed  with  costs. 
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1849. 


Ex  parte  William  Edwards,  Nov.  24<A. 

In  the  Matter  of  William  Edwabds. 

X  HIS  was  an  appeal  &om  the  decision  of  the  Cominis-  An  arranging 
sioner,  declaring  the  appellant  a  bankrupt  itetato^  affid^ 

On  the  16th  of  October,  1849,  the  appellant,  being  un-  ^^u^''^ 
able  to  meet  his  engagements  with  his  creditors,  and  being  ^  produced,  to 

•  n  /•ii-1/^j-i-fc.  ••    *^®  amount  of 

in  confinement  for  debt  in  the  Queen  s  Prison,  presented  200^.   On  be- 
his  petition  to  the  Court  of  Bankruptcy  for  protection,  Seon^a^nt 
under  the  arrangement  clauses  of  the  Bankrupt  Law  Con-  ^®  ^^^  ^^«  ^^ 

°        ^  ,  *  ,  those  assets 

solidation  Act,  and,  in  support  of  it,  made  an  affidavit  in  shewed,  that  he 
the  form  set  out  in  Schedule  (A  b)  to  the  Act,  that  he  had  perty  abrtndT 
"assets  ready  to  be  produced"  to  the  Court  "to  the  value  ^ttei^ycr- 
of  200t  and  upwards."    A  private  meeting  was  on  the  »onary  proper- 

,  ,  ty  in  this  coun- 

19th  of  October  held,  according  to  the  provisions  of  the  tiy,  but  which 
Act,  at  which  no  creditor  attended  to  oppose;  and  at  this  capable  ofradi- 
meeting  the  appellant,  being  interrogated  by  the  Commis-  ^^i^^l^^ 
doner  as  to  the  nature  of  the  assets,  stated,  that  he  had  that  the  affidar 
piToperty  in  Belgium  and  in  France,  and  also  a  reversionary  untrue,  and 
interest  in  property  in  England,  which  if  sold  would  rea-  missioner  hs4 
Use  more  than  200t    Afterwards,  the  petitioner  being  still  gj^^^^S^^^. 
%  prisoner  in  the  Queen's  prison,  made  an  affidavit,  verifying  nmging  debtor 
ui  extract  from  the  will  of  a  testator  named  Allen,  bequeath-  though  no  ere- 
ing  one-fifth  part  or  share  of  the  testator's  estate  and  effects  yenwi.     ^^^' 
Bpon  trusts  for  the  petitioner's  wife  for  her  life,  for  her 
leparate  use,  and  for  her  children  after  her  decease.    The 
affidavit  stated,  that  the  testator  died  on  the  16th  of  July, 
1829;  that  the  petitioner's  wife  was  still  alive,  and  of  the 
^e  of  fifty-two  years;  that  she  had  had  ten  children,  of 
irhom  the  eldest  died  on  the  5  th  of  August,  1843,  having  ac- 
juired  a  vested  interest  in  her  share  of  the  said  fifth  por- 
tion of  the  residuary  estate  of  the  testator,  and  without  hav- 
.xig  been  married,  or  made  any  disposition  of  her  share;  and 
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1849.  that  the  petitioner  was  her  next  of  kin,  and  as  such  entitled 
Exparu  *^  ^^^  shaTc.  The  affidavit  also  stated^  that  the  whole  of 
Edwards,     \^q  estate  and  effects  of  the  testator  had  not  yet  been  got 

In  re  . 

Edwakds.  in ;  but  that  a  sum  of  about  34002L  had  been  retained  by 
the  trustees  of  the  will,  as  a  portion  of  the  fifth  part  of  the 
residuary  estate  bequeathed  in  trust  for  the  petitioner's 
wife  and  children ;  that  an  annuitant  of  4002.  per  annum 
was  still  living,  and  that  the  sum  set  aside  by  the  trus- 
tees to  meet  such  annuity,  with  other  property  of  the 
testator  still  remaining  undivided,  amounted  to  nearly 
10,0002.;  and  that  the  petitioners  wife  received  annually, 
as  interest  upon  the  34002.,  (which  was  inrested  on  va- 
rious securities,)  1702.  or  thereabouts;  and  that  a  farther 
sum  of  20002.  or  thereabouts  would  accrue,  upon  the  death 
of  the  annuitant,  who  was  of  the  age  of  fifly-nine  or  there- 
abouts, to  the  fifth  share  bequeathed  to  the  petitioners 
wife  and  her  children:  and  further,  that  the  petitioner 
had  made  inquiries,  and  ascertained  that  the  present  value 
of  the  share  of  his  deceased  daughter  in  the  said  testators 
property,  subject  to  the  lives  of  the  annuitant  and  the 
petitioner's  wife,  was  at  the  least  2002.,  and  would  realise 
that  sum  if  sold.  The  affidavit  further  stated,  that>  in 
addition  to  such  present  value  of  the  share  of  the  peti- 
tioner's deceased  daughter,  to  which  he  was  entitled  as 
her  next  of  kin,  he  had  divers  landed  estates  and  personal 
property  in  the  kingdom  of  Belgium,  and  also  landed 
property  in  the  republic  of  France,  and  also  large  debts, 
accounts,  patent  and  other  rights,  property,  claims,  and 
demands  in  this  country,  the  whole  of  very  great  value, 
and  which  ought  to  produce  more  than  sufficient  to  pay 
and  discharge  all  his  debts  and  engagements ;  on  the  faith 
whereof,  he  was  about  to  propose,  under  his  petition,  to 
pay  such  debts  and  engagements  in  full,  by  four  instal- 
raents. 

After  filing  this  affidavit  the  petitioner  applied  by  his 
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solicitor  to  Mr.  Commissioner  Chvlbum  to  be  brought  up 
to  be  discharged  out  of  custody,  either  absolutely  or  on 
condition. 

The  Commissioner,  on  the  3rd  of  November,  1849, 
made  an  order,  which,  after  reciting  the  petition,  was  as 
follows: — "  And  whereas,  after  the  filing  of  such  petition, 
it  has  been  shewn  to  the  Court,  that  the  affidavit  filed  with 
the  said  petition  was  wilfully  untrue^  so  far  as  concerned 
the  assets  ready  to  be  produced  by  him:  thereupon  this 
Court  doth  hereby  adjudge  such  petitioner,  the  said  William 
Edwards,  a  bankrupt,  and  doth  adjourn  all  further  pro- 
ceedings in  the  matter  into  the  Public  Court;  and  this 
Court  doth  order  and  direct,  that  this  its  adjudication  be 
advertised;  and  doth  hereby  appoint  a  sitting  of  the  Court, 
to  be  holden  on  Saturday  the  24th  day  of  November  inst, 
at  eleven  o'clock  in  the  forenoon,  for  the  choice  of  assignees; 
and  another  such  sitting  of  the  Court,  to  be  holden  on 
Saturday  the  1 2th  of  January,  1 850,  at  1 2  o'clock  at  noon, 
for  the  last  examination  of  the  said  bankrupt,  as  in  bank- 
ruptcy." 

From  this  order  the  present  petition  was  an  appeal,  on 
the  grounds  that  the  recital  in  it  was  not  according  to  the 
fact,  and  that  the  proceeding  had  been  irregular,  as  having 
taken  place  in  the  Public  Court  instead  of  privately. 


1849. 
Em  parte 

EOWARDU, 

In  re 
Edwards. 


Mr.  Kenyon  Parker  in  support  of  the  appeal — The  223rd 
section,  upon  which  alone  the  adjudication  could  be  found- 
ed, provides,  that  if  it  shall  be  shewn  to  the  Court  hy  any 
creditor^  that  the  debts  of  the  petitioner  have  been  con- 
tracted by  fraud,  or  if  it  shall  be  shewn  that  the  affidavit 
was  wilfully  untrue,  the  Court  may  adjudicate  the  debtor  a 
bankrupt     The  reasonable  construction  of  this  is,  that  in 
both  cases  it  must  be  shewn  by  a  creditor,  whereas  here  no 
creditor  intervened.     Moreover,  even  if  the  Commissioner 
had  the  power  so  to  adjudicate,  the  adjudication  was  bad 
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1849.        upon  the  merits^  since  there  was  nothing  to  shew  that  the 

Ex  parts      appellant  had  not  assets  ready  to  be  produced,  of  there- 

Edwards,     quisite  amount,  and  certainly  nothing  to  shew  that  the  »f- 

Edwards,     fidavit  was  wilfully  untrue,  so  far  as  regarded  the  assets 

ready  to  be  produced  by  the  appellant. 

The  Vioe-Chancellob: — 

It  is  true  that  certain  matters  are,  by  the  223rd  section, 
required  to  be  shewn  by  a  creditor;  but  this  is  not  one  of 
them.  The  petitioner  has  explained  what  are  the  assets 
or  supposed  assets,  by  which  he  means  to  support  the  alle- 
gation that  he  has  '^  assets  ready  to  be  produced  to  the 
Court,  to  the  value  of  200Z.  and  upwarda'*  These  appear 
to  be  the  proceeds  of  a  sale  of  certain  rights  and  interests 
in  reversionary  property.  It  is  possible,  that  the  sale  maj 
or  might  produce  the  amount;  but  it  is  merely  a  possi- 
bility. I  do  not  consider  that  the  bankrupt  has  men- 
tioned any  kind  of  property  which  comes  within  the 
meaning  of  the  expression  used  in  the  form  prescribed  by 
the  Act.  Therefore,  upon  the  petitioner's  affidavit  alone, 
and  upon  his  own  statement  merely,  it  appears  to  me  that 
the  appellant  has  been  well  adjudged  a  bankrupt;  and  his 
petition  must,  therefore,  be  dismissed 
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1849. 

Edgson  V.  Edgson.  j)rov.  arrf. 

JjIr.  BAOGALLAY  moved  for  leave  to  make  entry  of  .-femW^thatser- 
a  memorandum  of  service  of  a  copy  of  the  bill  upon  a  de-  ^i^''  ^m,*  ^'^'P? 

.        ,  ^  ^     of  a  hill,  at  the 

fendant,  by  leaving  it  at  the  defendant's  house,  with  a  bro-  defendant's 
ther  of  the  defendant,  as  being  a  member  of  his  family.  mTiSiir^"! 
It  did  not  appear  that  the  brother  resided  there.  Sen^unleM 

the  member  of 

The  Vice-  Chancellor  : —  *^«  &m^>y  " 

an  inmate  of 

You  may  take  the  risk  of  the  service,  if  you  think  fit;  ***®^°"»*- 
but  it  seems  to  me  questionable  whether  the  proof  is  suffi- 
cient.    Does  not  the  rule  as  to  service  upon  some  mem- 
ber of  the  family  refer  to  domicil,  and  not  to  relationship  ? 


J 


Riley  v,  Garnett.  j^ov,6th, 

OHN  GARNETT,  by  his  will,  dated  3rd  of  December,  Deviw  unto  and 
1832,  devised  as  follows:— "I  give  and  devise  all  those  JJu^*thtir 
five  messuages  or  tenements,  respectively  numbered  6,  7,  ^«"  ^^  "* 

___-  1  .1  1/.1  1  .  1     in  iigna,  upon  trust 

8,  9,  10,  together  with  so  much  of  the  other  moiety  or  half  to  pay  the  rents 
part  of  the  said  garden  as  is  freehold,  unto  the  said  John  m^^^^^man, 
Garnett,  James  Soilleux,  and  James  Lill,  of  Church-street,  ^^'  ^^^  ie^to 

'  ...  use,  for  life; 

Bethnal  Green-road,  butcher,  their  heirs  and  assigns,  upon  and,  after  her 
trust  to  pay  the  rents  and  profits  thereof,  as  the  same  shall  for  all  her  chil- 
from  time  to  time  arise  and  be  received,  into  the  proper  ^jJ^^Jd^nttnin 
hands  of  Mary  Ann  Elisha,  the  wife  of  Peter  Elisha,  of  twenty-one,  or, 

being  daiigh- 

Bennett's-place  aforesaid,  hay  salesman,  another  daugh-  ters,  attain  that 
ter  of  my  said  wife,  during  the  term  of  her  natuml  life,  ^^thciTheirs 
or  otherwise  to  permit  or  suffer  her  to  receive  the  same  *"*^  aM»gn«  for 

*  ever,  as  tenants 

to  and  for  her  own  sole  and  separate  use  and  benefit,  in  common:— 

Hold  to  flive 

to  the  intent  that  the  same  may  not  be  at  the  disposal,  vested  estates 
or  subject  or  liable  to  the  control,  debts,  or  engagements,  ^^^  a*"hey 
of  her  present  or  any  future  husband,  but  only  at  her  own  ?^®  ^"^  "" 

*  •'  '  "^  istence,  subject 

to  be  divested 
on  their  deaths  under  twenty -one,  and  (if  daughters)  unmarried. 

VOL.  in.  T  T  D.  G.  S. 
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sUiit  lOfi  »aza2e  issfiijeftL  and  for  which  her  receipt  or  re- 

Liian  sllI  l<  m  p>'jd  and  effectual  discharge;  and 

i2ii  xiTdr  ;L-»  •i'ecease  of  the  said  Mary  Ann  Elisha^ 

5:r  aZ  lie  c^lren  of  the  said  Sfaij  Ann  EHsha, 

7^  t3t»  aui  P^er  EEs&a  beeonen  or  to  be  b^otten,  who, 

ZfffJTvx  a  jccL  cr  socs.  ^lall  attain  the  age  of  twentj-one 

JSBS.  :r.  ^ecLT  a  ^jagghter  or  dan^ters,  shall  attain  thit 

11^  :r  :e  zcaraed.  diare  and  share  alike,  as  tenants  in 

^imnii.c  %3si  **x  as  joint  tenants,  and  their  heirs  and  as- 

^:ri:?  ?:r  *t-s.     And  as  to  the  said  slip  or  parcel  of  lease- 

luui  ri^iasL  rriczL  I  ^re  and  bequeath  the  same  unto 

zist  SLiii  J:i^  Gariiett.  James  Si^iDeiix,  and  James  Lill, 

ai£r  ^xiCTz^oTSw  ftdministrazorsw  and  assigns,  in  trust  fer 

sxi:^.  Tt^ncci  c-r  j^s^mis  as  t:^  the  time  being  shall  be  en- 

TLZMti  1^  iLe  last-mentioned  messuages  or  tenements,  and 

I2fi  Tsais  aiLi  pi^>fits  thereof'^     And  the  testator  theiebf 

<fn>:'<rK>ec  the  said  James  S^illeax,  John  Gramett,  and 

and  the  saniYN?r  of  them,  his  executors  ind 

kiors.  as  to  the  freehold  heieditaments  andpi^ 

TtSses  iftF£K-:-T  derised  or  bequeathed  to  or  in  trost  forliis 

.saa;x^t2r<2-^v  and  her  child  or  children,  as  aforessid) 

£xr-i:i:  aw  lire  :f  5:i*h  daoghter^in^law,  and,  after  herde 

.-%»!««.  Lr  cac<  fhe  shoold  hare  any  child  or  diildren  living 

j£  itfr  ieofjbae  Tinder  the  age  of  twenty-one  years,  then, 

rirLziT  li*  '**'':  -•rity  or  lespectiTe  minorities  of  such  child 

:c  ciiirrfii  :v  ssA  daughter-in-law,  of  the  proper  anth(«^ 

:tt  :c  lie  r^ffscci  or  f^rsons  th«eby  empowered  as  afcre- 

5;i:i£.  r:*:at  dn*  ic  lisie  to  d^niseor  lease  in  manner  therein 

Tt-fn:!'.-'-;*!  il!  :r  any  part  or  parts  of  the  freehold  ind 

k*«5:*  ii  iTfr^ecirasaeats  and  premises  thereby  devised  or 

><s:'2*e*;i.ec  :o  ,^r  in  trust  tor  sach  danghter-in-law  »* 

v<r  c::::.iren  as  arrresaid. 

Tbe  :«j5»:s:r  dir^l  on  the  17th  of  August,  1840,  leaving 
MiTT  An::  Eli>bi  and  Peter  Elisha  her  husband  sonriTiDf- 

ilaiy  Ann  Elisha  died  on  the  25ih  of  October,  18^' 
At  her  death.  Mary  Ann  Riley,  one  of  her  children,  1^ 
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attained  the  age  of  twenty-one  years;  all  the  other  five        1849. 
children  were  minora 

The  present  suit  was  instituted  by  Mary  Ann  Riley  and 
her  husband,  seeking  a  declaration  that  she  was  absolutely 
entitled  in  fee  to  the  whole  of  the  freehold  property  de- 
vised in  trust  for  her  mother  for  life ;  and  praying  that  the 
trustees  might  be  ordered  to  convey  the  same  to  her,  and 
to  pay  to  her  the  rents  accrued  since  her  mother's  decease. 

Mr.  Malins  and  Mr.  Simpson  for  the  plaintifi! — This  is 
a  contingent  remainder.  It  is  only  a  devise  to  such  chil- 
dren as  attain  twenty-one.  And  as  the  plaintiff  Mrs.  Riley 
was,  at  the  determination  of  the  particular  estate,  the  only 
person  comprised  in  the  description,  she  took  the  estate 
absolutely :  Feating  v.  Alien  (a),  Bull  v.  Pritchard  (b).  The 
argument  on  the  other  side  may  be,  that  this  rule  does 
not  apply  where  the  fee  is  vested  in  trustees.  But  it  is 
very  doubtful  whether,  in  this  case,  the  estate  of  the  trus- 
tees extended  beyond  the  life  of  Mrs.  Elisha.  If  it  did, 
still  the  only  protection  afforded  by  the  legal  estate  would 
be  against  the  effect  of  the  determination  of  the  life  estate, 
by  forfeiture  or  otherwise,  during  the  life  of  the  first  taker; 
none  would  be  afforded  against  the  consequences  of  the 
determination  by  death,  as  regards  contingent  remainders. 
A  limitation  of  an  equitable  estate,  which,  if  it  had  been 
a  legal  estate,  would  have  been  a  contingent  remainder,  is 
equally  a  contingent  remainder,  and  does  not  become  an 
executory  devise  because  the  estate  is  equitable.  They 
also  referred  to  Mogg  v.  Mogg  (c),  Chapman  v.  Bliasett  (d). 
Doe  V.  NoweU(e)y  Fearne  on  Contingent  Remainders,  312, 
Russell  V.  Buchanan  (/),  Barker  v.  Oreemuood  {g\  and  Cur- 
tis V.  Price  (A). 

(a)  12  M.  &  W.  279.  (/)  2  Cr.  &  M.  661 ;  7  Sim.  628, 

(6)  5  Hare,  567.  S,  C, 

(c)  1  Mep.  654.  (^r)  4  M.  &  W.  431. 

\d)  Cas.  temp.  Talb.  145.  (A)  12  Ves.  89. 


(e)  1  Mau.  &  Selw.  397. 
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1849.  Mr.  Chandiess  and  Mr.  Elmdey  for  other  children,  contik, 

were  not  called  upon. 

Mr.  Stinton  appeared  for  a  child  bom  after  the  testator  s 
death. 

Mr.  Speed  appeared  for  the  trustees. 

All  parties  concurred  in  requesting  the  Vice^hancdkr 
to  dispose  of  the  question  without  the  assistance  of  a  Court 
of  law. 

The  Vice-Chancellob: — 

Mj  opinion  is,  that,  although  there  is  authority,  and 
quite  as  much  principle  as  authority,  for  saying  that  a 
devise  ''  unto  and  to  the  use  oi"  trustees  and  their  heirs, 
without  any  restrictive  words,  may,  by  the  context,  be  re- 
stricted to  an  estate  pur  auter  vie,  yet  that  mode  of  in- 
terpretation cannot  be  here  adopted.  I  think  that  in  this 
case  such  a  restriction  is  rather  excluded  than  introduced 
by  the  context,  and  that  the  whole  legal  estate  is  in  the  trus- 
tees. I  am  also  of  opinion,  that,  according  to  the  true  con- 
struction of  the  will  upon  the  authorities  preceding,  and 
including  Doe  v.  NoweU  (a),  there  is  an  immediate  equiti* 
ble  devise  to  all  the  children  of  Mary  Ann  Elisha,  whe- 
ther minors  or  not  minors,  living  at  the  death  of  Mary 
Ann  Elisha,  (no  child  of  this  lady,  I  understand,  died  in 
her  lifetime),  subject  to  the  contingency  of  their  estates 
being  divested  upon  their  death  in  minority  respectively; 
and  that,  therefore,  there  is  an  immediate  title  to  the  rents 
in  all  the  children.  That  is  my  view,  which  it  has  been 
desired  that  I  should  state ;  but  I  should  not  refuse  to  either 
party  the  opportunity  of  taking  the  opinion  of  a  Court  of 
law,  if  it  could  be  obtained. 

A  child  who  dies  under  twenty-one  will  lose  all  title  to 
the  body  of  the  estate,  but  will  not  lose  his  title  to  the 
rents  antecedent  to  his  death. 

(a)  1  Mau.  &  Selw.  397. 
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Declare  that  all  the  children  are  entitled  1849. 
to  share  in  the  estate,  subject  to  the  shares 
of  those  who  were  under  twenty-one  being 
divested  in  the  event  of  their  deaths  un- 
der that  age;  and  that  the  children  are 
entitled  to  shares  in  the  rents,  whether  of 
age  or  minors.  Qosts  of  all  parties  (those 
of  the  trustees  as  between  solicitor  and 
client)  to  be  paid  out  of  the  rents  in  the 
hands  of  the  trustees. 


Ex  parte  Ann  Wilkinson,  jyr^,  iq^. 

In  the  Matter  of  The  London,  Brighton,  and  South  Coast 

Railway  Company; 

AND 

In  the  Matter  of  The  London  Bridge  Railway  Termini 
General  Enlargement  Act,  1847, 

AND 

In  the  Matter  of  The  Lands  Clauses  Consolidation  Act, 

1845, 

AND 

In  the  Matter  of  Elizabeth  Rudder's  otherwise  Elizabeth 

Palmer's  Trust. 


T 


HIS  was  the  petition  of  the  legatee  of  an  annuity  pay-  Leaseholds 


able  out  of  lands  taken  by  the  above  Company.  e^'upon^st," 

Elizabeth  Rudder,  otherwise  Elizabeth  Palmer,  widow,  o"*/^  the  rents 

'  '  '    and  pronts  to 

by  her  will,  dated  the  20th  day  of  April,  1838,  bequeathed  P«y  an  annuity 
six  leasehold  messuages  in  the  Maze  and  Alfred  Court,  in  lifeoftheannu- 
the  parish  of  St.  Olavc,  Southwark,  unto  George  Sandham  j^." and  with^ 
and  Richard  Woolford,  upon  trust,  in  the  first  place,  by  and  T  P'^J"?^'*  *^ 

'     *  '  r  ?     ^  tlip  annuity, 

were  bequeath- 
ed upon  other 
trusts,  but  without  any  trust  for  sale.     They  were  purchased  by  a  Railway  Company  under  the 
provisions  of  the  liands  Clauses  Consolidation  Act,  and  the  proceeds  paid  into  Court;  but  the  income 
was  insufficient  to  keep  down  the  annuity: — //«/</,  that  portions  of  the  corpus  ought  to  be  sold  from 
time  to  time  to  siitisfy  the  growing  payments. 


lA  pay  tbe  ground  rent 
die  leasee  s  coTenants 
tliereolit  to  ptj 
rife  of  Richard 
lip,   SL  UBizixT  of  5iLy  by  equal 
awi  clear  of  all  other 
ij  pajment  of  the  said 


LTTL  ,'■    M.  I2L  ^  iix'ii  isxii  3e  3isi»aeoii  the  Saturday  next 

li  asit  zhmbr  declared  that 
.ai;^^  »^'?-iiv    AflUiL  ae  pui  bj  vecklj  payments  u 

?{ier  hands,  for  her  sok 

Lj  -:£  aaritripation;  and  snb- 

iNi  7SSC  ^  imr  iv'er  ihe  smplns  ^If  anj)  of 

nxii  iNXxs  :f  i3e  jeasdiold  piemises  into 

avhter,  Elizabeth  Phil- 

lifiic:  and,  afttf  her  decease 

i£'£ut  'tmwikmi  pRmises.  subject  to  the 

SC9  afi  vere  thereinafter 
tf«d&  These  other  Iea8^ 
2.  siu^  ^wsR  MOTaKMi  TMft  trasc  after  pajment  <^  the 
.TTTssc  ?ssc  MOii  in^oaoc^  ^?  i^T«sc  and  accomulate  the 
z  zm  rrrgr  loii  pr:iis  is  ihe  war  of  compound 
innl  :ae  j-.-ioikc  5:r  z&e  tinie  being  of  the  foor 
i£  ULaJiKa.  F^uIoM  siKnld  attain  her  age  d 
f^sr-'^ian  t^sits.  asii  worsa  and  «o  soon  as  the  youngest 
vr  ixt:  zmM  V*"tr  ic  ^«l  sbrdd  attain  her  age  of  twentj- 

heae  four  dangfaters  in  eqnil 
to  be  Tested  interests  in  them 
-c^-Tf •>  .Ti  ti^ir  ?KC<c?£TeiT  attaining  the  age  of  tiren- 
^*«^fxx*  7?»r*&  ir:n  >gc«rtK  cf  ssniTorship,  and  also  of  a^ 
^THiT  >^cr«!i  Tc  a3»:cx  ^eci  in  the  event  of  any  or  either 
TC*  a«ai  -sT^  xx'iir  isas  *«:  and  the  testatrix  bequcath- 
^  ratf  rsssariie  .'cberr^srsceal  estate  unto  her  daughter  Eli- 
If^N  rer  execaxors;.  administrators,  and  assigns, 
d  s&e  apfointed  George  ^^*^^|^Tn  and  Ri* 
V^^MKvd  Ia»m  her  execiil(w& 
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The  will  was  proved  on  the  18th  of  June,  1840;  two  of       1849. 
the  four  daughters  of  Mrs.  Phillips  died  under  the  age  of      eh  parte 
twenty-one,  and  Mrs.  Phillips  died  in  the  lifetime  of  the    Wilkinson, 

testatrix.  London, 

Under  the  power  of  the  London  Bridge  Railway  Termini    ^^d  South 
General  Enlargement  Act,  1847,  with  which  the  Lands   j^^^^^co. 
Clauses  Consolidation  Act,  1845,  was  incorporated,  the 
Company  contracted  to  purchase  the  six  leasehold  mes- 
suages from  the  trustees  for  1100?.;  which  sum  was,  on  the   • 
6th  of  June,  1849,  paid  by  the  Company  into  the  Bank,  ac- 
cording to  the  provisions  of  the  Lands  Clauses  Consolida- 
tion Act     There  was  now  due  to  the  petitioner  th^  sum 
of  1502.  in  respect  of  arrears  of  her  annuity,  up  to  the  20th 
of  October,  1849. 

The  prayer  of  the  petition  was,  that  the  sum  of  llOOt 
might  be  carried  over,  in  trust  in  this  matter,  to  an  accoimt 
to  be  intitled  "  The  Account  of  Frederick  Phillips  and  Alex- 
ander Fenton,  the  trustees,  under  the  will  of  Elizabeth  Bud- 
der  otherwise  Elizabeth  Palmer,  deceased;"'  and  that  1502., 
due  to  the  petitioner  on  account  of  her  annuity,  up  to  the 
20th  of  October,  1849,  might  be  paid  out  of  thellOOi  when 
so  carried  over;  and  that  the  residue,  after  such  payment 
as  aforesaid,  might  be  laid  out  in  the  purchase  of  Bank  SL 
per  cent  Annuities ;  and  that,  out  of  the  interest  and  out 
of  the  monies  to  arise  from  the  sale  from  time  to  time  of  a 
competent  part  of  the  said  annuities  for  that  purpose,  the 
Accountant-General  might  pay  to  the  petitioner  her  annu- 
ity of  521  during  her  life,  or  until  further  order. 

Mr.  RusseU  and  Mr.  Chandleas  supported  the  petition. 

Mr.  Bacon  and  Mr.  Rogers  for  the  residuary  legatees. — 
The  Lands  Clauses  Consolidation  Act,  sect.  17,  directs  the 
interest  upon  purchase  monies  to  be  paid  to  those  who,  if 
the  sale  had  not  taken  place,  would  be  entitled  to  the 
rents  and  profits.     If  the  property  had  not  been  converted 


unoui  iav«  li^ea  sufficient  to  pay 
nc  x  '3asr  jotL  jfX  becD.  the  umnitint 
m  nstc  ai  aZ  f  .r  a  s^  of  the  coipos 
HL  imiL  3i£  jtrs  .c  x2m  lezislatnze,  been 


umamm  mn^saiksve.  yar  ike  hitsbuid  oi  the 


*,?n»arr*T  -se  ^V*!!!!!:   if  IK  TRCCRT  CUkdsted  of  dttttd 

r  h'tt^  mr  ii   i  wi  "'■jxijrr,  tkix.  hid  theAct 

£  ?:crixiBesr  li^r  lagu'-L  jai£  laif  rpsccrtr  had  remiioed 

rr^.w  istr  tfznuisixxc  Tixxiii  m^^  7!«rzired  a  sale.   ItToid 

j'^iiac  sBT-  (vizmni  id*!!!  •^•*^  riis!0:«L    This  I  mar  aj, 

u-r  n*  r  tir3uK!xs  j»x  pused,  and  the  pro- 
TB»mL  'dhitsii  *TOTri^  sader  the  will  sob- 
x^sz  n  :x2tf  lUiuuT'  rntui  sy^-rsr  laTe  eSaigaed  one  diilling 
r«v  He  ?sns  umL  si*  n  i^lIsi  aai  all  airears  of  it  hid 
-^UL  n  iuL  -pnJtT  mxrfsiriaif  oneof  theanniiitint'i 
tr  achf-iocrc^  !!bK  i»«rnr  jc.  azd  the  Act  of  Fuliir 
aea;~  &&  -inr  las^L  nn&c  iiif  i^^ifiast  vait  for  the  ptj- 
iii  &  :ai*  ittfiinitnirr  :r  3^  ^  tffir;i?ec  to  hare  the  antin 
2«>i  'UT  ic  ixif  rinoi^  ic  a  ^ermazKfit  fond,  which  I^ 
iu:vsi«±icsa  !«*  msam^  tc-ns  ici^istxis  of  the  Act  of  Pailii- 
st;r..  «  -Mc^oaiiitt  as!C!r;3cb.'ii  :c  7r:?penT?  I  amofopiD- 
*.  t:.  IIS*,  nt;  iaanmiac  3«  x>:g  tiioad  to  wait,  bat  is  enti- 
i:**  X    ?*  laiaL  mr  iC  riu  r-'croa— a  decision  which  I  !*• 

.^^  zxtisit  ^  jiii*^  iiBi  piecazKa  ;be CompanT  most  paythe 
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FaREBROTHEB  V.  BeALK  J)ec.  3rd  d; 

Teth. 
HIS  was  a  demurrer  of  one  of  the  defendants  to  a  bill  where  a  bill  of 

of  interpleader,  for  want  of  equity  and  multifariousness.      1^*^^^^  for 

The  bill  stated,  that  the  plaintiffs,  Messrs.  Farebrother,  reUefa«be- 

^      *  ^  ^  tween  two  of 

Clarke,  &  Lye,  were  auctioneers  in  copartnership,  and  that  the  defendants, 

the  demurring  defendant  Mr.  Beale  was  or  claimed  to  be,  the  claim  of  a 

before  July,  1849,  a  creditor  of  one  Edward  Thomas  Dela-  ^^^3^0^,^^ 

field,  in  respect  of  money  secured  by  a  conveyance  and  as-  and  advene  to 

ngnment  from  him,  with  powers  of  sale  of  a  certain  copyhold  two  others:— 

estate  at  Willow  Bank,  Fulham,  and  of  the  goods,  chattels,  though  this  last 

and  effects  there.     The  bill  further  stated,  that,  before  the  claim  might  be 

'  '  one  which  could 

same  time,  another  defendant  named  Walker  was  or  claimed  not  support  the 
to  be  an  incumbrancer  upon  the  goods,  chattels,  and  effects  duction  of  it  did 
comprised  in  Mr.  Beale's  security;  and  that,  previously  to  bSitoa^ccew- 
July,  1 849,  Mr.  Beale,  with  the  assent  and  concurrence  of  ^  demurrer  on 

,  ,      ,  ,  the  part  of  one  of 

Mr.  Walker,  instructed  the  plaintiffs  to  sell  by  auction  the  the  first-named 
copyhold  property,  and  also  the  goods,  chattels,  and  effects. 
The  bill  further  stated,  that  a  sale  accordingly  took  place, 
commencing  on  the  2nd  of  July,  1849 ;  and  that,  on  the 
13th  of  July,  before  the  sale  concluded,  the  plaintiffs 
were  served  with  a  notice  that  a  fiat  in  bankruptcy  had  is- 
sued against  Mr.  Delafield,  and  that  the  person  giving 
the  notice  was  the  solicitor  to  the  petitioning  creditor.  The 
notice  required  the  plaintiffs  not  to  part  with  any  portion 
of  the  proceeds  of  the  sale.  The  bill  further  stated,  that, 
on  the  17th  of  July,  the  plaintiffs  received  another  notice 
jErom  the  same  solicitor,  stating  that  an  adjudication  had 
been  made,  and  requiring  the  plaintiffs  to  pay  to  the  official 
assignee  the  property  of  the  bankrupt,  or  arising  from  the 
sale  of  his  estate.  The  bill  further  stated,  that  the  gross 
produce  of  the  sale  was  10,l82i.  7s,  6d. ;  and  that,  after  cer- 
tain deductions  which  the  plaintiffs  set  forth  and  claimed 
to  be  allowed,  there  was  left  a  balance  in  their  hands  of 
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S232I.  S&  7d  as  the  demr  produce  of  sach  sale  The  bill 
tiiea  stated  that  Mr.  Beale  claimed  to  receiye  from  die 
p^lainrfF^  this  sum.  without  reference  to  the  demand  of 
Mr.  Wftlktf  .  and  had  bron^t  an  action  in  the  Court  <^ 
Exdieqner,  vhich  was  then  pending  for  the  amount;  and 
thaL  on  the  other  hand,  Mr.  Walker  alleged  and  insisted, 
that  the  plaintiffs  were  affected  with  notice  of  his  claim, 
a»i  were  liable  to  him  in  respect  of  it  in  case  they  should 
(on  wiih  the  S2S2L  8s.  7dL  The  bill  further  allied,  that 
the  asdpiees  of  Mr.  Delafield  (the  other  defendants)  al- 
lewd  that  the  monies  arising  from  the  sale  of  the  goods, 
chanels.  and  effects  belonged  to  the  bankrupt's  estate; 
and  required  the  plaintiffs  to  par  these  monies  to  them, 
and  threatened  and  intended  to  proceed  at  law  against 
the  plaintifls  for  the  purpose  of  recorering  the  same;  and 
that  Mr.  Walktf  also  threatened  to  take  proceedings  in 
respect  c^ hisclaim.  The  prajer  was,  that  the  defendants 
might  interplead  touching  the  monies  arising  from  the 
isde.  the  pjainti^  offering  to  bring  the  8232L  8il  7d  into 
Court :  and  it  also  prayed  for  injunctions. 
To  this  bill  the  defendant  Beale  alone  demurred. 

Mr.  JfuMipff  and  Mr.  C.  Barber  in  support  of  the  de- 
murrer.— ^The  claim  made  by  the  assignees  does  not  justify 
the  nling  of  a  bill  of  interpleader,  since  an  agent  cannot 
thus  set  up  a  claim  under  a  title  paramount  to  that  of  his 
principal:  Cnimftay  t.  Tkomton  (a).  Nor  will  the  all^ 
ciaim  c^"  the  defendant  Walker  support  the  bill,  because  a 
hill  of  interpleader  cannot  be  so  framed  as  to  interpleid 
in  HKpect  of  one  maner  with  one  party,  and  in  respect 
of  another  matter  with  another.  [The  Vice^hafhMfr. 
— In  general  the  intr>>duction  of  a  superfluous  defendants 
no  grvund  i>f  demurrer  on  the  part  of  any  other  defendant 

VJ)  £  Mr.  Jc  Cr,  1. 
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Does  not  that  rule  apply  to  an  interpleader  suit?]    We        1849. 
submit  that  it  does  not  in  such  a  case  as  this,  because  the  farmbothbr 
introduction  of  the  superfluous  defendant  sets  up  a  case  ^' 

which  the  plaintiff  is  estopped  from  raising  by  the  charac- 
ter sustained  by  him. — They  also  referred  to  Nicholson 
V.  Knowles  (a),  Cochrane  v.  O'Brien  (6),  and  Masterman  v. 
Lewin  (c). 

Mr.  Swanston  and  Mr.  Hislop  Clarke,  for  the  plaintiffs, 
cited  Jew  v.  Wood  (d),  Stwrt  v.  Welsh  (e),  Pearson  v.  Cor- 
don (/),  Hoggari  v.  Cutts  {g)y  Campbell  v.  Mackay  (h). 

Mr.  Russell  in  reply. 

The  Vice-Chancellor: — 

According  to  my  present  view  of  the  record,  a  case  of 
interpleader  is  stated  between  Mr.  Beale  and  Mr.  Walker. 
That  leaves  the  question  open,  whether  a  case  of  inter- 
pleader is  stated  between  them  and  the  assignees  of  Dela- 
field;  and  if  not,  what  is  the  effect,  upon  Mr.  Beale's  rights 
in  the  suit,  of  the  absence  of  such  a  statement?  My  pre- 
sent impression  is,  that,  whether  a  case  of  interpleader  is 
or  is  not  stated  as  against  the  assignees,  Mr.  Beale  is  not 
entitled  to  demur.  But  I  will  read  the  record  again  care- 
fully. Unless  I  mention  the  case  again  to  the  Registrar 
on  Thursday,  it  must  be  taken  that  my  opinion  remains; 
bttt^  if  my  view  should  be  changed,  the  case  will  be  placed 
in  the  paper. 

The  ViCB-CflANCBLLOR : — 

I  entertain  the  same  opinion  as  I  before  expressed  on      Dec  eth. 
Una  case.    I  have  again  read  the  bill  more  than  once;  and 

(a)  5  Madd.  47.  (c)  4  My.  &  Cr.  305. 

(b)  2  J.  &  L.  38.  (/)  2  Russ.  &  My.  606. 
(<?)  2  Ph.  182.  (g)  1  Cr.  &  Ph.  197. 
Id}  I  Cr.  &  Ph.  185.  (h)  1  My,  &  Or.  603. 
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mj  Tiew  remainiiig  unchanged,  I  hold  that  the  demur- 
rer caiuioc  be  sustained.  It  b  the  demurrer  of  Beale  only, 
ZK>  one  ebe  complains  now.  The  demurrer  must  be  oier- 
ruled,  and  the  costs  will  take  their  ordinary  course. 


RuTLET  r.  Gill. 

7  »      X  EOS  was  a  motion  on  behalf  of  (xeorge  Xethercoat 

»    0<.vl:e.  a  purchaser  under  the  decree  in  the  above  caase, 

ir  Ilbenj.  on  or  before  the  22nd  of  December  instant,  to 

laj  into  Court  the  sum  of  oolL  13a  2dL,  being  the  aggT^ 

rue  az>.^<m:  of  «x»0^  the  purchase-money  of  Lot  1,  and  of 

:!•«  ^;i::3  *h  IL  IS^l  2^  being  interest  on  that  sum  from  the 

SiJ^c^  o£  X*>Tember  up  to  the  said  22nd  day  of  Decemte, 

>»  wit&'rc:  prejudice  to  any  question  of  title,  and  without 

s   rn^Ik^  :o  the  right  ^if  any)  of  the  purchaser,  on  any 

apCkS.-advU  which  he  might  be  advised  to  make  to  the 

•*^^*  **       Comrs  t-w  repayment  to  him  of  the  said  sum  of  12. 1S&  2i, 

^r  f T  och^*  compensation,  by  reason  of  the  plaintiff'  not 
Lavizx  verified  their  abstract  of  title  by  production  of  the 
thie  deeds,  or  by  reason  of  any  delay  on  the  part  of  the 
rCa£nri&  or  the  vendors  in  completing  the  title,  and  with- 
-.*ct  pcef udice  to  such  application  as  the  purchaser  might 
w*^^'!*^*^  ^  advised  to  make  for  a  return  of  a  part  of  the  said  sm 
r%««owr.  ;ae  ,^»  ^J<V.,  or  Other  compensation,  by  reason  of  any  quit  rents 
tam  V  M«  n      :,;iz^  cLiT^ed  ou  the  said  purchased  premises. 


^    ^"^^^  j-^^  rr'.^r^rcy  was  offered  for  sale  by  public  auction  on 


:ie  2>tli  c:"Sep:ember.  1S49. 

cvv  »  M?  J5v  the  fir«  *.viidition  of  sale  the  purchaser  was  reqniwu 

%-ittwiu  jkvn^ft^  t  J'  pay  the  amount  of  his  purchase -money  into  Court  on  or 

*iw^  A  s;iv.  .^^.^  .j^^  .^^^  .^f  XoTembcr.  IS^y,  and  in  default  thereof 

tv*  pay  Latenpst  on  the  amount  of  his  purchase-money  ^ 
xhi  rate  of  *V.  jvr  cent.  jK^r  annum  from  that  day. 
E^r  the  third  cv>ndition  of  sale  it  was  stipulated,  that^ 
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objections  to  the  title,  of  which  a  statement  in  writing        1849. 
should  not  be  delivered  to  or  left  at  the  office  of  Messrs, 
Fry  &  Loxley,  solicitors  for  the  plaintiffs,  within  thirty 
days  after  the  delivery  of  the  abstract,  should  be  con- 
sidered as  waived. 

On  the  28th  of  September,  1849,  Mr.  Hill,  one  of  the 
purchaser's  solicitors,  called  at  the  office  of  the  plaintiffs* 
solicitors,  and  requested  to  be  furnished  with  the  abstract 
of  title  relating  to  Lot  1;  and,  on  the  8th  of  October,  1849, 
he  wrote  and  sent  a  letter  to  the  plaintiffs'  solicitors,  re- 
minding them  that  the  abstract  had  not  been  delivered. 

On  the  18th  of  October,  1849,  the  abstract  was  delivered, 
accompanied  by  a  letter  from  the  plaintiffs'  solicitors,  in 
which  it  was  stated,  that  the  title-deeds,  except  the  pro- 
bate of  a  will,  a  deed  of  renunciation,  and  a  decree,  were  in 
the  possession  of  the  solicitors  of  certain  mortgagees,  from 
whom  the  plaintiff's  solicitors  would  obtain  an  appoint- 
ment for  their  examination. 

The  purchaser's  solicitors  made  several  applications  to  the 
plaintiffs'  solicitors  for  an  appointment  for  that  purpose, 
but  without  effect,  and  at  length  on  the  5th  of  November, 
1849,  received  from  them  the  following  letter: — 

"  In  answer  to  our  repeated  applications  to  Messrs.  Met- 
calfe &  Woodhouse,  the  solicitors  for  the  mortgagees,  to 
permit  you  to  examine  the  abstract  with  the  deeds,  they 
have  at  length  declined  to  do  so,  without  some  consent  in 
writing,  that  the  purchase-money,  instead  of  being  paid 
into  Court  under  the  conditions  of  sale,  shall  be  paid  to 
them  direct.  We  have  accordingly  given  them  our  assur- 
ance, that,  upon  application  being  made  to  the  Court  by 
the  purchaser  to  pay  in  his  purchase-money  under  the  con- 
ditions of  sale,  we  will  appear  thereon  as  the  solicitors  for 
the  vendors,  and  ask  that  the  purchase-money  may  be  paid 
to  the  mortgagees  in  part  discharge  of  their  mortgage-debt; 
and  we  shall  be  obliged  by  your  giving  them  a  like  assur- 
ance in  writing,  that,  on  the  part  of  the  purchaser,  you  will 
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18A  not  object  to  an  order  being  made  to  that  effect;  we  will 
then  call  apon  them  with  your  letter,  and  obtain  the  ne- 
oessaiy  appointment  for  an  examination  of  the  deeds." 

On  the  6th  of  Norember,  1849,  the  purchaser's  solicitors 
sent  to  the  vendors'  solicitors  a  letter,  which  was,  so  far  as 
is  material,  as  follows: — "Upon  the  understanding  that 
the  purchaser  is  not  to  pay  over  the  money  to  the  mor^ 
gagees  without  having  a  conveyance  from  all  necessary 
parties  (supposing  he  approves  the  title  after  investigation), 
and  that  he  is  not  to  be  put  to  any  additional  expense 
by  giving  his  assent,  we  shall  make  no  objection  to  the 
offer." 

On  the  12th  of  November,  the  vendors'  solicitors  wrote 
as  follows: — 

"  In  reply  to  your  letter  of  the  8th  instant,  we  beg  to 
assure  you  that  the  money  will  not  be  required  until  the 
conveyance  is  executed ;  and  of  course  the  days  intervenin; 
between  your  request  for  an  appointment  to  examine  the 
deeds  with  the  abstract,  and  your  obtaining  it,  will  not 
be  included  in  the  thirty  days  allowed  to  the  purchaser  to 
deliver  objections  to  the  title.'' 

On  the  3rd  of  December  the  purchaser's  solicitors  sent 
to  the  vendors'  solicitors  a  copy  of  the  requisitions  of  coun- 
sel on  the  title;  and  the  objections  and  requisitions  con- 
tained in  such  opinion  had  not  yet  been  answered,  nor 
had  any  answer  been  given  to  an  inquiry  as  to  the  qiu^ 
rents  to  which  the  lot  was  subject 

Mr.  Shap^y  in  support  of  the  motion,  referred  to  Ik 
Visnie  v.  De  Visme  (a),  and  Greenwood  v.  Churchill  (6). 

Hr.  Rus9eU  for  the  plaintiff,  objected  to  the  money  beioS 
paid  into  Court,  on  the  ground  that  the  purchaser  hfl<l 
agreed  to  pay  it  to  the  mortgagees;  and  he  contended,  that, 
at  all  events,  it  could  only  be  paid  into  Court  on  the  ordi- 
nary t^rms. 

(a)  1  Mac  &  G.336.  (5)  8  Beav.  413. 
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The  ViCE-CuANCELLOR  gave  leave  for  the  purchase-money 
and  interest  to  be  paid  into  Court,  without  prejudice  to 
any  question ;  with  a  reference  to  the  Master  as  to  the  title, 
and  reservation  of  costa 


1850. 

WOODBURNE  V.  WoODBURNE.  Jan.  I9th. 

Margaret  hall,  by  her  will,  dated  the  31st  of  De-  A  testatrix  be- 
cember,  1831,  gave  all  her  personal  estate  and  effects  to  two  of  money,  upon 
trustees,  upon  trust  to  pay  her  debts  and  legacies,  andthen  I^J^t  fof^e* 
to  place  out  at  interest  the  sura  of  3000Z.,  and  to  pay  the  Jnaintei^ance 

.  \  nn       y  •  i    \  *""  education 

interest  thereof  for  the  maintenance  and  education  of  Myles  of  an  infimtle- 
Walker  Hall  Woodbume,  and  also  to  place  out  at  in-  Scted^t,  " 
terest  certain  other  sums  therein  mentioned,  for  the  main-  ^^«n*^fle«a- 

'  tee  should  at- 

tenance  and  education  of  other  legatees,  and  directed,  that,  *^"  twenty- 

111  111  .1  .1  A  **'*®'  *^®  prind- 

when  the  legatees  should  respectively  attain  the  age  of  pal  should  be 
twenty-one  years,  the  trustees  should  pay  to  them  the  bufiHieSould 
principal  sums  above  mentioned.     She  also  declared,  that,  ?*®  ^"^  ^^ 

.  .  *€ga«y  became 

in  case  any  of  the  legatees  should  happen  to  die  before  his  payable,  leaving 

or  her  legacy  should  become  due  or  payable,  leaving  law-  auch  issue"** 

ful  issue,  such  issue  should  be  entitled  to  the  deceased  jf^^JJ^/"^* 

parent's  legacy,  in  the  same  manner  as  such  parent,  if  living,  cy-    And  the 

would  have  been  entitled  thereto.     And  as  to  the  residue  queathed  one 

of  her  personal  estate,  she  directed  the  trustees  to  place  the  "di^^L^tT" 

same  out  at  interest,  and  to  pay  one  moiety  or  half  part  of  upon  trust,  to 

.  ,         pay  the  income 

the  interest  thereof  to  Margaret  Woodbume  during  her  life;  to  a  tenant  for 
and  that,  after  the  death  of  the  said  Margaret  Woodburne,  her'dTath,  to*' 
one  moiety  or  half  part  of  the  principal  should  be  paid  to  J^/^  ^" 
Myles  Walker  Hall  Woodburne,  at-  the  time  when  his  above  mention- 
other  legacy  became  due  and  payable,  for  his  own  absolute  when  his  o'thcr 
use  and  benefit;  and  in  case  of  his  death  without  leaving  i^^eVyible; 
lawful  issue,  then  the  same  to  be  equally  divided  between  ^^^  *  Acquest 

'  ^         "^  over  in  case  of 

his  sister  Jane  Hall  Woodburne,  and  his  brothers,  George  hi*  death  with- 
Woodburne  and  Thomas  Woodburne.  ful  issue.   The 

legatee  died  in 
the  lifetime  of  the  tenant  for  life,  having  attained  twenty-one,  bat  without  having  been  married : — 
Held^  that  his  repretentatiTei  were  entitled  to  the  moiety. 
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1850.  In  1832  the  testatrix  died 

WooDBURNi       In  1844,  Myles  W.  H.  Woodburne  attained  twenty-one, 
WooDBURNi    ^^^  some  time  afterwards  died  in  the  lifetime  of  Mar- 
garet Woodburne,  without  having  been  married. 

The  question  was,  whether  the  moiety  of  the  residue  be- 
queathed to  him  went  over  on  his  death  without  leaving 
lawful  issue,  or  whether  the  bequest  over  was  to  be  un- 
derstood as  requiring  a  death  under  twenty-one  to  bring 
it  into  operation. 

Mr.  RusseU  and  Mr.  W,  RudaU  for  the  plaintiffs,  who 
claimed  under  Myles  W.  H.  Woodburne,  cited  Leeming  t. 
SherraU  (a),  Jones  v.  Jones  (b),  and  Butterworfh  v.  Ear- 
vey  (c). 

Mr.  CaimSy  for  a  defendant  in  the  same  interest,  cited 
Mendes  v.  Mendes  (d). 

Mr.  Torriano,  for  the  representatives  of  Jane  Hall  Wood- 
burne, contri,  cited  OaUand  v.  Leonard  {e). 

Mr.  B,  Z.  Chapman  appeared  for  other  parties. 

Tlie  Vice-Chancellor: — 

I  am  not  sure  that  there  is  any  precedent  exactly  go- 
verning the  construction  of  this  will,  in  which  it  is  * 
remarkable  circumstance  that  a  contingent  interest  is 
given  to  the  issue  of  this  legatee  as  regards  the  particu- 
lar legacy,  but  that  no  contingent  interest  is  given  as  re- 
gards the  share  of  the  residua  The  contingent  interest 
as  to  the  particular  legacy,  is  only  given  in  the  event 
of  the  legatee  dying  under  twenty-one.  Looking  at  tb« 
whole  will,  I  think  that  the  true  meaning  of  it  is,  tW 
the  legatee,  having  attained  his  majority,  did  not  lose  hi* 
share  of  the  residue,  although  he  died  without  leaving  anj 
issue,  but  that  his  personal  representatives  take  it  subject 
to  the  estate  for  life. 

(a)  2  Hare,  14.  (b)  13  Sim.  561.  (c)  9  Beav.  130. 

(d)  3  Atk.  619.  («)  1  Swanst  161. 
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1849. 


Ex  parte  Wells, 


In  the  Matter  of  Wells. 


rw^ 


^f^  Aflsignees  may 

X  HIS  was  the  petition  of  the  bankrupt,  appealing  from  oppose  the  cer- 
the  decision  of  the  Commissioner,  granting  to  the  bankrupt  gj^g  ^ucT 
a  certificate  of  the  first  class,  but  suspending  it  for  six 
montha  The  ground  of  the  appeal  was,  that  the  assignees 
had  been  allowed  to  oppose  the  certificate  without  giving 
proper  notice,  the  J  98th  section  of  the  Bankrupt  Law  Con- 
solidation Act  providing,  "that  forthwith,  after  the  bank- 
rupt shall  have  passed  his  last  examination,  the  Court 
shall  appoint  a  public  sitting  for  the  allowance  of  his  cer- 
tificate (whereof,  and  of  the  purport  whereof,  twenty-one 
days'  notice  shall  be  given  in  the  London  Gazette  and  to 
the  solicitor  of  the  assignees),  and,  at  such  sitting,  the  as- 
signees or  any  of  the  creditors  of  such  bankrupt,  who  shall 
have  given  to  the  Registrar  of  the  Court  three  clear  days' 
notice  in  writing  of  his  intention  to  oppose,  may  be  heard 
against  the  allowance  of  such  certificate/' 

Mr.  Swanston  and  Mr.  Morris,  in  support  of  the  appeal, 
contended,  that  assignees  were,  according  to  the  fair  im- 
port of  the  section,  as  much  bound  to  give  notice  of  their 
intention  to  oppose  as  a  creditor  was ;  and  that  there  could 
be  no  reason  for  a  distinction  between  the  two  cases. 

The  Vicb-Chancellor,  >vithout  hearing  Mr.  Rvsseli  for 
the  respondents,  said,  that,  according  to  the  ordinary  and 
proper  forms  and  idiom  of  the  English  language,  the  con- 
dition or  requisition  as  to  giving  notice  did  not  apply  to 
the  case  of  an  opposition  upon  the  part  of  the  assignees. 
Supposing  that  to  be  so,  it  was,  however,  not  decisive,  if 
the  subject-matter  and  the  context  of  the  section  rendered 
a  departure  from  that  course  of  interpretation  right    But 

vol.  iil  r  u  D.  0.  s. 
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1849.         in  tliis  case  the  construction,  prima  facie  right,  was  also 
^^^^^      riglit  absolutely.     If  the  bankrupt  were  taken  by  surprise, 
Wkils,       by  an  opposition  upon  the  part  of  his  assignees,  he  might 
Wei  Ls.       apply  to  the  Commissioner  for  an  adjournment,  to  give  him 
time  to  meet  the  opposition.     No  such  application  had 
here  been  made;  the  petitioner  did  not  state  to  the  Com- 
missioner that  he  was  taken  by  surprise,  or  ask  for  any 
delay.     The  petition  must  be  dismissed,  with  costs. 


^^'  ^'^-  Ex  parte  Robert  Brierly, 

In  the  Matter  of  Robert  Brierly,  a  Bankrupt. 

Qikw.-,  whether  ±  IIIS  was  the  petition  of  the  bankrupt,  seeking  to  have 
annuU  fiatTor    the  fiat  annulled  for  legal  and  equitable  invalidity.     The 

lidShoijynot  ^^^  "^^  ^^s"^^  ^^  ^^^  petition  of  a  Mr.  John  Molesworth, 
be  made  to  the  who  had  actcd  as  the  attorney  of  the  petitioner,  and  whose 
in  the  first  in-     alleged  debt,  upon  which  the  adjudication  was  founded, 

was  stated  by  the  petition  to  be  in  respect  of  an  unde- 
livered bill  of  costs  for  bringing  and  prosecuting  an  action 
on  behalf  of  the  petitioner,  and  of  certain  sums  of  money 
alleged  to  have  been  paid  on  the  petitioner's  account  and 
at  his  request,  but  of  which  the  petitioner  stated  that  he 
knew  nothing  whatever.  The  petitioner  stated,  that  he 
never  was  boimd  or  liable  to  pay  these  sums,  and  never 
authorised  the  payment  thereof,  and  was  not  indebted  to 
John  Molesworth  in  any  sum  of  money,  beyond,  at  the 
utmost,  a  few  pounds;  but  that,  on  the  contrary,  John 
Molesworth  was  liable  to  him  for  damages  in  consequence 
of  want  of  skill  and  of  negligence  on  the  part  of  John 
Molesworth  in  bringing  and  conducting  the  action.  He 
further  stated,  that  the  fiat  was  sued  out  for  the  purpose 
of  harassing,  oppressing,  and  ruining  the  petitioner,  and 
of  preventing  him  from  suing  John  Molesworth. 
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On  the  petition  being  called  on,  application  was  made         1849. 
for  time  to  answer  the  affidavits.  Ex  parte 

Brierly, 
In  re 

Mr.  Bacon  appeared  in  support  of  the  petition.  Bribblt. 

The  Vice-Chancbllor. — Should  not  the  original  appli- 
cation to  annul  a  fiat  for  equitable  invalidity  be  made  to 
the  Commissioner? 


Mr.  Bacon. — ^This  Court  has  all  the  jurisdiction  which 
the  Lord  Chancellor  had.  The  new  Act  of  Parliament  has 
not  taken  it  away. 

The  Vice  Chancellor  : — 

I  apprise  you  of  the  objection  which  presents  itself  to 
my  mind  as  possible ;  but  I  give  no  opinion  upon  it. 

The  order  was,  that  the  petitioner  should  be  Dee^  2l«r. 
at  liberty  to  make  such  application  as  he 
might  be  advised  to  the  Commissioner,  for 
the  purpose  of  annulling  the  adjudication, 
the  assignees  and  the  petitioning  creditor, 
by  their  counsel,  thereby  undertaking  not 
to  raise  any  objection  to  such  applica- 
tion in  point  of  time :  And  it  was  ordered, 
that  the  petition  should  stand  over  in  the 
meantime,  with  liberty  to  apply. 


u  u  2 
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i^.iljc      Ex  parte  Samuel  Cartwright,  John  Ward,  Ann  his  Wife, 
/*<6^  lA^  A        ^^^  Thomas  Cartwright,  A2(n  Cartwright,  and  Hab- 
acicA.  RiET  Cartwright,  by  Samuel  Cartwright,  their  Father 

and  next  Friend; 

In  the  Matter  of  John  Yates,  a  Bankrupt. 

X  Ills  was  the  petition  of  cestnis  que  trustent  under  the 
will  and  codicil  of  Joseph  Cartwright,  who  appointed  tbe 
bankrupt  his  sole  executor  and  trustee.  The  will  contaiQ- 
ed  no  power  to  appoint  a  new  trustee.     The  petitioner 


A  pgtlLwn  lor 


a  tke  place  if 


rape  Lft  V  Coo- 
Act,    prajed  that  the  bankrupt  might  forthwith  be  remoTed 


tktsU  be  ad-  11 

^RMcd  te  tke  ^^  Continuing  to  be  and  to  act  as  the  trustee  of  the  will 

itTt^Mwiwpi  ^^^  codicil;  and  that  two  new  trustees  might  be  appointed 

iytfceCowtof  for  the  purposes  of  the  will  and  codicil,  in  the  stead  of  the 

Whm  tke  bankrupt ;  and  that  Joseph  Cope  the  elder  and  Edwin  Gee 

JlJjJJJJ^^  might  be  appointed  such  new  trustees;  and  for  an  assign* 

w^*^Sd**  n^^J^t  by  the  bankrupt.       The  petition  was  intitled  in 

«M  te  kii  bankruptcy,  and  addressed  to  the  Vice-chancellor. 

Mr.  T.  S.  Clarke  supported  the  petition. 

The  Vicb-Chascellor  held,  that,  under  the  130th  sec- 
tion of  the  Bankrupt  Law  Consolidation  Act,  the  appli<*' 
tion  should  hare  been  made  to  the  Court  of  Chancery,  and 
the  petition  addressed  to  the  Lord  Chancellor. 

1  Asn  1 

/W.  \4ik.         Th®  petition,  having  been  altered  and  presented  accorf- 

ingly,  now  came  on  to  be  heard. 

Mr.  21  S,  Clarke  supported  the  petition. 

Mr.  Souihgatey  for  the  bankrupt,  asked  for  his  costs  ^ 
of  the  estate. 

The  Viob-Chanckllor  thought   this  reasonable,  w^ 
made  the  order  accordingly. 


J 
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1849. 


Ex  parte  Mortimer  and  Lawrence, 
111  the  Matter  of  Whinerey's  Deed  of  Arrangement. 


Dec.  21«^. 


rt^ 


V 

X.  HIS  was  a  petition  of  two  of  the  creditors  of  an  arrang-  upon  the  hear- 
ing debtor,  named  Robert  Whinerey,  of  Liverpool,  leather  ofiS^^f^ •*''* 
factor,  appealing  from  an  order  or  certificate  of  the  District  ^^^^"^  ^  » 

f^  Court  of  Bank- 

Court,  niptey  for  a  cer- 

On  the  31st  of  October,  1849,  the  debtor  filed  his  peti-  K/jS^e- 
tion,  under  the  224th  and  225th  sections  (a)  of  the  Bank-  "?»*  ^  ^?" 

^   '  duly  signed  by 

the  requisite 
majority  of  creditors,  the  Court  ought  to  permit  relevant  questions  to  be  put  to  the  debtor  by  any  cre- 
ditor; and  where  the  Court  had  declined  to  give  this  permission,  the  certificate  was  discha^d  upon 
appeal. 


(a)  Sect.  224  enacts  :  *'  That 
every  deed  or  memorandum  of 
aiTangement  now  or  hereafter 
entered  into  between  any  such 
trader  and  his  creditors,  and 
signed  by  or  on  behalf  of  six- 
seventlis  in  number  and  value 
of  those  creditors  whose  debts 
amount  to  10^.  and  upwards, 
touching  such  tnuler's  liabilities 
and  his  release  therefrom,  anil  the 
<listribution,  inspection,  conduct, 
management,  and  mode  of  wind- 
ing-up of  his  estate,  or  all  or  any 
of  such  matters,  or  any  matters 
having  reference  thereto,  shall 
(subject  to  the  conditions  herein- 
after mentioned)  be  aa  effectual 
and  obligatory  in  all  respects 
upon  all  the  creditors  who  shall 
not  have  signed  such  deed  or 
memorandum  of  arrangement  as 
if  they  had  duly  signed  the  same; 
and  such  deed  or  memorandum, 
when  so  signed,  shall  not  be  or 
be  liable  to  be  disturbed  or  im- 
peached by  reason  of  any  prior 


or  8ul)8equent  act  of  bankruptcy; 
Provided  always,  that  every  cre- 
ditor shall  be  accounted  a  cre- 
ditor in  value  in  respect  of  such 
amount  only  as,  upon  an  accoimt 
fairly  stated,  after  allowing  the 
value  of  mortgaged  property  and 
other  such  available  securities  or 
liens  from  such  trader,  shall  ap- 
pear to  l)e  the  balance  due  to 
him." 

Sect.  225.  **  No  such  deed  or 
memorandum  of  airangement 
shall  be  effectual  or  obligatory 
upon  any  creditor  who  shall  not 
have  signed  the  same,  until  after 
the  expiration  of  three  months 
from  the  time  at  which  such 
creditor  shall  have  had  notice 
from  such  trader  of  his  sus]ien- 
sion  of  payment,  and  of  such  deed 
or  memorandum  of  arrangement, 
unless  such  trader  shall  within 
such  time  obtain  from  the  Court 
an  order  or  certificate  of  the 
said  Court,  declaring  or  certify- 
ing that  such  <leed   or  memo- 
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rsp€  Law  Consolidation  Act,  1849,  stating  that  he  had 
jttsp^Bided  his  payments  on  the  26th  of  Jolj,  1849;  and 
dta:  his  creditots  vere  serentj-three  in  number,  and  the 
codlaoMMUuofhbddits  31,750/.  15&2dL;  and  that  a  deed  of 
cimpixsidoa  and  inspection,  dated  the  1st  of  October,  1849, 
iaJ  b«ea  signed  br  sxtr-three  creditors,  whose  debts  in 
(&e  whjle  amounted  to  S9.3S511  17&  8dL;  and  praying  that 
the  Coon  voold  dedare  or  certify  the  due  execution  of 
the  d^^l.  to  the  intent  that  the  creditors  who  had  not  ex- 
ecTESed  the  same  might  be  bound  thereby. 

Da  the  same  day,  the  arranging  debtor,  Robert  Whinerer, 
c:u&sed  to  be  serred  upon  his  creditors,  including  the  ap- 
peCasLt&  a  nodce.  according  to  the  Act,  that  a  deed  of 
ciMns^xshion  and  inq^ection  between  him  and  his  creditors 
kai  k^en  signed  by  six-serenths  in  number  and  value  of 
kfif-  cxeditois:  and  that  he  should  apply,  on  the  16th  of 
XoTember.  to  the  District  Court  of  Bankruptcy  at  LiTer- 
piToI  for  an  oider  <Hr  certificate,  declaring  or  certifying  tbt 
j«ch  deed  of  azrangvonent  had  been  duly  signed  by  or  on 
Muh'of  a  majority  of  his  creditors,  according  to  the  pro- 
¥i<Mb5  contained  in  the  Bankrupt  Law  Consolidation  Act, 
l>42^.  Ln  that  behalf 

"nie  {«citk>n  came  on  before  Mr.  J,  Yale  Lee,  the  Regi^ 
trar  of  the  Court  ^the  Commissioner  being  absent).  The 
apc^ILants  attended  by  their  solicitor,  and  opposed  the  peti- 
;2C£L  4iQ  the  grvMmds  of  undue  preference  and  incorrectneis 


rxot  V  c  «jnM«flMZLt  kas  beieii  tificale  on  the  petition  of  anj 

vi;bT  5^cvM«l  bT  or  «»  Iwhalf  o/  radi  trader,  and  to  exerasejon*- 

»taca  aa^xfri IT  o^  tW  crvdiuws  ad  diction  in  and  over  tlie  nutters 

jcL^CYtfsui:  sAd  it  sk&Il  be  bwfbl  of  mnysodi  application;  udw 

6.-r  t&i«  V\'«rt  viikin  ilie  dirtrkt  creditor,  who  shall  not  laie  hid 


vy  w^*jc&  cibie  umder  shall  haiY  fourteen  dajs  notice  of  anr  is- 

xytfAiied  or  carried  oa  Wftnnew  tended  application  for  such  ordi^ 

f>r  ^  nonth»  next  immediacelT  or  certificate  as  aforesaid,  sbftll 

^c^'vd:^!^  hi»  $i&fwik5Mii  of  paj-  be  bound  thereby, 
tteott  to  Buke  such  order  or  cer- 
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in  the  accounts;  and  the  solicitor  applied  to  the  Registrar        1849. 
for  leave  to  examine  the  debtor  and  the  inspectors  under  the       ^  .^^te 
deed,  who  were  present,  as  to  the  facts  alleged;  and  stated,     Mortimkr, 
that,  by  such  examination,  it  would  apj^ear  not  only  that    Whinerkv'h 
the  accounts  appended  to  the  deed  were  incorrect,  but  that  rangemknt. 
the  formalities  required  by  the  statute  had  not  been  com- 
plied with. 

The  Registrar  refused  to  accede  to  the  application, 
holding  that  the  Court,  being  satisfied  by  the  inspectors 
that  the  deed  was  signed  by  the  requisite  majority  of  the 
creditors,  was  bound  to  grant  the  certificate,  acting  mi- 
nisterially and  not  judicially.  He  accordingly  certified  as 
follows: — 

"  Memorandum. — That,  having  been  attended  this  day 
by  Mr.  Lowndes,  solicitor  for  the  above-named  Robert 
Whinerey,  who  produced  before  me,  to  be  filed  in  this 
Court,  the  certificate  of  Harmood  Banner  and  Harmood 
Walcot  Banner,  inspectors  of  the  estate  of  the  said  Robert 
Whinerey  under  a  certain  deed  of  composition,  bearing 
date  the  1st  day  of  October,  1849,  to  the  effect  that  the 
said  deed  had  been  duly  signed  by  or  on  behalf  of  a  ma- 
jority of  six-sevenths  in  number  and  value  of  the  creditors 
of  the  said  Robert  Whinerey,  and  also  the  afiidavit  of  the 
said  Robert  Whinerey,  verifying  a  certain  list  of  creditors 
appended  thereto:  I  did,  pursuant  to  the  said  Bankrupt 
Law  Consolidation  Act,  1849,  with  respect  to  an  arrange- 
ment with  creditors  by  deed,  declare  and  certify  that  such 
deed  of  arrangement  had  been  duly  signed  by  or  on  behalf 
of  such  majority  of  the  creditors  of  the  said  Robert  Whi- 
nerey, as  aforesaid."  (Signed)         "J.  Yate  Lee." 


Mr.  Swanston  and  Mr.  Shapter,  for  the  petition,  sub- 
mitted, that  the  groimds  upon  which  notice  was  required 
to  be  served  upon  the  creditors  must  have  been  to  ena- 


lAe  -3t*n  ii   itt  lowd  Tf»AL  cbe  ifiiesdoo,  whether  the 

T  %  cn^tlance  with  the  tenns  of 
2  Si  ST.  wrecker  the  deed  had  been  duly 
sciM.  Vf  IT  la  HSiBa^'  >}C  the  ivqniahe  iiiaj<tfitj  of  the 


[r  iiXL':/rL  Kr  rLttimutH  Pm/hot^  and  Mr.  Cainu,  for  the 
Brocic  rimsniasiL  tuc  ail  ;hat  was  requized  bj  the  Ad 
-v&b.  :fiiic:  :3is  I  isciix  dart  shaMiId  haTe  been  satisfied  that 
:=2i^  itstBL  wair  imy  acieii  bf  she  reqiiiate  majoritj  of  ae- 
amcL  2:  y3g^  3uc  pcacckable  fur  the  Court  to  go  into 
:ni£  Lfsaus  jf  lae  lisfKur^jccuaiLCs:  and  therefore,  if  there 
v:iifr  lu  :>9i(auiL  ijr  iuarsc3:r  thse  accnracr  of  the  certificate 
jf  iie  jisoecGJjcs  woij  h^  ^>Qe  into  these  details,  the 
J^iuz^  't:!^  Tisrfttft:  izi  ikrciu  vpoa  it,  and  was  not  bound 
Of  i^w  iOtt  jc  A  tfrfWCTrftid  minoritr  to  go  into  an  ine- 
lttw:iac  AOii  v<£sa£aHBi  eTifcrnrnntinQ  A  prima  fiude  cue 
w:afr  jkL  aac  w;k  ECi^^viz^d:  the  validiiT  of  the  deed  woaU 
xiegieniiimaAZuitfrei^TKisdkes  being  complied  with,  andnol 
waiiZ^r  xpiHL  ^ai^  v^srdiicate.  which  was  only  one  c^them. 


I  A^orsfhsoil  iBuai.  xcconiin^  to  the  trae  constraction  of 
iiitt  A  .t  :t  T-^^iSDi^m.  I  Am.  &X  boond  to  decline  exercising 
irt^iuk-ojn  in  th>  .-aae  betore  the  matter  shall  have  been 
:rjci2£9.:  :<!>:rs  ike  Com^xis^ioner  personaUj.  So  viewinf 
ii«!  A.t.  I  :a^:  =:v€  to  cause  the  expense  or  delay  that 
•xi-irac  rr  ctL^ix  or  Tery  porssihly  be  occasioned  by  taking 
liie  xxor^  >:c  r^niidu  the  point  tor  the  personal  coDside^ 
i^x*a  >:t  tke  Comini<i>ioBer. 

I:  v;izJio€  be  m^ter  of  nmsonable  surprise,  that  a  new 
eodbccmieat  of  this  descriptioa.  whether  warded  with  more 
V.T  w«?  oatr«,  shoold  be  viewed  bv  different  minds  differ- 
^tt:!T .  and.  with  deference  to  Mr.  Lee,  I  find  myself  un- 
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able  to  take  the  view  of  it  which  he  appears  to  have 
done. 

The  order  or  certificate  which  the  225th  section  author- 
ises to  be  made  was  not  and  is  not  a  superfluous,  an  unmean- 
ing, act;  it  was  meant  to  have  a  substantial  operation  upon 
the  condition  of  the  debtor  and  the  respective  rights  of 
the  debtor  and  his  creditors;  and  it  is  not  to  be  done  with- 
out fourteen  days'  notice  to  the  creditor.  The  creditor  re- 
ceives notice  to  attend.  He  then  asks,  that  a  relevant 
question  may  be  put  to  the  debtor,  under  the  authority  or 
with  the  permission  of  the  Court,  and  in  the  presence  of 
the  Court,  for  the  purpose  of  testing  the  accuracy  of  the 
debtor's  statement  That  permission  is  declined  to  be  con- 
ceded to  him,  on  the  ground  that  the  order  or  certificate 
to  be  made  or  granted  by  the  Court  is  an  act  purely  and 
merely  ministerial.  I  confess  that  that  is  not  my  view  of 
the  case.  If  I  had  been  in  Mr.  Lee's  place,  I  should  have 
allowed  the  question,  being  relevant,  to  be  put  to  the 
debtor.  As  that  is  my  opinion,  I  am  bound  to  act  upon 
it,  and  to  discharge  the  order  or  certificate.  My  order  is 
confined  to  that. 


1849. 
Ex  parte 

MORTIMBR, 

In  re 

WHINERE\'''fi 

Dbbd  of  Ar- 

RANGBMBNT. 
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1850. 


Jan,  16M. 


A  person  alleg- 
ing that  he  was 
a  creditor  of 
trader  serred 
him  with  a 
■ununons,  (un- 
der 5  &  6 
Vict  c.  122), 
which  was  dii- 
missed  upon  the 
alibied  debtor 
deposing  that 
he  verily  be- 
lieved that  he 
had  a  good  de- 
fence to  the  de- 
mand.   After- 
wards, the 
])ankrupt  Law 
Consolidation 
Act  having 
passed,  the  al- 
leged creditor 
served  the  tra- 
der with  an- 
other sum- 
mons for  an 
alleged  debt, 
which  was  in 
part  composed 
of  the  former  de- 
mand:— Hdd^ 
that  the  former 
dismissal  was 
not  of  itself  a 
sufficient  an- 
swer to  the 
summons. 


Ex  parte  William  Nicholson  Alcock,  Henry  Alcock, 
Thomas  Birkbegk,  William  Robinson,  John  Bikkbece, 
and  George  Stansfield,  Bankers  and  Copartners,  traul- 
ing  under  the  style  or  firm  of  The  Craven  Bank  Com- 
pany; 

In  the  Matter  of  Thomas  Wearing,  a  Trader  Debtor. 

jl  his  was  an  appeal  from  the  decision  of  Mr.  Commis- 
sioner Ayrtony  dismissing  a  summons  taken  out  by  the 
petitioners  against  the  respondent 

On  the  11th  of  August,  1849,  the  petitioners  caused  the 
respondent  to  be  duly  served  with  particulars  of  demand 
on  the  part  of  the  petitioners,  and  the  usual  notice  re- 
quiring immediate  payment  thereof.  The  particulars  com- 
prised two  accounts,  numbered  one  and  two,  the  total  be- 
ing 739J.-1 5s.  3d. 

The  respondent,  not  having  complied  with  the  petition- 
ers' demand,  a  summons  was  issued  out  of  the  Court  of 
Bankruptcy  for  the  Leeds  District  against  him,  and  duly 
served  upon  him  under  the  provisions  of  the  Act,  1  &  2 
Vict  c.  110,  s.  8. 

The  summons  came  on  to  be  heard  in  the  Bankruptcy 
Court  at  Leeds  before  Mr.  Commissioner  Ayrton^  on  the 
24th  of  August,  1849;  and,  various  technical  objections 
having  been  taken  to  the  summons,  the  Commissioner 
dismissed  it,  with  costs. 

Thereupon  the  petitioners  commenced  fresh  proceedings 
against  the  respondent;  and  having  learned  that  he  only 
admitted  that  the  account  marked  No.  2,  was  due  from 
him,  and  that  he  complained  that  the  petitioners  ought 
not  in  fairness  to  proceed  against  him  for  the  account  No. 
1,  which  he  considered  a  joint  account,  the  petitioners 
limited  their  demand  to  the  amount  due  from  him  on  his 
separate  account,  being  the  account  No.  1,  and  caused  him 
to  be  served  with  notice  under  the  5  &  6  Vict  c  122, 
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claiming  a  balance  of  378^  98.  Id,,  and  requiring  imme-         1850. 
diate  payment  thereof;  and  this  demand  not  having  been       e^ parte 
complied  with,  the  petitioners  procured  to  be  served  upon       Aixxdck, 
the  respondent  a  summons  under  the  provisions  of  the      Wkaring. 
statute,  returnable  on  the  17th  of  September,  1849. 

On  the  return  of  the  summons,  the  respondent  appeared 
and  made  oath,  that  he  verily  believed  he  had  a  good  de- 
fence to  the  demand  of  the  petitioners.  The  petitioners 
being  then  advised,  that,  under  the  Bankrupt  Law  Con- 
solidation Act,  1849,  which  was  shortly  coming  into  opera 
tion,  they  would  be  entitled  to  obtain  security  for  the  pay- 
ment of  their  demands,  applied  to  the  Commissioner,  and 
requested  him  to  dismiss  the  summons,  with  costs,  instead 
of  subjecting  the  petitioners  to  the  obligation  of  commenc- 
ing and  prosecuting  an  action  for  the  recovery  of  their  de- 
mand. 

Thereupon  the  Commissioner  made  the  following  or- 
der:— 

"10th  September,  1849. 

"Be  it  remembered,  that  the  within-named  Thomas 
Wearing  appeared  before  me  in  obedience  to  the  within 
summons,  and  made  and  filed  an  affidavit  of  good  defence 
to  the  demand  of  the  within-named  William  Nicholson 
Alcock,  Henry  Alcock,  Thomas  Birkbeck,  William  Robin- 
son, John  Birkbeck,  and  George  Stansfield;  whereupon  I 
do  hereby  order  that  the  within  summons  be,  and  the  same 
is,  hereby  dismissed,  with  costs,  as  prayed  by  the  plaintiiF." 


On  the  11th  of  December,  1849,  after  the  Bankrupt 
Law  Consolidation  Act  came  into  operation,  the  petition- 
ers obt^iined  a  fresh  summons  for  the  whole  demand  of 
739L  158.  3d.;  but  the  Commissioner  dismissed  the  sum- 
mons, on  the  ground  that  one  part  of  the  demand  was  an- 
swered by  the  former  affidavit  of  a  good  defence,  and  that 
there  was  no  precedent  for  dismissing  a  summons  as  to 
part  of  a  demand  only. 
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isaa  Mr.  Sitaiuiom  uid  Mr.  Birhbeck  supported  the  appeal 

Mr.  Booon  and  Mr.  Dickinson  were  for  the  respondent 

The  Vick-Chascellob  adyerted  to  the  words  ''  or  anj 
p«rt  thereof,**  in  the  79th  section ;  and  said,  that,  with  de- 
ference to  the  learned  Commissioner,  he  thought  it  com- 
petent to  the  Commissioner  to  enter  into  the  question  re- 
specting both  debts,  or  at  all  events  one  of  them ;  and  tluit 
the  sununons  ought  not  to  have  been  dismissed,  at  least  at 
that  stage:  His  Honour  expressed  his  willingness  to  hear 
the  whole  matter  discussed  at  once  as  to  the  propriety  of 
requiring  a  bond. 

After  some  discussion,  it  was  arranged  that  a  bond 
should  be  giren. 


l&4a 

Marck^BMy  Ex  parte  He5by  Bolckow  and  John  Vaughan, 

ig;50.  In  the  Matter  of  Dot^ald  Maclean,  a  Bankrupt. 

A«  agRWBt  X  HE  petitioners,  who  carried  on  business  in  partnership, 

ti>  for  the  poi^  under  the  firm  of  Bolckow  &  Vaughan,  at  Middlesborough, 

tMuofina  sought  to  prove  against  the  estate  of  the  bankrupt,  upon 

"J^  •*  *^'  ^^^  ^^  of  exchange  for  20001  each,  the  proof  having  been 

^k  ^HV^     ^^^^pw  I^^EB     ^RpHBm 

rejected  by  the  Commissioner. 


toa 

Urewd  bj  No-       !» the  mouth  of  February,  1846,  a  contract  was  entered 
iJW6^»n?*       ^°^*^  between  the  petitioners  and  the  bankrupt,  to  the  fol- 


ii,5oaL«te  lowing  efiect. 


pmyfiMfr  bT  j, 

mTiT  of  depocit.  "  Middlcsborough  on  Tees,  25th  of  February,  1846. 

ciutom^^         Memorandum  of  Agreement  between  Messrs.  Bolckow  i 
trade»  this  de-     Vauffhan,  of  Middles borough  on  Tees,  and  Donald  Maclean, 

poMt  was  to  be  .,  ,  , 

retaiiwd  by  tbe   Esq.,  M.  P.,  Wilton  Castle,  Durham,  That  the  former  agree 

seller  as  a  secn- 

nCT  against  anr 

dunam  from  tbe  non  p^rfurmance  of  the  ci'htrnct.     The  deposit  was  paid  in  bills  of  exchai^.    In 

Jnne,  184K,  the  punrhaser  became  bankrupt.     On  the  bills  becoming  due,  thej  were  dishonoured: 

iifi4^  that  the  ^'endors  were  entitled  to  prove  upiui  two  of  the  bills  remaining  in  tiieir  hands. 


CASES  IN   CHANCBRT. 


657 


to  sell,  and  the  latter  to  buy,  4000  tons  of  railway  bar  iron, 
of  good  merchantable  quality,  equal  to  No.  3  of  double  or 
single  headed  section,  to  weigh  from  fifty-six  to  eighty-six 
pounds  per  yard,  at  12i  12«.  6d,  per  ton,  delivered  free  on 
board  vessel  or  loaded  in  railway  waggons  at  Middles- 
borough.  Section  to  be  handed  in  on  or  before  the  1st  of 
November,  1 846,  and  delivery  to  commence  as  soon  as  con- 
venient to  sellers,  but  not  later  than  the  1st  of  February, 
1847,  and  to  be  completed  at  the  rate  of  400  tons  per  month. 
The  rails  to  be  paid  for  in  cash,  without  discount,  on  deli- 
very of  each  parcel ;  and  in  case  delivery  is  not  taken,  buyer 
to  pay  on  receipt  of  certificate  of  every  400  tons  being 
ready  at  the  works  or  railway  warehouse.  Sellers  agree  to 
transfer  this  contract  to  any  responsible  party  the  buyer 
may  direct,  without,  however,  relieving  him  from  hb  re- 
sponsibility. Buyer  further  agrees  to  pay  as  deposit  the 
sum  of  11,500." 

The  deposit  of  ll,500i  was  provided  for  in  conformity 
with  a  custom  prevailing  in  the  iron  trade,  and  was  in- 
tended to  be  a  security  to  the  petitioners  for  the  perform- 
ance by  the  bankrupt  of  the  contract  on  hb  part,  and  to 
be  retained  against  any  damages  which  the  petitioners 
might  sustain  by  reason  of  his  non-performance  thereof 

The  bankrupt  did  not  make  this  deposit ;  and  in  March 
following  it  was  agreed  between  the  petitioners  and  the 
bankrupt,  that  approved  bills  or  notes  to  the  amount  of 
11,5002.  should  be  handed  by  him  to  the  petitioners  in  sub- 
stitution of  a  cash  payment,  and  by  way  of  satisfaction  of 
the  stipulation  for  deposit.  Accordingly,  on  the  11th  of 
March,  the  bankrupt  handed  to  the  petitioners  four  bills 
or  notes:  his  promissory  note  dated  9th  of  March,  1846,  for 
5000Z.,  payable  at  six  months'  date;  a  bill  dated  2nd  of 
March,  1846,  drawn  by  William  Wilks  on  and  accepted  by 
the  bankrupt  for  2500Z.,  payable  six  months  after  date;  and 
two  bills,  dated  one  the  6th,  and  the  other  the  9th  day  of 
the  same  month  of  March,  respectively  drawn  by  William 


1849. 
Et  parte 

BoLCKOW, 

In  re 
Macl&an. 


>9  CASBB    VX    CBASCe&r. 

1M9.         Wilks  on  and  accepted  by  the  bankrupt,  each  for  the  '■ 
Erfmut      '^^  SOOOZ.,  payable  six  months  afler  date 

/•^rr**'         ^®  petitioners  thereupon  signed  and  delivered  the 
Matxux.      lowing  letter  or  memorandum  to  the  agent  of  the  bi 
nipt. 

"  London,  March  1 1th,  184 

"  We  hare  received  this  day  from  Mr.  Maclean  (thrc 

Mr.  Bi^ni)  the  following  bills,  l>eing  the  amount  of 

depodt  on  the  contract  for  4000  tons  railway  bars,  d 

9tli  instant 

f  0,000,  Mr.  Maclean's  note,  at  six  months'  date,  to  o: 

of  Miss.  Maitland. 
/>2,500,  Mr.  Maclean's  acceptance  to  William  Wilkt 

six  months. 
ii'^.OOO,  Do.  Do.  at  six  months. 

i>2,000,      .       Da      .       Do.        .at  six  months 


jpiMoa'" 


^e  petitioners  negotiated  the  promissory  note  for  50 
and  the  bill  for  25001.,  and  retained  in  their  own  ha 
the  two  bills  for  iOOOi.  each.  The  note  and  bills,  on 
coming  du^  were  dishonoured,  and  still  remained  wh 
unpaid. 

On  the  30th  day  of  June,  ISiS,  the  fiat  issued  The 
titioners  alleged,  that,  ^m  the  time  of  entering  into 
contract,  they  had  always  been  ready  and  willing  to 
form  it ;  but  that,  at  the  time  of  the  issuing  of  the  fiat, 
bankrupt  had  not  handed  in  to  them  the  section  refe 
to  by  the  contract,  in  accordance  with  which  the  iron, 
subject  thereof,  was  to  be  manufactured,  nor  had 
section  been  subsequently  handed  in ;  so  that  the  [ 
tioners  were  prevented  from  performing  the  contract 
their  part. 

Alter  the  makine  of  the  contnict,  and  throughout 
period  fixed  for  the  delivery  of  the  iron,  the  market  p 
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of  railway  bar  iron,  similar  to  that  which  was  the  subject 
of  the  contract,  was  considerably  less  than  the  price  fixed 
by  the  contract;  so  that  the  contract,  if  duly  carried  into 
effect,  would  have  been  a  highly  beneficial  one  to  the  pe- 
titioners, and  they  consequently  had,  as  they  alleged,  sus- 
tained large  damage,  and  to  an  amount  considerably  ex- 
ceeding the  amount  of  the  two  bills  retained  by  them, 
and,  in  fact,  exceeding  the  amount  of  the  whole  stipulated 
deposit 

At  an  adjourned  dividend  meeting,  held  under  the  said 
bankruptcy  before  Mr.  Commissioner  EvatiSy  on  the  24th 
day  of  January,  1849,  for  the  purpose  of  receiving  proof  of 
debts,  the  petitioners  tendered  a  proof  for  4000Z.  upon  the 
two  retained  bills  of  exchange  of  the  6th  and  9th  days  of 
March,  1846;  but  the  Commissioner  refused  to  admit  the 
proof  The  prayer  was,  that  the  petitioners  might  be  al- 
lowed to  prove  for  4000i  upon  the  two  bills. 


659 


1849. 


Eaeparle 

BOLCKOW, 

In  re 

Maclean. 


Mr.  Russell  and  Mr.  Ooodeve  in  support  of  the  petition. 
Mr.  Bacon  and  Mr.  Cole  for  the  assignees. 


The  Vice-Chancellor: — 

Assuming  these  petitioners  to  be  entitled  to  say,  that,  as 
far  as  they  are  concerned,  the  apparent  transaction  was 
the  true  one,  I  am  not  prepared  to  say  that  there  can  be 
no  right  of  proof  in  respect  of  these  bills.  What  should 
be  the  amount  proved  is  a  different  question.  Without 
expressing  or  intimating  any  dissent  from  the  cases  which 
have  been  decided  upon  the  subject  of  proofs  tendered  in 
respect  of  unliquidated  damages,  I  am  of  opinion,  with  de- 
ference to  the  learned  Commissioner,  that  the  existence  of 
the  biQs  of  exchange  in  this  case  constitutes  a  valid  dis- 
tinction between  it  and  them.  The  question  remains, 
whether  the  apparent  transaction  was  the  true  one?   I  am 
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1849.        not  satisfied,  upon  the  present  materials,  that  it  was.  HuU 
Ex  parte      question  should  be  investigated  in  some  way. 

BOLCKOW, 

In  re  After  some  discussion  the  case  stood  over  for  a  viva 

Maclkak. 

voce  examination. 


May  20th,  ^^  *^^®  ^^7  ^^-  Bolckow  and  Mr.  Rogers  were  examined 
viva  voce  hj  Mr.  RussM^  Mr.  Goodeve^  and  Mr.  Bomll  for 
the  petitioners,  and  by  Mr.  Bacon  and  Mr.  Cole  for  the  re- 
spondent 

The  Vioe-Chanoellob  said,  that  the  evidence  had  satis- 
fied him  of  the  good  faith  of  the  transaction ;  and  his 
Honour  directed  a  reference  to  Mr.  Commissioner  Govl- 
btirriy  to  inquire  what,  if  any,  amount  of  damages  had 
been  sustained  by  the  petitioners  through  the  non-per- 
formance of  the  contract,  having  regard  to  the  circum- 
stances of  the  case. 


The  Commissioner,  by  his  certificate,  found,  that,  hav- 
ing heard  evidence  upon  the  matters  in  question,  and 
having  had  regard  to  the  circumstances  which  had  taken 
place  respecting  the  note  for  5000/.  and  the  bill  for  2500L, 
and  all  the  other  circumstances  of  the  case,  no  amount 
of  damages  had  been  sustained  by  the  petitioners  through 
the  non-performance  of  the  contract.  The  Commissioner, 
however,  certified,  that  he  had  calculated  the  damages 
upon  three  suppositions,  in  the  event  of  the  Vice-Chan- 
cellor differing  from  him  in  opinion,  and  thinking  that 
the  petitioners  were  entitled  to  claim  damages.  The  dam- 
ages calculated  on  the  first  of  such  suppositions  were 
taken  at  the  amount  of  the  profit  which  would  have  been 
made  by  the  petitioners,  if  they  had  made  and  delivered 
the  rails  pursuant  to  the  contract,  which  profit  would  have 
amounted  to  28,500Z.  The  damages  calculated  on  the  se- 
cond of  such  suppositions  were  taken  at  the  loss  which  the 


CASES  IS   CIIASCEKT. 


I  lid  havo  sustained  if  a  section  h&d  been  deli- 
:ancc  of  the  contract,  and  the  bonlcrupt  or 
ad  refused  to  accept  delivery  of  the  rails,  and 
had  thereupon  sold  the  rails  to  other  parties 
at  the  prices  of  iron  at  the  times  stipulated 
delivery:  such  loss  would  have  amounted  to  15,8001. 
.'  third  of  such  suppositions  was,  the  difference  of  price 
'.  ween  the  sum  mentioned  in  the  contract  and  that  in 
lotber  contract  with  the  Leeds  and  Thirsk  Company, 
.  liich  had  been  referred  to,  or  the  loss  which  the  petition- 
Ts  Bostuned  by  taking  the  above  contract  wiU)  the  Leeds 
ind  fHiirsk  Company  in  February,  1847,  for  the  making 
uid  delivery  of  5000  tons  of  rails  at  times  as  near  to  those 
mentioned  in  the  contract  with  the  bankrupt  as  they  could 
do.    This  last  difference  or  loss  amounted  to  12,7002.    But 
the  Commissioner  was  of  opinion  and  reported,  that  the 
petitioners  were  not  entitled  to  assess  damages  upon  any 
one  of  such  suppositions. 

The  petition  now  came  on  to  be  disposed  of. 

Kr.  Rtitadl,  Mr.  Ooodeoe,  and  Mr.  Bovilt,  in  support  of 
the  petition.  The  only  question  is,  whether  the  damage 
pirtained  by  Uie  petitioners  does  not  constitute  sufBctent 

roderation  for  these  bills  of  exchange?  It  is  clear,  that 
bills  could  not  have  been  token  out  of  their  hands  uu- 
iB  the  contract  had  been  performed.  It  is  admitted,  that 
ibe  non-performance  of  it  has  arisen  from  the  default  of 
^he  bankrupt  and  of  the  assignees,  who  never  deliver - 
od  the  secUon.  They  referred  to  Oains/ord  v.  Carroll  (a), 
J^uBpotta  T.  Evans  (&),  Stewart  v.  Caviy  (c).  Tempest  v.  Kil- 
■wr((I),  DmUop  v.  Higgins  (e),  and  Rdnnaon  v.  Uarman  (/ ) 

(a)  S  B.  &  C.  esi.  (<03C.B.S49. 

(ft)  5  H.  &  W.  475.  (c)  1  H.  L.  Ciui.  381. 

(tf)  8  M.  &  W.  180.  (/)  Ifl  L.  J.,  Exch.,  202. 

▼OL.  ur.  XX  o.  a  s. 
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18^. 
EmpariB 

B0LCK0W» 

In  rs 
Haclsan. 


Mr.  Bacon  for  the  assignees. — No  damage  is  shewn  to 
have,  been  sustained  by  the  petitioners.  Their  case  is 
merely  one  of  hypothetical  loss,  and  is  only  a  disappoint- 
ment in  making  certain  expected  profit  There  was  no 
breach  of  contract,  moreover,  before  the  bankruptcy;  the 
time  for  delivery  of  the  section  had  not  arrived. 

Mr.  BoviU  replied. 

The  Vice-Chancellob: — 

In  all  the  circumstances  of  this  case,  assuming  no  proof 
to  have  been  admitted  upon  the  proceedings,  I  am  of  opin- 
ion that  these  two  notes  for  4000^  ought  to  have  been  ad- 
mitted to  proof  The  costs  of  all  parties  should  come  out 
of  the  estate. 


Feb,  wth. 


Where  a  clerk 
assisted  his 
master  in  per- 
fecting an  in- 
vention, for 
which  a  patent 
had  heen  ob- 
tained, upon  an 
agreement  to  be 
paid  out  of  the 
profits,  but 
which  agree- 
ment had  no 
reference  to  his 
duties  as  clerk : 
Hdd^  that  he 
was  not  preclud- 
ed from  proving 
for  his  remuner- 
ation as  a  clerk, 
orfrom  receiving 
three  months* 
salary  in  fuIL 


Ex  parte  Thomas  Hickin, 
In  the  Matter  of  George  Elliks,  a  Bankrupt 

X  HIS  was  a  petition  appealing  from  the  rejection  of  a 
proof. 

The  bankrupt  carried  on  business  at  saltworks  at  Droit- 
wich,  and  also  as  a  banker,  under  the  style  of  the  Stou^ 
bridge  and  Kidderminster  Banking  Company. 

On  the  17th  of  June,  1844,  the  petitioner  was  engaged 
by  the  bankrupt  as  cashier  and  book-keeper,  and  continued 
from  the  17th  of  June,  1844,  until  the  10th  of  December, 
1848,  to  act  in  that  capacity,  without  any  salary  having 
been  paid  or  agreed  upon. 

On  the  10th  of  December,  1848,  the  bankrupt  was  pre- 
paring a  balance-sheet,  for  the  purpose  of  laying  before 
his  creditors,  when  the  petitioner  was  requested  by  him  to 
agree  upon  the  amount  of  salary  to  be  paid  to  him;  and  it 
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was  then  arranged  between  the  bankrupt  and  the  peti-        i860, 
tioner^  that  the  petitioner  should  receive  at  and  after  the      Exports 
rate  of  250i.  per  annum,  from  the  17th  of  June,  184}4       ^V^^^' 
The  reason  why  the  petitioner  never  came  to  any  arrange-       Ellins. 
ment,  except  as  aforesaid,  was  stated  to  be,  that  the  bank- 
rupt was  possessed  of  a  patent  for  manufacturing  salt,  and 
was,  as  the  petitioner  knew,  expending  large  sums  of  mo- 
ney in  bringing  this  patent  to  bear.    The  petitioner  stated, 
that  the  bankrupt  had  promised  him,  for  the  assistance 
which  he  had  aiforded  in  perfecting  the  patent,  a  small 
share  thereof;  and  that,  under  these  circumstances,  he  did 
not  press  for  more  money  than  he  actually  required  for 
necessariea   The  claim  was  for  81 72.  lO^.,  being  the  balance 
due  for  the  petitioner's  services  at  the  above  rate. 

On  the  29th  of  December,  1849,  the  petitioner  applied 
to  prove  his  debt  under  the  fiat,  and  to  receive  three 
months'  wages  in  full,  under  the  168th  section  of  the  Act; 
but  the  Commissioner  rejected  the  proof  altogether,  on  the 
ground  that  the  petitioner  looked  to  the  share  in  the  pa- 
tent, which  was  promised  to  him,  for  remuneration,  and  not 
to  any  stipulated  or  agreed  sum  by  way  of  salary. 

The  petitioner  now  stated  by  his  petition  and  affidavit 
that  he  never  looked  to  the  share  in  the  patent  as  a  re- 
muneration for  his  services,  except  for  such  additional  ser- 
vices as  were  not  within  the  scope  of  his  duty  as  cashier 
and  book-keeper.  The  prayer  was,  that  he  might  be  at 
liberty  to  prove  his  debt  under  the  fiat,  and  might  be  de- 
clared entitled  to  receive  three  months'  wages  in  fulL 

Mr.  Olasse,  in  support  of  the  petition,  cited  Ex  parte 
Harris  (a). 

Mr.  Bagshatve,  jun.,  was  for  the  assignees. 

(a)  1  De  Gex,  165. 
XX  2 


^ 
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1850.        The  Vice-Chancellor: — 


Exparu  Upon  the  evidence  before  me,  I  think  that  the  petitioner 

HlCKlN, 

In  re 

ELLIN& 


In  n  '       was  a  clerk  or  servant;  but  the  evidence  does  not  shew 


satisfactorily  what  the  salary  was  to  be.  Unless  the  parties 
can  agree  as  to  the  salary,  the  case  must  go  back  to  the 
Commissioner,  with  a  declaration  that  the  petitioner  was 
a  clerk. 


2(arch  iQUi,  Ex  parte  John  Caldwell, 

In  the  Matter  of  John  Caldwell,  against  whom  an  Adjudi- 
cation in  Bankruptcy  has  been  mada 

The  dicniii-  ±  HIS  was  the  petition  of  a  trader,  appealing  firom  the  de- 

afficUWt  in  rap-  cision  of  the  Commissioner  finding  him  a  bankrupt    The 

ti'nfo^ad^Si-  g^'^^^^^  of  the  appeal  were,  irregularities  in  the  affidavit 

cation  being  in  support  of  the  petition  for  adjudication,  and  want  of  any 

Master  Extm-  act  of  bankruptcy.   The  irregularity  principally  relied  upon 

(52wQCOT™who  ^^»  *^^*  *^^  affidavit  was  sworn  before  a  Master  Eztraor- 

wa»  the  Bolid-  dinarv,  who  was  the  solicitor  to  the  petitioning  creditor. 

tor  ofthepeti-  •"  x-  o 

tioning  cieiditor, 

ficient  ^und  Mr.  RtiSseU  and  Mr.  Wheeler  in  support  of  the  petition.— 
tibe  ad^ud^  The  jurat  is  improper,  and  such  that  an  indictment  for 
tion.  perjury  would  not  lie  upon  the  affidavit     With  regard  to 

the  officer  before  whom  it  was  sworn,  it  was  most  improper 
that  he  should  be  the  solicitor  by  whom  the  proceeding 
was  taken. 

The  Vicb-Chancbllor  said,  that  he  only  desired  to  hear 
the  respondent's  counsel  upon  the  point  as  to  the  affidavit 
being  sworn  before  the  solicitor  of  the  petitioning  creditor. 

Mr.  Swanston,  for  the  respondent,  cited  Ex  parte  SI- 
ford  (a),  and  Anonymous  (6). 

(a)  2  G.  &  J.  65.  (6)  Mont.  13G. 


CASES  IN  CHANCERY.  665 

Mr.  Wheeler  in  reply. — The  change  in  the  bankrupt  law  1850. 

renders  Ex  parte  El/ord  no  longer  applicable    The  docket  ejt  parte 

affidavit  was  a  mere  preliminary  proceeding;  whereas  the  Caldwell, 

petition  for  adjudication  and  the  affidavit  in  support  of  it  Caldwrll. 
constitute  the  record,  and  stand  in  the  place  of  the  com- 
mission. 

The  Vice-Chancbllob: — 

With  respect  to  the  attestation,  I  must  hold  that  this 
jurat  would  have  been  sufficient  in  the  Court  of  Chancery; 
and  I  am  not  aware  of  any  difference  in  the  practice  of  the 
Court  of  Bankruptcy  in  this  respect  I  cannot  accede, 
therefore,  to  the  objection  upon  this  subject  The  other  ob- 
jection seems  to  have  more  force;  and  had  it  not  been  for 
the  authority  of  Lord  Eldon,  which  has  been  referred  to, 
I  should  probably  have  annulled  the  fiat  on  that  ground. 
But  giving  all  the  weight  which  I  ought  to  the  difference 
between  the  old  and  the  new  law,  and  seeing  that  there  is  a 
material  difference  in  many  respects  between  a  petition  and 
a  commission,  still  I  do  not  think  that  there  is  difference 
enough  to  enable  me  to  annul  the  adjudication  upon  this 
ground,  without  departing  from  Lord  Eldona  authority. 
I  must,  therefore,  refuse  to  accede  to  this  objection  also. 

The  case  then  proceeded;  and  ultimately  the  petition  was 
ordered  to  stand  over,  with  liberty  for  the  petitioner  to 
bring  an  action. 
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Marek  l^iJL  Ex  p«lte  WoODFORD, 

In  the  Hatter  of  Johs  Wii4XXX%  Edwabd  Wilcocks,  and 

AixxASDEB  Fraxkb^  Bankrupts. 

Where  tbe  X  HIS  was  an  appeal,  bj  way  of  special  case,  from  the 
rSfflknipt  trm  decision  of  the  Commissioner.  The  special  case  stated  in 
kkd  been  paid  in  gubstancc  as  foUows: 

mil,  and  monies 

fenninc  part  of       On  the  l7th  of  Julj,  1810,  a  commission  of  bankrupt 

th/C  fleimnte  e*-  ____  'vw**        *  i 

tote  of  one  of  the  was  issued  against  John  Wilcocks,  Edward  Wilcocks,  and 

b^Ktapijfto  Alexander  Frazer,  upon  which  they  were  duly  declared 

"*bL2r?"*    ^^'"^P^*  *^d  assignees  were  appointed,  of  whom  one  only, 

denda,  bat  with-  Samuel  Kingdou,  now  surviyed. 

^J^^JiHSirto       The  amount  of  debts  proved  under  the  commission 

5^*P^J^  against  the  joint  estate  was  39,7701,  and  the  amount  o( 

oeditonenti-     the  joint  estate  was  34,5201.;  consequently,  there  was  a 

Tidenda,  on        balance  of  52501.  to  be  provided  for  out  of  the  separate 

were  en^tjUftr*    states  of  the  Several  partners. 

to  the  interest         Alexander  Frazer's  separate  estate  was  insufficient  to 

which  had  been  ^ 

allowed  by  the  pay  anything  towards  the  deficiency;  consequently,  the 
interrai.  only  funds  out  of  which  it  could  be  provided  for  were  the 

estates  of  John  Wilcocks  and  Edward  Wilcocks. 

Edward  Wilcocks'  estate  fell  short  of  the  amount  re 
quired  to  be  raised  for  his  portion  of  the  deficiency  of  th( 
joint  estate  by  the  sum  of  98Z.,  which  sum  was  left  to  h 
provided  for  out  of  the  separate  estate  of  John  Wilcocks 
This  estate,  however,  was  more  than  sufficient  for  the  dis 
charge  of  its  own  as  well  as  Edward  Wilcocks'  share  of  th< 
deficiency. 

On  the  7th  of  May,  1811,  a  dividend  was  declared  of  Hi 
in  the  pound  on  all  debts  proved  against  the  joint  estate. 
Subsequently,  a  second  dividend  of  85.  in  the  pound  was 
declared. 

On  the  23rd  of  May,  1812,  a  final  dividend  of  U  in  the 
pound  was  declared;  and  interest  was  allowed  on  certain 
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.  debts  which  bore  interest^  up  to  the  time  of  each  dividend, 
from  the  date  of  the  commission,  and  formed  parts  of  the 
sums  allowed  for  diyidend. 

On  the  25  th  of  August,  1812,  the  assignees  executed  a 
release  to  John  Wilcocks  of  the  surplus  of  his  separate  es- 
tate, afler  provision  had  been  made  for  the  deficiency  with 
which  it  was  chargeable. 

Messrs.  Williams,  Sparkes,  &  Co.,  then  carrying  on  the 
business  of  bankers,  in  Exeter,  imder  the  firm  of  the  Ge- 
neral Bank,  were  duly  appointed  bankers  to  the  estate  at 
the  meeting  for  the  choice  of  assignees.  The  firm  was  af- 
terwards changed,  and  the  assets  and  liabilities  of  the  bank 
were  taken  by  Messrs.  Sparkes  &  Co. ;  and  they  afterwards 
sold  their  business  to  the  Devon  and  Cornwall  Banking 
Company. 

The  assignees  kept  two  accounts  with  bankers:  one, 
their  general  account;  the  other,  called  their  '' separate 
account"  To  the  latter  account,  money  was  transferred 
firom  the  general  account,  to  meet  dividends,  and  was  the 
exact  sum  required  for  such  dividends,  but  was  not  in  any 
other  manner  appropriated  thereto.  Mr.  Lee,  an  account- 
ant employed  by  the  assignees,  paid  the  dividend  to  such 
creditors  as  applied  for  the  same,  by  drawing  cheques  on 
the  separate  account  The  last  dividend  so  paid  was  paid 
on  the  31st  of  October,  1823.  The  bankers  debited  them- 
selves with  interest  on  this  separate  account  every  half 
year,  it  being  the  custom  of  the  bank  to  allow  interest  on 
accounts  current;  and  this  continued  to  the  30th  of  June, 
1843,  when  the  Devon  and  Cornwall  Banking  Company, 
who  had,  on  the  1st  of  July,  succeeded  Messrs.  Sparkes  & 
Co.,  gave  notice  to  the  surviving  assignees  that  there  was 
a  sum  of  10752.  ds.  2d.  standing  to  their  credit,  and  that 
they  should  thenceforth  decline  to  allow  any  interest 
thereon. 

The  assignees  did  not  comply  with  the  provisions  of  the 
o  &  6  Will  4,  c.  29,  ss.  6,  7,  the  whole  matter  having  es- 


1850. 

Kr  parts 

Woodford, 

In  re 

WlLOOCKg. 
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1860.  caped  their  recollection  up  to  the  time  of  receiving  the . 

j^l^^  notice  from  the  Devon  and  Cornwall  Banking  Company. 

WwiDPORD,  On  the  17th  of  July,  Francis  Hemaman  was  appointed 

WiixxxjKs.  official  assignee;  and,  on  the  16th  of  October,  1849,  he  re- 


ceived from  the  Devon  and  Cornwall  Banking  Company 
the  sum  of  1116i  10&  5d,  being  the  amount  of  principal 
and  interest  due  on  the  separate  account,  and  including  a 
balance  of  Si  18&  9d  due  on  the  general  account  Since 
his  appointment,  he  had  paid  the  representative  of  one 
creditor  of  the  bankrupts  his  dividend,  but  no  interest 
was  claimed  or  paid. 

The  amount  of  unclaimed  dividends,  at  the  time  of  the 
appointment  of  the  official  assignee,  was  4442L  J  7si,  and  the 
interest  which  had  accumulated  amoimted  to  6672L  15&  Id 
John  Wilcocks  died  in  1837,  and  his  personal  representa- 
tives now  claimed  the  interest  which  had  accumulated  on 
the  imclaimed  dividends. 

On  the  7th  of  December,  1 849,  an  application  was  made 
to  the  Commissioner  of  the  Exeter  District  Court  by  John 
Woodford,  a  creditor,  who  had  proved  a  debt  of  142.  against 
the  estate,  for  paymentof  the  sum  of  62. 6&,  being  the  amount 
of  the  second  dividend  at  the  rate  of  8&  in  the  pound,  and 
of  the  third  dividend  at  the  rate  of  Is.  in  the  pound,  (the 
first  dividend,  at  the  rate  of  1 1&  in  the  pound,  amounting 
to  72.  14&,  having  been  paid  to  him  on  the  13th  of  July, 
1811);  and  it  had  been  paid  accordingly.  He  also  claimed 
interest  in  respect  of  the  sum  of  62.  6&  The  latter  claim 
was  disputed  by  the  solicitor  for  the  personal  representa- 
tives of  John  Wilcocks,  who  applied  for  an  order  on  the 
official  assignee  to  pay  the  amount  of  the  interest  to  those 
representativea 

The  number  of  creditors  entitled  to  unclaimed  dividends 
was  428.  The  dividends  had  principally  arisen  from  proofs 
under  hi  \  and  there  was  little  probability  that  many  of 
such  dividends  would  ever  be  claimed. 

The  accumulated  interest  was  equal  to  12.  10a.  in  the 
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pound  on  the  dividends  remaining  unpaid.    Tliis  matter        1850. 
having  been  brought  on,  and  the  Commissioner  having       ex  parts 
heard  all  the  parties,  postponed  his  decision  until  the  18th     Woodford, 
of  February,  1850,  when  he  declared  his  opinion  to  be,      Wilcocks. 
that  Mr.  Woodford  was  not  entitled  to  the  accumulated 
interest,  upon  the  ground  that  the  money  in  the  bank 
to  the  credit  of  the  ''separate  account"  remained  part  of 
the  estate  of  the  bankrupts,  according  to  the  authority 
of  Oreen  v.  Weston  (a).     And  as  to  the  claim  of  the  re- 
presentatives of  the  bankrupt,  the  Commissioner  was  of 
opinion  that  they  were  not  entitled  to  the  sum  claimed, 
inasmuch  as  the  5  &  6  Will.  4,  c.  29,  ss.  6,  7,  and  12  Vict.  c. 
106,  s.  191,  required  such  money  to  be  paid  to  the  credit 
of  the  Accountant  in  Bankruptcy. 

The  opinion  of  the  Court  was  sought  upon  the  follow- 
ing points: — 

First,  whether  Mr.  Woodford  was  entitled  to  the  sum  he 
claimed? 

Secondly,  if  not,  whether  the  assignees  were  bound  to 
pay  the  sum  to  the  Accountant  in  Bankruptcy  or  to  the 
l^al  representatives  of  the  bankrupt? 

Mr.  Molina  and  Mr.  WiUcocha^  in  support  of  the  appeal, 
cited  Ex  parte  Renshaw  (6),  Ex  parte  Holford  (c),  Ex  parte 
DoxaJt  (d).    They  also  referred  to  Ex  parte  Jamieson  (e). 

Mr.  RusseU  and  Mr.  T.  H.  Terrell^  for  the  representatives 
of  the  bankrupt  Wilcocks,  claimed  the  accumulations  of 
interest,  on  the  ground  that  the  separate  estate  of  their 
testator  had  overpaid  what  was  due  from  it 

Mr.  FoUett  was  for  the  assignees. 

The  Vice-Chancellor: — 

The  bankers  having  no  claim  to  the  interest,  there  re- 

(a)  3  Myl.  «&  Cr.  388.  (d)  Cited  4  D.  &  C.  183. 

(6)  4  D.  &  C.  483.  {e)  3  Mout.  &  A.  715. 

(c)  4  D.  &  C.  798. 
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bat  three  pttties  who  can  be  entitled, — the  ere* 
tors,  the  pcnonal  lepresentmtiTes  of  the  bankrapt  fin 
wiioBe  estate  the  fbnd  has  arisen,  and  the  publia  A 
daim  on  the  part  of  the  pablic  appears  to  me  not  sn 
cientlj  plao^ible  to  require  eren  service  on  the  Attorni 
GcneraL  There  remain,  therefore;,  only  the  creditors  a 
the  repreaentatires  of  the  bankrupt.  The  assignees  h 
inf  kept  two  distinct  accounts,  one  of  which  appears 
have  comprised  only  the  dividends  due  to  the  creditors, 
tiunk  that  those  dividends  must  be  treated  as  their  pi 
perrr.  Probably  the  Commissioner  would  have  so  decide 
h^  the  cases  now  cited  been  called  to  his  attention. 


Costs  out  of  the  aggregate  fund. 


WSff»  1 


9un.e»  uMtt  X 


oaa  I  mat  M^ 
citf  nunywir* 
:n  lie  «nfat  jC* 

mrrrtutt.  J3«t  V^ 
came  >dr!t.npc. 
— kui^  :iia:  :^ 


Iboinpt  Lav 
Av-^  jbr  Ar  *^ 


Ex  parte  Exma  Grace  ICabshall, 
In  the  Matter  of  William  HASKATiirB,  a  Bankrupt 

X  HIS  was  a  petition  under  the  Bankrupt  Law  Conso! 
dation  Ac%  1S49.  for  the  appointment  of  a  trustee  of 
will  in  the  place  of  the  bankrupt  Part  of  the  testatoi 
assets  had  been  advanced  by  the  trustees  upon  a  mortgag 
with  a  power  of  sale,  and  a  declaration  of  trust  as  to  tl 
surplus;,  ^after  paying  the  mortgage  debt  and  interest),  f 
the  benefit  of  the  mortgagor.  A  question  was  suggeste 
whether  the  mortgagor  was  a  necessary  party  to  the  p 
tition  under  the  terms  of  the  Act 

Mr.  BapffaUa}^  supported  the  petition. 

The  Vics-CuA>sc£LU>R  held  that  the  order  might  be  dim 
without  the  mortgagor  being  before  the  Court 
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1850. 

Ex  parte  John  Jonbs,  March  wth 

In  the  Matter  of  John  Jones,  a  Bankrupt.  May  29^A. 

XHIS  was  the  petition  of  the  bankrupt,  appealing  from  a  bankrupt, 
the  refusal  of  the  Commissioner  to  discharge  him  from  ^a^^jf  JJJj^r 
prison,  under  the  1 12th  section  of  the  Bankrupt  Law  Con-  ed  to  be  dis- 

.  ,    ^  *  charged  firom 

solidation  Act,  1849,  providing,  that  where  a  bankrupt,  imprisonment 

who  has  surrendered  and  obtained  his  protection,  is  in  tection  ciausT 

prison  for  debt  at  the  time  of  his  obtaining  such  protec-  J^^  Con»^^* 

tion,  the  Court  may,  except  in  certain  specified  cases,  Nation  Act, 

order  his  immediate  release,   without  prejudice   to   the  hia  application 

rights  of  the  detaining  creditor,  except  the  right  of  de-  examinati^:— 

taining  the  bankrupt  in  prison  whilst  protected  by  the  ^«w»thatit 

was  w)  oe  re™ 
order  of  the  Court.  garded  as  an 

According  to  the  petition  and  the  affidavits  in  support  cation,  and  that 
of  it,  the  respondent  Mr.  George  Haigh  and  his  partner  Mr.  l^^n^^hf  J/ 
Brabner  had  been  employed  by  the  bankrupt  as  his  solici-  appeal 

Where  a 


tors  in  certain  proceedings  in  Chancery,  instituted  by  him  bankrupt  is  in 
against  another  solicitor  formerly  employed  by  him.     The  ob^s^irpro- 
proceedings  were  ultimately  compromised ;  but  during  their  ^^"j^i* 
progress,  and  before  the  compromise  was  effected,  Messrs.  o>^er  him  to  b  e 
Brabner  &  Haigh  requested  the  petitioner,  as  he  now  stated  less  it  appears 
by  his  affidavit,  to  give  them  security  for  their  costs,  and  ^j^  *    ^*^o 
for  any  further  costs  to  be  incurred  or  advances  made  by  ^«^v^*"  ^f 

"  ^  administration 

them;  and  accordingly,  on  the  13  th  of  July,  J  846,  the  pe-  of  his  estate. 
titioner  executed  a  mortgage  to  them  for  securing  any  sum  ther  cosu  of  ^ 
which  might  be  or  become  due,  not  exceeding  2000i.  ^^^^  {^ 

He  had,  a  few  days  previously,  executed  to  the  mort-  fore  the  Vice- 

^  ,  -  _      ,     Chancellor  aro 

gagees  a  warrant  of  attorney  for  securing  500i,  on  which  within  the 
judgment  was  immediately  entered  up.    Contemporaneous-  ^^^^^  ^v^ 
ly  with  the  execution  of  the  warrant  of  attorney,  Messrs.  ™P*  ^^  9^**' 

•^  "    ^  solidation  Act, 

Brabner  &  Haigh  gave  to  the  petitioner  the  following  me-  1849. 
morandum : — 
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1850. 


"  (Private). 

"  Dear  Sir, — ^We  take  it  that  our  advances  to  ai 
your  account  will  be  about  5002.,  for  which  you  com 
to  give  the  warrant  of  attorney,  on  an  understandiiij 
before  we  issue  writ  of  execution  we  should  speak  t 
on  the  subject  "  Yours  truly, 

"  2nd  July,  1 846.  "  Brabhbb  &  Haic 

"  John  Jones,  Esq. 

On  the  11th  of  April,  1849,  the  petitioner  was  an 
(as  he  deposed,  at  the  instigation  of  George  Haigh) 
attachment  for  not  having  put  in  his  answer  to  a  I 
equity,  and  he  was  thereupon  taken  to  Lancaster  ( 
on  the  1 3th  of  April  then  instant. 

On  the  17th  of  April,  1849,  Mr.  Haigh  lodged  a  del 
against  the  petitioner,  under  which  and  a  detain 
another  creditor,  the  petitioner  still  remained  in  cm 
He  afterwards  put  in  hb  answer  to  the  bill  in  equitj 

Subsequently,  he  filed  his  petition  in  the  Insolvent  < 
at  Lancaster;  but  was  advised,  that,  being  a  trad< 
ought  properly  to  apply  to  the  Court  of  Bankruptcy, 
the  13th  of  July,  1849,  he  sued  out  the  present  fiat  ag 
himself,  and,  having  surrendered,  obtained  his  prote 

On  the  17th  of  July,  1849,  he  made  an  applicatii 
the  Commissioner  jS^en^on,  to  be  discharged  from  cm 
by  virtue  of  his  protection ;  but  the  Court  refused  to : 
any  order. 

The  following  was  the  memorandum  then  made  b 
Commissioner : — 

"  Upon  an  application  this  day  made  by  Mr.  Bolde 
attorney  for  the  bankrupt,  for  the  discharge  of  the  I 
rupt  out  of  custody,  and  also  to  examine  Mr.  Geo.  H 
the  detaining  creditor  of  the  said  bankrupt,  respectin] 
dealings  and  transactions  with  the  bankrupt,  he  ha 
been  duly  summoned  for  that  purpose  and  present  in  0 
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and  after  hearing  Mr.  Lowndes  on  behalf  of  Mr.  Haigh,  I        18/K). 
do  order  that  such  application  for  the  bankrupt's  discharge      £>  parte 
be  refused ;  and  I  also  refuse  to  allow  Mr.  Haigh,  the  de-       ^^^ 
taining  creditor,  to  be  examined  respecting  his  dealings        Jonbs. 
and  transactions  with  the  bankrupt  with  reference  to  the 
debt  under  which  the  bankrupt  is  now  detained  in  custody, 
such  examination  appearing  to  me  to  be  proposed  to  be 
made  on  behalf  of  the  bankrupt  with  the  view  to  the  pre- 
sent application  for  his  discharge,  and  not  for  the  purposes 
of  the  bankrupt's  estate." 

An  appeal  against  this  order  was  dismissed,  as  not  hav- 
ing been  brought  within  the  time  limited  by  the  Bankrupt 
Law  Consolidation  Act,  1849. 

Ai^wards,  the  bankrupt  passed  his  last  examination, 
and  again  applied  to  be  dbcharged;  whereupon  the  Com- 
missioner made  the  following  memorandum: — 

''  Mr.  Bolden,  the  solicitor  for  the  bankrupt,  having  this 
day  renewed  his  application  to  examine  Mr.  Haigh,  and 
to  discharge  the  bankrupt;  and  on  referring  to  the  file  of 
proceedings  in  this  bankruptcy,  I  find  that,  on  the  14th 
day  of  January  last,  I  did  adjudicate  upon  the  same  mat- 
ters; and  it  being  declared  by  Mr.  Bolden  that  he  had  no 
new  grounds  to  assign  (except  the  circumstance  that  the 
bankrupt  has  this  day  passed  his  last  examination),  I  de- 
cline to  rehear  the  matters  then  decided  by  me,  or  to  make 
any  further  order  on  the  subject." 

From  this  decision  the  petitioner  now  appealed,  and 
prayed  that  the  Court  would  order  his  immediate  release 
from  custody,  either  absolutely  or  upon  such  conditions  as 
the  Court  should  think  fit,  or  would  order  the  application 
made  by  the  petitioner  for  his  discharge  from  custody  to 
be  remitted  back  for  the  consideration  of  the  District  Court, 
with  directions  that  the  petitioner  should  be  at  liberty  to 
examine  Mr.  George  Ilaigh  respecting  his  dealings  and 
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1850.        transactions  with  the  petitioner  in  all  matters  relating  to 
Ex  parte      ^^^  ^^^^  ^^^  which  the  petitioner  was  then  in  custody. 

JONKS, 

In  re 

J0NI8.  Mr.  Maliiis  and  Mr.  JoUiffe  supported  the  petition. 

Mr.  Bacon,  for  the  creditors,  objected  that  it  was  a  mere 
contrivance,  for  the  purpose  of  appealing  after  the  statu- 
tory time.     He  referred  to  Sanderson's  case  (a). 

The  Vice-Chakcellor  said,  that,  since  the  former  appli- 
cation, the  circumstances  of  the  case  had  been  varied  by 
the  bankrupt  having  passed  his  last  examination,  and 
having  undergone  further  imprisonment.  The  second  ap- 
plication to  the  Commissioner  did  not,  therefore,  seem  to 
be  a  mere  repetition  of  the  former,  nor  did  the  case  ap- 
pear to  his  Honour  to  be  within  the  reason  upon  which 
Sanderson's  case  was  decided. 

March  2Gth.        The  case,  having  stood  over  for  affidavits  to  be  filed, 
came  on  to  be  argued  upon  this  day. 

Mr.  Malins  and  Mr,  JoUiffe,  for  the  bankrupt,  relied  upon 
the  section  of  the  Act  above  referred  to. 

Mr.  Bacon,  for  the  opposing  creditors,  contended  that  the 
provision  in  question  was  framed  for  the  benefit  of  the 
creditors,  and  not  of  the  bankrupt 

The  Vicb-Chancellor  : — 

The  bankruptcy  was  of  the  bankrupt's  own  seeking. 
He  made  himself  a  bankrupt,  and  took  this  course  after 
filing  a  petition  in  the  Insolvent  Debtors'  Court,  which  he 
abandoned  in  favour  of  a  bankruptcy.  All  considerations 
belonging  peculiarly  to  a  case  in  which  a  person  has  been 

(a)  3  De  G.  &  S.  66. 
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made  a  bankrupt  unwillingly  or  by  a  creditor,  are  out  of  1850. 
this  casa  The  matter  stands  thus:  In  1847  a  judgment  Em  parte 
was  obtained  in  an  action  of  assumpsit  against  the  bank-  Jonks, 
rupt  (an  adverse  action)  by  consent  upon  the  eve  of  trial.  Jonks. 
The  judgment  was  complete  in  1847,  and  no  step  was  taken, 
as  I  understand,  in  equity  or  otherwise,  to  invalidate,  im- 
peach, or  question  it.  I  must  assume  that  judgment  to  be 
legally  and  equitably  sustainable.  Is  there,  however,  any 
ground  for  believing  that  the  principal  money  due  on  the 
judgment  has  been  discharged  or  diminished?  Even  if  the 
interest  has  been  discharged,  it  does  not  appear  that  the 
principal  has  been  discharged  or  diminished.  I  must  take 
it  to  be  an  existing  bona  fide  debt  due  from  the  bankrupt 
He  wiU  be  discharged  from  it  if  he  shall  obtain  his  certi- 
ficate, without  which  he  cannot  be  discharged,  unless  under 
the  terms  of  the  clause  of  the  Act  which  has  been  referred 
to.  Now  it  has  not  been  shewn  to  me  that  his  discharge 
from  imprisonment  would  be  useiiil  to  the  administration 
of  his  estate.  So  far  (if  at  all)  as  the  Act  affords  any 
guide  as  to  the  grounds  on  which  this  discretionary  power 
18  to  be  exercised,  the  present  case  does  not  appear  to  me 
to  be  one  within  the  intention  of  the  Act 

If  the  debt  of  the  detaining  creditor  were  suspicious,  or 
reasonably  questionable,  that  might  or  might  not  be  a 
griiund.  But  upon  that  point,  I  wish  to  intimate  no  opin- 
ion. I  see  no  ground  on  which  I  can  act  in  the  present 
case,  and  must  dismiss  the  petition,  with  costs. 


An  order  having  been  drawn  up  accordingly,  and  the     May  2Qth. 
costs  not  having  been  paid, 

Mr.  Bacon  on  this  day  moved  on  behalf  of  the  respond- 
ent for  a  writ  of  capias  ad  satisfaciendum  for  971 16^.  lOd, 
being  the  amount  of  the  costs  as  taxed.     The  application 
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1850.  was  made  under  the  249th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  which  provides  that  "the  Court" 
may  in  all  matters  before  it  award  such  costs  as  to  such 
Court  shall  seem  fit  and  just;  and  that,  in  all  cases  in 
which  costs  shall  be  so  awarded  against  any  person,  it 
shall  and  may  be  lawful  for  "  such  Court''  to  cause  sudi 
costs  to  be  recovered  from  such  person,  in  the  same  man- 
ner as  costs  awarded  by  a  rule  of  any  of  the  superior 
Courts  at  Westminster  may  be  recovered.  In  support  of 
the  motion,  he  referred  to  the  1  &  2  Vict,  a  110,  s.  18, 
making  an  order  whereby  any  costs  are  payable  of  the  same 
force  as  a  judgment,  and  to  the  Greneral  Orders  in  Bank- 
ruptcy giving  the  forms  of  writs  of  fieri  facias  in  such  a 
case.  Those  Orders  did  not  give  any  form  of  a  capias,  and 
therefore  a  special  application  became  necessary. 

The  Vice-chancellor  said,  that,  according  to  the  inte^ 
pretation  clause  of  the  Bankrupt  Law  Consolidation  Act^ 
1849,  'Hhe  Court''  meant  the  Court  of  Bankruptcy,  and 
the  Act  did  not  appear  clearly  to  constitute  any  Vice- 
chancellor  a  part  of  the  Court  of  Bankruptcy.  He  could 
not  make  an  order  for  imprisonment  under  a  doubtful  aa- 
thority.  The  only  order  which  he  could  make  would  be 
the  ordinary  four-day  order. 
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Ex  parte  Toubnay.  ^0<w.  20tA. 

JL  HIS  was  the  petition  of  Mr.  Toumay,  presented  under  An  executor, 
the  Act  for  the  relief  of  trustees,  stating  that  Joseph  New-  ter  the^th  of 
ington,  by  his  will,  dated  the  2 1st  of  October,  1844,  dis-  ^^  uw^"^ 
posed  of  his  property  upon  certain  trusts,  and  that  he  ap-  ti»o  tettator'a 
pointed  Mrs.  Newington,  Mr.  Toumay,  and  another  person  hands  into 
the  executors;  that  Mrs.  Newington  alone  proved  the  will,  the^Actforthe 
and  died  in  1848;  that  the  petitioner  thereupon  proved  ^^°^j^^ 
the  will ;  and  that  he  paid  the  balance  of  the  trust  funds  of  wards,  the  ex- 
the  testator's  estate,  amounting  to  19152.,  into  Court,  un-  yered  that  there 
der  the  provisions  of  the  Act  for  the  relief  of  trustees;  and  JHiwtotor  tea 
that  he  had,  since  he  had  so  paid  in  the  amount,  discovered  considerable 

....  .  amount  unpaid. 

that  debts  and  liabilities  of  the  testator  to  a  considerable  Upon  hu  peti- 
amount  remained  undischarged;  and  he  prayed  that  the  paid  in  p^^*^^^ 
sum  of  1915i  might  be  paid  out  to  him,  in  order  that  he  S'^^'J^dt^ 
might  apply  it  in  discharge  of  the  debts  and  liabilitiea        ^^^^«  properly 


fund. 


Mr.  0.  W.  CoUins  appeared  in  support  of  the  petition. 

Mr.  Lloyd,  Mr.  Hardy,  and  Mr.  R.  W.  Moore  appeared 
for  several  persons  named  by  the  petitioner  in  his  affidavit, 
made  on  his  paying  the  money  into  Court 

The  ViGE-CHAiiCELLOR  made  the  order  asked,  on  the  pe- 
titioner undertaking  properly  to  apply  the  fund. 
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1860. 

Ex  parte 

Woodford, 

In  re 

WlLCOCKS. 


main  but  three  parties  who  can  be  entitled, — the  credi- 
tors, the  personal  representatives  of  the  bankrupt  from 
whose  estate  the  fund  has  arisen,  and  the  public.  Any 
claim  on  the  part  of  the  public  appears  to  me  not  suffi- 
ciently plausible  to  require  even  service  on  the  Attorney- 
General  There  remain,  therefore,  only  the  creditors  and 
the  representatives  of  the  bankrupt  The  assignees  hav- 
ing kept  two  distinct  accounts,  one  of  which  appears  to 
have  comprised  only  the  dividends  due  to  the  creditors,  I 
think  that  those  dividends  must  be  treated  as  their  pro- 
perty. Probably  the  Commissioner  would  have  so  decided, 
had  the  cases  now  cited  been  called  to  his  attention. 


Costs  out  of  the  aggregate  fund. 


March  26th. 


"Where  a  trus- 
tee invested 
part  of  the  trust 
monies  upon  a 
mortgage,  with 
a  power  of  sale, 
and  a  trust  for 
the  mortgagor, 
in  the  event  of 
there  being  a 
surplus,  and  be- 
came bankrupt, 
— held,  that  the 
mortgagor  was 
not  a  necessary 
party  to  a  peti- 
tion, under  the 
Bankrupt  Law 
Consolidation 
Act,  for  the  ap- 
pointment of  a 
new  trustee. 


Ex  parte  Emma  Grace  Marshall, 
In  the  Matter  of  William  Haskaynb,  a  Bankrupt 

X  HIS  was  a  petition  under  the  Bankrupt  Law  Consoli- 
dation Act,  1849,  for  the  appointment  of  a  trustee  of  a 
will  in  the  place  of  the  bankrupt  Part  of  the  testa.tor's 
assets  had  been  advanced  by  the  trustees  upon  a  mortgage, 
with  a  power  of  sale,  and  a  declaration  of  trust  as  to  the 
surplus,  (after  paying  the  mortgage  debt  and  interest),  for 
the  benefit  of  the  mortgagor.  A  question  was  suggested, 
whether  the  mortgagor  was  a  necessary  party  to  the  pe- 
tition under  the  terms  of  the  Act 

Mr.  BaggaUay  supported  the  petition. 

The  Vice-Chancbllor  held  that  the  order  might  be  made 
without  the  mortgagor  being  before  the  Court 
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1850. 


Ex  parte  John  Jones,  March  wik 

&  26th, 
In  the  Matter  of  John  Jones,  a  Bankrupt.  Jiay  29th. 

XHIS  was  the  petition  of  the  bankrupt,  appealing  from  Abankrnpt, 
the  refusal  of  the  Commissioner  to  dbcharge  him  from  ^^l^^  — 
prison,  under  the  1 12th  section  of  the  Bankrupt  Law  Con-  ^  ^  ^f^' 

chained  from 

solidation  Act,  1849,  providing,  that  where  a  bankrupt,  imprisonment 

II  1         1  iii*ii*  11*  ••       nnder  the  pro- 

who  has  surrendered  and  obtained  bis  protection,  is  m  tection  clause 
prison  for  debt  at  the  time  of  his  obtaining  such  protec-  i^^  Consdi^^* 
tion,  the  Court  may,  except  in  certain  specified  cases,  ^tion  Act, 

_-..  -  .,  .,,  ,        1849,  renewed 

order  bis  immediate  release,   without   prejudice   to   the  his  application 
rights  of  the  detaining  creditor,  except  the  right  of  de-  examination:— 
taining  the  bankrupt  in  prison  whilst  protected  by  the  ^«^»^tit 

was  10  06  ire~ 
order  of  the  Court.  garded  as  an 

According  to  the  petition  and  the  affidavits  in  support  cation,  and  that 
of  it,  the  respondent  Mr.  George  Haigh  and  his  partner  Mr.  a^^n^^^hfoT 
Brabner  had  been  employed  by  the  bankrupt  as  his  solici-  *pp^ 
tors  in  certain  proceedings  in  Chancery,  instituted  by  him  bankrupt  is  in 
against  another  solicitor  formerly  employed  by  him.    The  ob^ns^irpro- 
proceedings  were  ultimately  compromised ;  but  during  their  r^^°L?i® 
progress,  and  before  the  compromise  was  effected,  Messrs.  o^er  him  to  b  e 

T-»ioTT»i  ^    \  ••  ^  t    discharged,  un- 

Brabner  &;  Haigh  requested  the  petitioner,  as  he  now  stated  leas  it  appears 
by  his  affidavit,  to  give  them  security  for  their  costs,  and  chaige^iii b© 
for  any  further  costs  to  be  incurred  or  advances  made  by  "^efui  in  the 

''  admmistration 

them;  and  accordingly,  on  the  13  th  of  July,  J  846,  the  pe-  of  his  estate. 
titioner  executed  a  mortgage  to  them  for  securing  any  sum  ther  costs  of 
which  might  be  or  become  due,  not  exceeding  2000^.  C^^y  hi 

He  had,  a  few  days  previously,  executed  to  the  mort-  fore  the  Vice- 

-  i<  .         ,-/x/M  1  .   1     Chancellor  are 

gagees  a  warrant  of  attorney  for  securing  BOOL,  on  which  within  the 
judgment  was  immediately  entered  up.    Contemporaneous-  j,f  ^^  ^ki* 
ly  with  the  execution  of  the  warrant  of  attorney,  Messrs.  ™P^  ^^  ^^* 

•^  "^  \  sohdation  Act, 

Brabner  &  Haigh  gave  to  the  petitioner  the  following  me-  1849. 
morandum : — 
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1860.  "  (Private). 

"  Dear  Sir, — ^We  take  it  that  our  advances  to  and  on 
your  account  will  be  about  5002.,  for  which  you  consented 
to  give  the  warrant  of  attorney,  on  an  understanding  that 
before  we  issue  writ  of  execution  we  should  speak  to  you 
on  the  subject.  "  Yours  truly, 

"  2nd  July,  1 846.  "  Bbabneb  &  Haioh." 

"  John  Jones,  Esq. 

On  the  11th  of  April,  1849,  the  petitioner  was  arrested 
(as  he  deposed,  at  the  instigation  of  George  Haigh)  on  an 
attachment  for  not  having  put  in  Ids  answer  to  a  bill  in 
equity,  and  he  was  thereupon  taken  to  Lancaster  Castle 
on  the  1 3th  of  April  then  instant. 

On  the  17th  of  April,  1849,  Mr.  Haigh  lodged  a  detainer 
against  the  petitioner,  under  which  and  a  detainer  of 
another  creditor,  the  petitioner  still  remained  in  custody. 
He  afterwards  put  in  his  answer  to  the  bill  in  equity. 

Subsequently,  he  filed  his  petition  in  the  Insolvent  Court 
at  Lancaster;  but  was  advised,  that,  being  a  trader,  he 
ought  properly  to  apply  to  the  Court  of  Bankruptcy.  On 
the  13th  of  July,  1849,  he  sued  out  the  present  fiat  against 
himself,  and,  having  surrendered,  obtained  his  protectioa 

On  the  l7th  of  July,  1849,  he  made  an  application  to 
the  Commissioner  Stevenaoriy  to  be  discharged  from  custody, 
by  virtue  of  his  protection ;  but  the  Court  refused  to  make 
any  order. 

The  following  was  the  memorandum  then  made  by  the 
Commissioner : — 

*'  Upon  an  application  this  day  made  by  Mr.  Bolden,  as 
attorney  for  the  bankrupt,  for  the  discharge  of  the  bank- 
rupt out  of  custody,  and  also  to  examine  Mr.  Geo.  Haigh, 
the  detaining  creditor  of  the  said  bankrupt,  respecting  his 
dealings  and  transactions  with  the  bankrupt,  he  havmg 
been  duly  summoned  for  that  purpose  and  present  in  Court. 
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and  after  hearing  Mr.  Lowndes  on  behalf  of  Mr.  Haigh,  I        i860, 
do  order  that  such  application  for  the  bankrupt's  discharge      ex  parte 
be  refused;  and  I  also  refuse  to  allow  Mr.  Haigh,  the  de-       ^^^^ 
taining  creditor,  to  be  examined  respecting  his  dealings        Jonxs. 
and  transactions  with  the  bankrupt  with  reference  to  the 
debt  under  which  the  bankrupt  is  now  detained  in  custody, 
such  examination  appearing  to  me  to  be  proposed  to  be 
made  on  behalf  of  the  bankrupt  with  the  view  to  the  pre- 
sent application  for  his  discharge,  and  not  for  the  purposes 
of  the  bankrupt's  estate." 

An  appeal  against  this  order  was  dismissed,  as  not  hav- 
ing been  brought  within  the  time  limited  bj  the  Bankrupt 
Law  Consolidation  Act,  1849. 

Afterwards,  the  bankrupt  passed  his  last  examination, 
and  again  applied  to  be  discharged;  whereupon  the  Com- 
missioner made  the  following  memorandum: — 

"  Mr.  Bolden,  the  solicitor  for  the  bankrupt,  having  this 
day  renewed  his  application  to  examine  Mr.  Haigh,  and 
to  discharge  the  bankrupt;  and  on  referring  to  the  file  of 
proceedings  in  this  bankruptcy,  I  find  that,  on  the  14th 
day  of  January  last,  I  did  adjudicate  upon  the  same  mat- 
ters; and  it  being  declared  by  Mr.  Bolden  that  he  had  no 
new  grounds  to  assign  (except  the  circumstance  that  the 
bankrupt  has  this  day  passed  his  last  examination),  I  de- 
cline to  rehear  the  matters  then  decided  by  me,  or  to  make 
any  further  order  on  the  subject." 

From  this  decision  the  petitioner  now  appealed,  and 
prayed  that  the  Court  would  order  his  immediate  release 
from  custody,  either  absolutely  or  upon  such  conditions  as 
the  Court  should  think  fit,  or  would  order  the  application 
made  by  the  petitioner  for  his  discharge  from  custody  to 
be  remitted  back  for  the  consideration  of  the  District  Court, 
with  directions  that  the  petitioner  should  be  at  liberty  to 
examine  Mr.  George  Haigh  respecting  his  dealings  and 
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1850.        transactions  with  the  petitioner  in  all  matters  relating  to 
EstpaHe      ^^^  ^^^^  ^^^  which  the  petitioner  was  then  in  custody. 

JONKS, 

In  re 

JoNBs.  Mr.  Mcdiiis  and  Mr.  JoUiffe  supported  the  petition. 

Mr.  Bacon,  for  the  creditors,  objected  that  it  was  a  mere 
contrivance,  for  the  purpose  of  appealing  afler  the  statu- 
tory time.     He  referred  to  Sanderson's  case  (a). 

The  Vice-Chancellor  said,  that,  since  the  former  appli- 
cation, the  circumstances  of  the  case  had  been  varied  by 
the  bankrupt  having  passed  his  last  examination,  and 
having  undergone  further  imprisonment  The  second  ap- 
plication to  the  Commissioner  did  not,  therefore,  seem  to 
be  a  mere  repetition  of  the  former,  nor  did  the  case  ap- 
pear to  his  Honour  to  be  within  the  reason  upon  which 
Sandersons  case  was  decided. 

March  26tA.        The  case,  having  stood  over  for  affidavits  to  be  filed, 
came  on  to  be  argued  upon  this  day. 

Mr.  Mcdins  and  Mr.  JoUiffe,  for  the  bankrupt,  relied  upon 
the  section  of  the  Act  above  referred  to. 

Mr.  Bacon,  for  the  opposing  creditors,  contended  that  the 
provision  in  question  was  framed  for  the  benefit  of  the 
creditors,  and  not  of  the  bankrupt 

The  Vice-Chancellor  : — 

The  bankruptcy  was  of  the  bankrupt's  own  seeking. 
He  made  himself  a  bankrupt,  and  took  this  course  after 
filing  a  petition  in  the  Insolvent  Debtors'  Court,  which  he 
abandoned  in  favour  of  a  bankruptcy.  All  considerations 
belonging  peculiarly  to  a  case  in  which  a  person  has  been 

(a)  3  De  G.  &  S.  66. 
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made  a  bankrupt  xmwillingly  or  by  a  creditor,  are  out  of  1850. 
this  case.  The  matter  stands  thus:  In  1847  a  judgment  Erlar^ 
was  obtained  in  an  action  of  assumpsit  against  the  bank-  Jones, 
rupt  (an  adverse  action)  by  consent  upon  the  eve  of  trial.  Jonkr. 
The  judgment  was  complete  in  1847,  and  no  step  was  taken, 
as  I  understand,  in  equity  or  otherwise,  to  invalidate,  im- 
peach, or  question  it  I  must  assume  that  judgment  to  be 
legally  and  equitably  sustainable.  Is  there,  however,  any 
ground  for  believing  that  the  principal  money  due  on  the 
judgment  has  been  discharged  or  diminished?  Even  if  the 
interest  has  been  discharged,  it  does  not  appear  that  the 
principal  has  been  discharged  or  diminished.  I  must  take 
it  to  be  an  existing  bona  fide  debt  due  from  the  bankrupt 
He  will  be  discharged  from  it  if  he  shall  obtain  his  certi- 
ficate, without  which  he  cannot  be  discharged,  unless  under 
the  terms  of  the  clause  of  the  Act  which  has  been  referred 
to.  Now  it  has  not  been  shewn  to  me  that  his  discharge 
from  imprisonment  would  be  useful  to  the  administration 
of  his  estate.  So  far  (if  at  all)  as  the  Act  afibrds  any 
guide  as  to  the  grounds  on  which  this  discretionary  power 
is  to  be  exercised,  the  present  case  does  not  appear  to  me 
to  be  one  within  the  intention  of  the  Act 

If  the  debt  of  the  detaining  creditor  were  suspicious,  or 
reasonably  questionable,  that  might  or  might  not  be  a 
ground.  But  upon  that  point,  I  wish  to  intimate  no  opin- 
ion. I  see  no  ground  on  which  I  can  act  in  the  present 
case,  and  must  dismiss  the  petition,  with  costs. 


An  order  having  been  drawn  up  accordingly,  and  the     Mat/  29th, 
costs  not  having  been  paid, 

Mr,  Bacon  on  this  day  moved  on  behalf  of  the  respond- 
ent for  a  writ  of  capias  ad  satisfaciendum  for  97i.  I65.  lOd., 
being  the  amount  of  the  costs  as  taxed.     The  application 
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1850. 

Er  parte 

JoNis, 

In  re 

JONBS. 


was  made  under  the  249th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  which  provides  that  "the  Court" 
may  in  all  matters  before  it  award  such  costs  as  to  such 
Court  shall  seem  fit  and  just ;  and  that,  in  all  cases  in 
which  costs  shall  be  so  awarded  against  any  person,  it 
shall  and  may  be  lawful  for  '^  such  Court''  to  cause  sudi 
costs  to  be  recovered  from  such  person,  in  the  same  man- 
ner as  costs  awarded  by  a  rule  of  any  of  the  superior 
Courts  at  Westminster  may  be  recovered.  In  support  of 
the  motion,  he  referred  to  the  1  &  2  Vict  c.  110,  s.  18, 
making  an  order  whereby  any  costs  are  payable  of  the  same 
force  as  a  judgment,  and  to  the  General  Orders  in  Bank- 
ruptcy giving  the  forms  of  writs  of  fieri  facias  in  such  a 
case.  Those  Orders  did  not  give  any  form  of  a  capias,  and 
therefore  a  special  application  became  necessary. 


The  Vice-Chancellob  said,  that,  according  to  the  inter- 
pretation clause  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  "  the  Court"  meant  the  Court  of  Bankruptcy,  and 
the  Act  did  not  appear  clearly  to  constitute  any  Vice- 
Chancellor  a  part  of  the  Court  of  Bankruptcy.  He  could 
not  make  an  order  for  imprisonment  under  a  doubtful  au- 
thority. The  only  order  which  he  could  make  would  be 
the  ordinary  four-day  order. 
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1849. 

Ex  parte  Tournay.  ^>«?.  20rA. 

JL  HIS  was  the  petition  of  Mr.  Tournay,  presented  under  An  executor, 
the  Act  for  the  relief  of  trustees,  stating  that  Joseph  New-  terUie  ^th  of 
ington,  by  his  wiD,  dated  the  2 1st  of  October,  1844,  dis-  Ij;'^^^^ 
posed  of  his  property  upon  certain  trusts,  and  that  he  ap-  *t«  tettator's 
pointed  Mrs.  Newington,  Mr.  Tournay,  and  another  person  hands  into 
the  executors;  that  Mrs.  Newington  alone  proved  the  will,  theActforAe 
and  died  in  1848;  that  the  petitioner  thereupon  proved  ^^^j^ 
the  will ;  and  that  he  paid  the  balance  of  the  trust  funds  of  wardt,  the  ex- 

1  t  •  i^i-,!     •  r>i  ecutordiico- 

the  testators  estate,  amounting  to  1915^.,  into  Court,  un-  yered  that  there 
der  the  provisions  of  the  Act  for  the  relief  of  trustees ;  and  Je'testetor  to  a 
that  he  had,  since  he  had  so  paid  in  the  amount,  discovered  co»"iderahie 

,      ,  ,  ,  ,  amount  unpaid. 

that  debts  and  liabilities  of  the  testator  to  a  considerable  Upon  his  peti- 
amount  remained  undischarged;  and  he  prayed  that  the  paid  in  wxu '^^ 
sum  of  1916t  might  be  paid  out  to  him,  in  order  that  he  SS^Si.^"^d«^ 
might  apply  it  in  discharge  of  the  debts  and  liabilitiea        taking  properly 


fund. 


Mr.  G.  W.  CoUina  appeared  in  support  of  the  petition. 

Mr.  Lloydy  Mr.  Hardy,  and  Mr.  iZ.  W.  Moore  appeared 
for  several  persons  named  by  the  petitioner  in  his  affidavit, 
made  on  his  paying  the  money  into  Court 

The  Vice-Chancellor  made  the  order  asked,  on  the  pe- 
titioner undertaking  properly  to  apply  the  fund. 


VOL.  III.  Y  Y  D.  (J.  s. 
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1860. 

Jan,  2e«A.  Beech  v.  Lord  St.  Vincent. 

A  testator  de-  tP  AMES  BE£CH,  the  testator  in  the  cause,  and  the  late 
truBtcM^^'  ^   father  of  the  plaintiff,  was,  at  the  times  of  making  his  will 

« 

ninety-nine       ^^^  ^f  jjig  death,  entitled  to  large  freehold  and  copyhold 

yean,  upon  *="  ^^ 

trust,  during  estates  in  the  county  of  Stafford  and  the  county  of  Derby, 
years,  and  so  and  in  Other  parts  of  England,  and  was  also  possessed  of  a 
draing^elife    ^^^  large  personal  estate.     By  his  will  he  gave,  devised, 

of  his  only  son    limited,  and  appointed  all  his  manors,  and  all  other  free- 
as  there  should  -    ,  , 
be  in  existence    hold  and  copyhold  messuages,  lands,  tenements,  tithes, 

chu^^^ordiild  ^ents,  and  hereditaments  and  premises  situate  in  the  seve- 
^^^J!^^      ral  counties  of  Stafford,  Derby,  and  York,  or  wheresoever 

raise  «vvvf.  per 

annum,  and  to  else  the  same  might  be  situate,  unto  Edward  Jervis  Lord 
muiate  this  an-  St.  Vincent,  then  Edward  Jervis  Rickets,  Richard  Clarke 
stand'^lswsed  ^^>  *^^  Rowland  Swann,  and  their  heirs,  to  the  use  of  his 
ofitand  Uie      ^^  trustees,  and  their  executors  and  administrators,  for 

accumuiationf,  ^ 

upon  certain      twenty-one  years,  if  any  one  of  the  testator's  children  should 

trusts  thereby  -ii*  i  •  •  it* 

declared,  being  80  long  uve  and  remam  a  minor,  and,  being  a  daughter,  un- 
^^^^^^     married,  upon  certain  trusts  for  the  maintenance  and  edu- 

son  s  younger  '     * 

children;  and,    catioH  of  the  tcstator's  children  during  their  minorities;  and 

subject  to  the  .  .  ,  .         . 

term, the  estates  from  and  immediately  after  the  determination  of  the  said 

the  use  of  the  term,  and  in  the  meantime  subject  thereto,  the  testator  li- 

rcm^nte'tT^^  mi  ted  all  the  said  hereditaments  to  the  use  of  the  same  trus- 

the  use  of  his  tecs,  their  executors,  administrators,  and  assigns,  for  the 

lirst  and  other  >,     .  .  « 

sons  successive-  term  of  ninety-nme  years,  to  commence  from  the  day  of 
remninderT*  ^^^  decease,  upon  trust,  by  means  of  the  rents,  issues,  and 
that '^^nu''  Profits  of  the  hereditaments  comprised  in  the  term,  or  by 
foraccumuia-     mortgage,  salc,  or  other  disposition  thereof,  or  of  a  compe- 

tion  were  valid,  ,  n   n         ^^  ^     i»  .li 

bcingaprovision  tent  part  thereot,  tor  all  or  any  part  ot  the  same  term,  or 
t?on?wiihin^e  Otherwise,  as  therein  mentioned,  to  levy  and  raise,  during 
exception  in  the  go  much  of  the  natural  life  of  the  plaintiff,  James  Beech, 

Thelluson  Act. 

the  testator's  only  son,  as  should  fall  within  the  period  of 
twenty-one  years  from  the  testator's  death,  and  also  dur- 
ing such  other  times  or  time  of  life  of  the  plaintiff  as  there 
should  be  in  existence  and  actually  born  any  children  or 
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child  of  the  plaintiff  entitled  by  virtue  of  the  trusts  there-        1860. 
inafter  declared  to  the  benefit  of  the  sura  to  be  accumu- 
lated, from  time  to  time,  an  annuity  or  clear  yearly  sum  of 
2000Z.,  clear  of  all  deductions  whatsoever  for  taxes  or  other- 
wise, on  the  24th  of  December  in  every  year,  the  first  pay- 
ment to  be  made  on  such  of  the  said  days  of  payment  as 
should  next  happen  after  the  plaintiff  should  come  into 
possession  of  the  estates.    And  the  testator  declared,  that 
the  said  annuity  was  to  be  received,  held,  and  applied  by 
his  said  trustees,  upon  the  trusts,  and  to  the  several  ends, 
intents,  and  purposes  thereinafter  expressed ;  and  after  the 
expiration  or  other  sooner  determination  of  the  said  term, 
and  in  the  meantime  subject  thereto,  and  to  the  trusts 
thereof,  the  estates  were  limited  to  the  use  of  the  plaintiff 
and  his  assigns  for  his  life,  with  remainder  to  the  use  of  trus- 
tees to  preserve  contingent  remainders,  with  remainder  to 
the  first  son  of  the  body  of  the  plaintiff  in  tail  general,  with 
remainder  to  the  second  and  other  sons  of  the  plaintiff  suc- 
cessively in  tail  general,  with  remainder  to  the  daughters  of 
the  plaintiff  as  tenants  in  common  in  tail  general,  with  cross 
remainders  between  or  among  them  in  tail  general,  with 
remaix^ders  over.     And  the  testator  further  declared  and 
directed,  that  the  annuity  or  yearly  sum  of  2000Z.  there- 
inbefore given  to  his  trustees  was  so  given  to  them  upon 
trust,  that  they,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  should  from 
time  to  time  lay  out  and  invest  the  same  in  the  purchase 
of  a  competent  share  in  the  parliamentary  stocks  or  public 
funds  of  Great  Britain,  or  upon  mortgage  or  other  real 
security,  and  from  time  to  time  alter  and  transpose  the 
said  securities  as  they  or  he  should  think  fit,  and  receive 
and  take  the  interests,  dividends,  and  yearly  proceeds 
thereof  when  as  the  same  should  become  payable,  and  lay 
out  and  invest  and  transpose  the  same  in  like  manner 
as  the  principal  monies,  so  that  the  whole  thereof  might 
accumulate  in  the  way  of  compound  interest,  until  the 
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I860.         decease  of  the  plaintiff,  and  then  upon  trust  to  stand  pos- 
Bbich        sessed  of  the  whole  of  the  accumulated  fund  in  trust  for 
^-  all  and  every  the  younger  children  of  the  body  of  the 

St.  ViNCBNT.  plaintiff,  exclusive  of  an  eldest  or  only  son,  to  be  paid  to 
such  younger  children,  or  any  one  or  more  of  them,  at 
such  age  or  ages,  day  or  days,  time  or  times,  and  subject 
to  such  provisoes,  conditions,  restrictions,  and  limitations 
over,  such  limitations  over  to  be  for  the  benefit  of  one  or 
more  of  such  younger  children,  with  such  provision  for 
the  maintenance  of  such  younger  children  until  their  por- 
tions should  respectively  become  due  and  payable,  as  the 
plaintiff,  by  any  deed  or  deeds,  instrument  or  instruments 
in  writing,  to  be  by  him  legally  executed,  or  by  his  will 
should  appoint,  and  in  default  of  appointment,  and  sub- 
ject thereto,  the  accumulated  fund  was  to  be  equally  di- 
vided among  all  such  younger  children,  except  as  afore- 
said, the  shares  of  sons  to  be  paid  at  their  respective  ages 
of  twenty-one  years,  and  of  daughters,  at  their  respective 
ages  of  twenty-one  years  or  days  of  marriage,  which  should 
first  happen,  with  a  proviso  for  survivorship;  and  a  proviso 
that,  if  the  plaintiff  should  not  have  any  child,  or  should 
have  one  child  only,  or  a  daughter  or  daughters  only  and 
no  son,  or  if  all  his  children,  or  all  save  one,  or  save  a 
daughter  or  daughters  only,  should  die  under  the  age  of 
twenty-one  years,  and  without  issue  (if  sons),  or  under 
that  age  and  unmarried  (if  daughters),  then  the  trustees 
were  to  stand  possessed  of  the  trust  money  in  trust  for 
the  executors,  administrators,  and  assigns  of  the  plaintiff, 
as  part  of  his  personal  estate.  And  the  testator  declared, 
that  the  plaintiff  should,  under  the  doctrine  of  election,  be 
bound  to  give  effect  to  the  trust  for  the  accumulation  of 
the  said  sum  of  20002.  a  year  for  the  benefit  of  the  plain- 
tiff's younger  children.  And' the  testator  directed,  if  ne- 
cessary, that  the  said  trust  should  be  executed  so  far  as  it 
might  be  by  the  rules  of  law  or  equity,  although  part  of 
the  said  trust  might  be  incapable  of  taking  effect  under 
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the  rules  of  law  or  equity.    And  the  will  contained  a  pow-        i860. 
er  for  the  plaintiff,  when  in  possession  of  the  estates,  to        bmchT 
charge  the  same  with  any  sura  or  sums  of  money,  for  a        ^• 
portion  or  portions  of  a  daughter  or  daughters  and  young-    St.  Vincknt. 
er  son  or  younger  sons,  as  should  make  up  their  whole 
portion,  together  with  and  in  addition  to  the  accumula- 
tions of  the  aforesaid  yearly  sum  of  20002.,  which  should 
have  been  accumulated  at  the  time  of  plaintiff's  decease, 
equal  to  10,0002.  for  each  daughter  or  younger  son  who 
should  not  become  entitled  to  the  first  estate  of  freehold 
in  his  real  estates. 

The  testator  died  on  the  30th  of  October,  1828,  leaving 
the  plaintiff  his  only  son  and  heir-at-law.  The  plaintiff, 
upon  attaining  the  age  of  twenty-one  years  on  the  24th  of 
December,  1833,  entered  into  possession  of  the  devised  es- 
tates as  tenant  for  life  thereof,  under  the  limitation  of  the 
will;  and  the  trustees  had,  from  time  to  time,  down  to  the 
30th  of  October,  1 849,  continued  to  raise,  out  of  the  rents 
and  profits  of  the  estates,  the  annual  sum  of  200021,  as  di- 
rected by  the  will,  and  had  invested  the  sum  so  raised  in 
the  purchase  of  Consols,  and  accumulated  the  income. 
The  accumulations  amounted  to  41,5562.  98.  Id,  Consols. 
In  1843,  the  plaintiff  married,  and  had  issue  of  the  mar- 
riage one  child  only,  viz.  Cecil  James  Beech,  an  infant  of 
the  age  of  four  years,  one  of  the  defendants,  and  the  tenant 
in  tail  in  remainder. 

The  term  of  twenty-one  years  from  the  day  of  the  de- 
cease of  the  testator  having  expired  on  the  30th  of  Octo- 
ber, 1849,  the  said  trustees  had,  in  conformity  with  the 
provisions  of  the  will,  ceased  to  raise  the  annual  sum  of 
20002.,  there  being  then  and  still  no  younger  child  of  the 
plaintiff  in  existence. 

Upon  the  expiration  of  the  twenty-one  years,  the  plain- 
tiff requested  the  trustees  to  pay  to  him  the  dividends 
thenceforth  during  his  life  to  accrue  in  respect  of  the  ac- 
cumulated fund  of  41,5562.  9s.  Id.  Consols;  but  they  al- 
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1860.        leged  that  they  could  not  safely  do  so  save  by  the  direc- 

BucH        ^^^^  of  *h®  Court. 

j2'  ^e  plaintiff  thereupon  instituted  this  suit,  insisting, 

8t.  ViNCBRT.  that,  according  to  the  true  construction  of  the  will,  the  ac- 
cumulation of  the  income  arising  from  the  accumulated 
fiind  ought  to  cease  at  the  same  period  as  the  raising  of 
the  annual  sum  of  20002.,  whence  that  fund  had  arisen; 
and  if  not,  then  that  so  much  of  the  said  will  as  directed 
the  said  fund  to  be  accumulated  beyond  twenty-one  years 
was  wholly  void,  as  contrary  to  law;  and  that,  in  either 
case,  the  plaintiff  was  entitled,  as  heir-at-law  of  the  said 
testator,  to  receive  the  dividends  and  income  to  arise  from 
the  said  funds,  as  being  undisposed  of  by  the  wilL 

The  plaintiff  also  submitted,  that  the  provision  in  the 
will  for  election  on  the  part  of  the  plaintiff  referred  to 
certain  other  estates,  which  were  settled  by  a  deed  of  the 
9th  day  of  February,  1804,  and  which  the  testator  had 
not  power  to  dispose  of  as  he  had  done  by  his  will,  but  the 
disposing  whereof  the  plaintiff  was  willing  and  thereby 
offered  to  confirm. 


Mr.  Bacon  and  Mr.  Campbell  for  the  plaintiff. — The  trust 
for  accumulation  is  clearly  bad  beyond  the  twenty-one  years, 
unless  the  case  is  within  the  second  section  of  the  Thellu- 
son  Act  (a).  In  order  to  come  within  this  section  the  ac- 
cumulation must  be  a  provision  for  raising  a  portion.   Now, 


(a)  39  &  40  Geo.  3,  c.  98,  s.  1 : 
— "That  no  person  or  persons 
shall,  after  the  passing  of  this 
Act,  by  any  deed  or  deeds,  sur- 
render or  surrenders,  will,  codi- 
cil, or  otherwise  howsoever,  set- 
tle or  dispose  of  any  real  or  per- 
sonal property,  so  and  in  such 
manner  that  the  rents,  issues, 
profits,  or  produce  thereof,  shall 
be  wholly  or  partially  accumu- 
lated for  any  longer  term  than 
the    life  or  lives  of  any  such 


grantor  or  grantors,  settlor  or 
settlors,  or  the  term  of  twenty- 
one  years  from  the  death  of  any 
such  grantor,  settlor,  devisor,  or 
testator,  or  during  the  minority 
or  respective  minorities  of  any 
person  or  persons  who  shall  be 
living  or  in  ventre  sa  mere  at 
the  time  of  the  death  of  such 
grantor,  devisor,  or  testator,  or 
during  the  minority  or  respect- 
ive minorities  only  of  any  per- 
son or  persons  who,  under  the 
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a  provision  of  this  kind  cannot  be  considered  to  be  pro-         1850. 

perly  described  as  a  portion  in  any  sense.     Moreover,  the 

Act  cannot  mean  that  the  trust  itself  is  to  be  considered 

as  constituting  a  portion.     The  word  portion  must  mean  a    St.  Vincbnt. 

charge  ahready  existing  upon  the  estate,  which  is  to  be 

paid  off  by  the  accumulation.     It  is  associated  with  the 

word  debts,  which  must  mean  debts  then  in  existence. 

In  the  next  place,  the  portion  must  be  one  which  is  to 
be  raised  for  the  benefit  of  children  or  a  child  of  some  per- 
son taking  an  interest  under  the  will,  which  must  also 
mean  children  or  a  child  then  in  existence. 

At  all  events,  as  there  were  no  objects  when  the  twenty- 
one  years  ceased,  and  are  now  none,  the  trust  is  by  the 
terms  of  it  at  an  end. — They  cited  Shaw  v.  Rhodes  (a), 
Haley  v.  Bannister  (6),  Powell  v.  Cleaver  (c).  Eyre  v.  Mars- 
den  (d),  EUia  v.  Maxwell  (e),  Holford  v.  Staines  (/). 


uses  or  trofits  of  the  deed,  sur- 
render, will,  or  other  assurances 
directing  such  accumulations, 
would  for  the  time  being,  if  of 
full  age,  be  entitled  unto  the 
rents,  issues,  and  profits,  or  the 
interest,  dividends,  or  annual 
produce  so  directed  to  be  accu- 
mulated; and  in  every  case  where 
any  accumulation  shall  be  di- 
rected otherwise  than  as  afore- 
said, such  direction  shall  be  null 
and  void;  and  the  rents,  issues, 
profits,  and  produce  of  such  pro- 
perty 80  directed  to  be  accu- 
mulated shall,  so  long  as  the 
same  shall  be  directed  to  be  ac- 
cumulated contrary  to  the  pro- 
visions of  this  Act,  go  to  and  be 
received  by  such  person  or  per- 
sons as  would  have  been  entitled 
thereto  if  such  accumulation 
had  not  been  directed." 

Sect.  2.  "  Provided  always  and 
be  it  enacted,  that  nothing  in 
this  Act  contained  shall  extend 


to  any  provision  for  payment  of 
debts  of  any  grantor,  settlor,  or 
devisor,  or  other  person  or  per- 
sons, or  to  any  provision  for 
raising  portions  for  any  child  or 
children  of  any  grantor,  settlor, 
or  devisor,  or  any  child  or  chil- 
dren of  any  person  taking  any 
interest  under  any  such  convey- 
ance, settlement,  or  devise,  or  to 
any  direction  touching  the  pro- 
duce of  timber  or  wood  upon  any 
lands  or  tenements,  but  that  all 
such  provisions  and  directions 
shall  and  may  be  made  and  given 
as  if  this  Act  had  not  passed." 

(a)  IMy.  &Cr.  136;  6  C.  & 
F.  114,  nom.  Evaris  v.  Hillier. 
See  Sugden*s  Law  of  Property, 
325. 

(6)  4  Madd.  276. 

(c)  2  Bro.  C.  C.  499. 

id)  2  Keen,  664. 

(e)  3  Beav.  587. 

{/)  13  Jur.  73. 
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18601  Mr.  Wigram  and  Mr.  A.  J.  Lewis,  for  the  tenant  in  tail, 

"^g^n"      ^^^  ^^'  Maiins  and  Mr.  Crackndly  for  the  trustees,  were 
not  called  upon. 


9, 

Lord 
8t.  Vincsnt. 


The  Viob-Chanobllob: — 

Independently  of  the  Act,  the  accumulation  is  plainly 
well  directed,  and  the  demand  made  by  this  suit  unsoa- 
tainable.  The  question  therefore  is,  whether  the  present 
case  is  within  the  Act  The  cases  exempted  from  the  ope- 
ration of  the  Act  by  the  second  section  must  be  decided 
exactly  as  they  would  have  been  if  the  Act  had  never 
passed.    This  section  provides — [His  Honour  read  it]. 

It  has  been  suggested  as  doubtful  whether  the  word 
''  portions "  in  this  section  can  be  construed  as  confined 
to  "  portions  "  existing  as  charges  independently  of  the 
instrument  in  question.  I  think  that  the  word  may  well 
extend  to  a  fund  appropriated  to  the  purpose  of  raising 
future  portions,  which  only  have  their  existence  under 
the  instrument  itself 

The  next  question  is,  whether  the  term  *' portion  "is 
properly  applicable  to  a  gifl  of  this  description.  The 
testator  was  a  person  having  large  landed  property,  and 
by  the  will  makes  his  son  tenant  for  life  of  it,  subject  to 
this  provision,  that  an  annuity  of  20002.  per  annum  shall 
be  deducted  from  the  income  during  twenty-one  years, 
and  so  much  longer  as  his  son  should  happen  to  have  any 
daughter  or  younger  son  alive. 

This  money  is  to  be  laid  out  and  accumulated,  and  the 
accumulated  fund  is  to  belong  to  the  daughters  and 
younger  sons  of  the  plaintiff.  I  am  of  opinion  that 
such  a  provision  is  a  portion;  and  that,  therefore,  the 
word  "portion"  is  correctly  applicable  to  it 

The  next  question  is  as  to  the  persons  for  whom  this 
provision  is  made.  They  are  clearly  children  of  a  person 
taking  an  interest  under  the  instrument,  and  therefore 
witliin  the  provisions  of  the  section. 
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The  only  remaining  question  is,   whether  the  words        1850. 
"  any  child  or  children  "  must  be  confined  to  existing        bmch^ 
children,  or  extend  to  those  who  may  afterwards  come  into         ,  ^' 

/•..,..  Lord 

existence.     And  on  this  point  I  am  of  opinion  that  it  is    St.  Vincsnt. 
not  necessary  to  give  the  more  confined  interpretation  to 
the  clause,  but  that  it  extends  to  children  thereafter  to 
come  into  existence. 

These  provisions  seem  to  me  efiectually  taken  out  of  the 
Act  by  the  Act  itself;  and  as  by  the  law,  independently 
of  the  Act,  the  trust  is  valid,  I  think  that  the  accumula- 
tion, which  has  reached  42,000Z.,  cannot  be  stopped:  but 
the  question  was  a  reasonable  one,  and  the  costs  may  come 
out  of  the  fund  (a). 

(a)  See  Jonu  v.  Magga^  9  Hare,  605. 


Froggatt  v.  Wabdbll.  j^^  3^ 

John  ATKINSON  WARDELL,  by  his  will,  dated  the  a  testator,  hay- 
loth  of  October,  1845,  devised  and  bequeathed  as  follows:  ^g  ^y  if^  ^ai 

'  '  *  ^  giTen  a  legacy 

— "  I  give  and  bequeath  to  my  youngest  son,  Martin  War-  of  5000/.  to  a 
dell,  the  whole  of  my  real  property,  whatsoever  and  where-  ter,  made  a  co- 
soever,  with  all  the  rents,  issues,  and  profits  thereof,  to  tibe\«racj%m^ 
him  and  his  heirs  for  ever:  provided  nevertheless  that  if  "^^^,^!"®^ 

'  ^  .    ,      1  .        F*^®  2500/.  to 

the  said  Martin  Wardell  should  die  unmamed,  then  I  give  her  hnaband, 
and  bequeath  the  said  real  estate  to  his  three  sisters,  Ajin  tnut  for  the^ 
Burton,  Eliza  Wardell,  and  Frances  Stutter,  share  and  ^^^^^ 
share  alike;  to  my  daughter,  Frances  Stutter,  5000Z.  Three  free  from  all 

_  _,  _.  _        ,  ■n*      ,     .  -^^      w  debti  or  liabili- 

per  Cent  Consolidated  Bank  Annuities.  ties  of  lier  hna- 

By  a  codicU  of  the  17th  of  April,  1846,  the  testator  be-  ^^7^, 

ter  waa  entitled 
to  the  income  of  the  2500/.  for  her  life,  with  remainder  to  all  her  children  ai  to  the  capital 
A  testator  devised  idl  his  real  property  to  his  youngest  son  and  his  heirs,  bat  if  he  should  die  ummar- 
ried,  Uien  to  his  sisters  and  their  heirs.  By  a  codicil,  he  declared  that  he  left  in  trust  to  his  executors 
the  whole  of  the  property  of  every  description  which  he  had  willed  to  his  youngest  son : — Held^  that 
the  beneficial  disposition  made  by  the  will  was  not  revoked,  but  that  the  executors  took  subject  to 
the  trusts  thereby  declared. 


Wardjcll. 
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1850.  queathed  as  follows: — "And  whereas  I  have  given  by  my 
Fboooatt  "^^  to  Frances  Stutter,  my  daughter,  6000t  Consols,  now  I 
hereby  declare  such  gift  to  be  utterly  void  and  of  no  effect 
In  lieu  whereof  I  give  to  John  Stutter  her  husband  25001L, 
and  25002.  in  trust  for  the  said  Frances  Stutter  and  her 
children,  free  and  clear  from  all  debts  or  liabilities  of  her 
said  husband.^' 

On  the  18th  of  April,  1846,  the  testator  made  the  fol- 
lowing codicil: — "I  hereby  declare  that  the  whole  of  the 
property  of  every  description  that  I  have  willed  to  my 
son  Martin  Wardell,  I  leave  in  trust  to  my  executors  and 
Brumbridge  Burton,  Esq." 

The  suit  was  instituted  by  one  of  the  executors,  for  the 
opinion  of  the  Court  on  the  construction  of  the  above  will 
and  codicils. 

Mr.  Teed  and  Mr.  Steere  were  for  the  plaintiff. 

Mr.  K.  Parker  and  Mr.  De  Oex,  for  Mrs.  Frances  Stutter, 
contended,  that,  upon  the  will  and  codicil,  there  was  a  plun 
intention  to  give  to  her  a  life  interest  in  the  25002.,  with 
remainder  to  her  children.  They  cited  Crawford  v.  Troi- 
ter{a)y  Morse  v.  Morse  (b)^  Vaughan  v.  The  Marquis  of 
Headfort  (c),  French  v.  French  (cQ,  Bain  v.  Lescher  (e), 
Crockett  v.  Crockett  (/),  Sutton  v.  Torre  {g\  and  an  unre- 
ported case  there  referred  to  as  having  been  decided  by  the 
Vice-Chancellor  of  England  upon  the  construction  of  an- 
other part  of  the  same  codicil,  which  was  the  subject  of 
that  suit 

Mr.  Wiyram  and  Mr.  Craig,  for  the  children  of  Mrs. 
Rutter,  contended  that  they  took  with  her  a  present  in- 


(a)  4  Madd.  361.  (e)  11  Sim.  397. 

(b)  2  Sim.  485.  (/)  2  Ph.  553. 

(c)  10  Sim.  639.  (ff)  6  Jur.  234. 

(d)  1 1  Sim.  257. 
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terest  as  joint  tenants  in  the  capital  of  the  250021 — They        1850. 

referred  to  Bustard  v.  Saunders  (a),  De  Witte  v.  De  Witte  (6),  froogatt 

ScoU  V.  Scott  (c),  Cwmingham  v.  Murray  (d),  Ogle  v.  Cauh  ^    ^' 
thorn  (e). 

Mr.  Bacon  and  Mr.  Ayrton,  for  Martin  Wardell,  sub- 
mitted that  the  devise  to  him  and  his  sisters  was  not,  as 
to  the  beneficial  interest,  revoked  by  the  second  codiciL 

The  ViCE-CnANCELLOR: — 

The  legacy  of  5000/.  given  by  the  will  was  not  given  to 
the  separate  use  of  Mrs.  Stutter.  With  regard  therefore  to 
the  2500i  given  by  the  codicil  to  Mr.  Stutter,  it  may  be 
thought  that  the  testator  as  to  that  sum  does  not  mate- 
rially depart  from  what  he  had  done  by  his  wilL  As  to 
the  other  2500/.,  by  the  bequest  of  this  portion  the  codicil 
seems  to  revoke  the  interest  which  the  husband  would  have 
taken  in  it  under  the  will  It  seems  unlikely  that  the  tes- 
tator intended  any  part  to  belong  to  the  daughter  abso- 
lutely. The  testator  gives  2500/.  in  trust  for  Frances  Stut- 
ter and  her  children,  and  then  comes  this  phrase  ''  free  and 
clear  from  all  debts  or  liabilities  of  her  said  husband." 
According  to  the  arrangement  of  the  words,  the  whole  of 
the  250021  is  given  free  and  clear  from  all  debts  or  liabili- 
ties of  the  husband.  Without  expressing  assent  or  dissent 
upon  the  subject  of  any  of  the  authorities  cited,  the  true 
construction  of  this  codicil  appears  to  me  to  make  Mrs. 
Stutter  tenant  for  life  of  the  latter  2500/.  And  I  think 
the  bequest  to  her  children  not  confined  to  children  now 
in  existence. 

With  respect  to  the  real  estate  there  must  be  a  declara- 

(a)  7  Bcav.  92.  (d)  1  De  G  &  S.  366. 

\h)  11  Sim.  41.  (c)  9  Jur.  325. 

(c)  15  Sim.  47. 
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1850.        tion  that  it  is  to  be  held  in  trust  for  the  same  purposes  as 
fZ^J^     those  declared  by  the  will. 

^*  The  costs  must  come  out  of  the  residuary  personal  es- 

tate, except  as  regards  the  costs  of  establishing  the  will, 
which  must  be  paid  out  of  the  real  estate. 


Jan.  dOth.  COOPEB  V.  ThB  EaBL  OF  POWIS. 

Feb.  1th  ik 

12t/t.  rp 

A  shareholder  -i-  HIS  was  a  demurrer  to  a  bill  filed  by  a  shareholder  in 

^c^^r,  *  Company  incorporated  by  Act  of  Parliament,  and  called 

on  hiiown  be-  the  Shropshire  Union  Railways  and  Canal  Company.    The 

abiii  against  the  bill  sought  to  restrain  the  Company  from  petitioning  or 

the  JSwton,  applyij^g  to  Parliament  for  any  Act  authorising  the  Com- 

but  not  making  pany  to  abandon  the  formation  of  the  railways  authorised 

in  any  other  *       •^  ^     ^  . -^ 

manner,  by  re-  to  be  made  under  their  existing  Acts.    The  bill  stated,  that 

or  otherwise,  the  Company  had  deposited  in  the  Private  BiU  Office  of  the 

Sfonh^Sr*  House  of  Commons  a  bill,  intitled  "A  BiU  to  authorise 

porationaparty,  the  abandonment  of  part  of  the  undertaking  of  the  Shrop- 

the  object  of  the  ^  r^        y    m  i  i 

suit  being  to  pre-  shire  Union  Railways  and  Canal  Compay,  and  to  alter 

p^y  fiwn  mak-  some  of  the  provisions  of  the  lease  thereof  to  the  London 

if^thfmie^  and  North  Western  Railway  Company;"  and  submitted 

from  applying  that  such  a  change  in  the  objects  of  the  Company  was 

to  Parliament  •  ii»«ii»t«i<i  i 

for  authority  so  contrary  to  the  agreement,  on  the  faith  of  which  he  took 

Sat*thTsdt^  shares ;  and  that,  as  the  corporation  seal  was  affixed  to  the 

was  defectire  petition,  he  could  uot  be  heard  before  the  House  of  Com- 

for  want  of  par-  *  ^  ^ 

ties,  the  case  be-  mous  in  Opposition  to  the  bill,  and  had  no  remedy  except 

ing  analogous  to  «       .    . 

that  of  a  suit  by  oy  injunction. 

^*^^t  a        The  Company,  the  directors,  and  the  London  and  North 

trustee  com-  Western  Railway  Company  were  the  defendants.     The  de- 
plaining  of  a  i»»t/»i_ 

breach  of  trust,  murrer  was  for  want  of  equity ;  but  a  turther  ground  was 

S'g  o°ther"^  taken  at  the  bar  that  the  plaintiff  could  not  sue  without 

tuis  que  trustent 

parties;  and  a  demurrer  ore  tenus  on  this  ground  was  allowed,  without  costs. 


COOPKR 
V. 

Earl  Powir. 
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having  the  other  shareholders  represented  distinctly  from        i850. 
the  Company. 

Mr.  Bacon  and  Mr.  WiUcock^  for  the  Company,  in  support 
of  the  demurrer. — In  the  first  place,  the  suit  is  defective, 
being  instituted  by  the  plaintiff  on  his  own  behalf  only, 
and  the  other  shareholders  being  unrepresented. 

In  the  next  place,  there  is  no  equity  affording  a  ground 
for  the  interference  of  the  Court.  The  proper  course  for 
the  plaintiff  to  have  taken,  if  he  had  any  cause  of  complaint, 
would  have  been  to  apply  to  be  heard  in  Parliament  against 
the  bill  The  bill  does  not  allege  that  the  Company  woidd 
object  to  a  shareholder  being  heard. — ^They  referred  to 
Parker  v.  The  River  Dunn  Navigation  Company  {a)^  Ware  v. 
Qrand  Junction  Waterworks  Company  (6),  and  Foes  v.  Har- 
bottle  (c). 

The  Vicb-Chancbllob  : — 

Assuming  that  no  sufficient  case  is  made  for  an  injunc- 
tion to.  restrain  the  defendants  from  applying  to  Parlia- 
ment, I  still  think  that  a  case  is  stated  on  the  bill  which 
may  entitle  the  plaintiff  to  relief.  The  only  question  to 
which  the  plaintiff's  counsel  need  address  themselves,  is 
that  respecting  the  constitution  of  the  suit  as  to  parties. 

• 

Mr.  MalinSy  Mr.  Rounded  Palmer,  and  Mr.  Westoby  in  sup- 
port of  the  bill. — There  was  no  demurrer  in  Parker  v.  Hie 
River  Dunn  Navigation  Company  (a),  nor  in  Ward  v.  Sod- 
ety  o/Attomies{d).  In  neither  of  those  cases  was  any  objec- 
tion taken  for  want  of  parties,  although  those  suits  were 
constituted  as  this  is.     Nor  could  any  such  objection  have 


(a)  1  De  G.  &  S.  192.  (c)  2  Hare,  461. 

(b)  2  Rusa.  &  My.  470.  (d)  1  Coll.  370. 


Earl  Powra. 
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1850.  been  taken.  The  principle  is,  that  any  individual  of  a 
CoopiR  class  may  file  a  bill  on  his  own  behalf^  if  he  chooses  to  seek 
only  relief  for  himself  There  can  be  no  doubt  that  he  is 
entitled  to  sue  alone,  and  the  only  question  is,  whether  it 
was  necessary  to  make  the  other  shareholders  defendants. 
We  submit  that  it  was  not.  The  plaintiff  entered  into  a 
contract  with  the  corporation.  All  the  other  indiTidoal 
shareholders  are  included  in  the  corporation,  which  is  a 
defendant.  This  is  not  a  bill  concerning  the  affairs  of  the 
corporation,  but  one  to  enforce  the  plaintiff^s  separate  and 
individual  rights  against  the  corporate  body.  The  cases 
cited  on  the  other  side  do  not  establish  any  impropriety  in 
the  constitution  of  the  present  suit  In  Mozley  v.  Alston  (a) 
two  individual  shareholders  filed  their  bill,  complaining 
that  certain  persons  were  acting,  and  assumed  to  act,  as 
directors,  whereas  some  of  them  ought  to  have  gone  out  of 
office;  and  that  thereby,  not  the  plaintiffs  only,  but  the 
Company  were  injured.  And  the  bill  charged  that  the 
Company  and  its  interests  would  be  greatly  prejudiced,  if 
the  defendants  should  be  permitted  to  act  as  directors  of 
the  Company  in  the  matters  therein  mentioned  or  other- 
wise. The  prayer  was  to  restrain  the  twelve  directors  from 
acting;  and  that  they  might  be  ordered  to  place  the  com- 
mon seal  and  books  of  the  Company  under  the  control  of 
the  lawful  directors,  for  the  purposes  of  the  Company.  In 
Bdgshaw  v.  Eastern  Union  Railway  Company  (6),  the  dis- 
tinction is  drawn  between  the  two  classes  of  cases. 

The  short  outline  of  the  present  case  is  this: — The  cor- 
poration invited  the  plaintiff  to  subscribe  to  an  undertak- 
ing for  making  230  miles  of  railway,  of  which  30  constituted 
the  portion  of  the  line  between  Shrewsbury  and  Stafford 
The  plaintiff  agreed  to  those  terms,  and  subscribed  and 
paid  his  money.  Then  the  corporation  apply  to  Parliament, 

(a)  I  Ph.  790.  (6)  7  Hare,  114 ;  2  Mac.  &  G.  389. 
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ising  the  partnership  name,  for  liberty  to  make  only  the  1860. 
iiirty  miles,  the  sum  required  for  which  would  be  actually  coopbb 
ess  than  they  had  in  their  pockets.  They,  therefore,  keep  g^  p 
ihe  plaintiff's  money,  without  giving  him  what  he  bar- 
gained for.  The  Act  of  incorporation  enables  them  to  ap- 
ply to  Parliament  in  the  name  of  all  the  shareholders,  in- 
duding  the  plaintiff;  but  he  individually  has  a  right  to 
complain  of  the  fraud  which  has  been  practised  upon  him 
by  the  Company,  without  bringing  before  the  Court  any 
3ther  individual  shareholder.  The  equity  is  clear.  The 
subscription  contract  is  a  several  one  between  each  share- 
bolder  and  the  Company;  and  the  plaintiff  complains  of 
the  whole  Company,  and  not  of  any  shareholders,  since  it 
Ls  the  Company  which  threatens  to  use  its  corporate  power 
in  a  manner  which  will  be  a  fraud  upon  the  contract  un- 
der which  the  plaintiff  joined  it. 

Mr.  Bacon  in  reply. — ^There  might  be  any  number  of 
suits  for  the  same  matter,  if  the  plaintiff^s  argument  is 
right 

[The  Vicb-Chanoblloe: — In  Mozhy  v.  Alston  the  Lord 
Chancellor  said:  "  I  think  therefore,  that,  if  there  were  no 
other  objection  to  this  bill  but  the  shape  and  form  of  it, 
as  filed  by  one  or  two  shareholders,  not  on  behalf  of  them- 
selves and  others,  but  in  their  individual  characters  ofily, 
that  objection  alone  would  be  fatal  to  it''] 

The  case  of  Ware  v.  The  Grand  Junction  Waterworks 
Company  (a)  is  conclusive  in  our  favour. 

[The  Vicb-Chancblloe: — Since  that  case  was  decided, 
opinions  have  been  given  from  the  bench  which  had  not 

(o)  2  Russ.  &  My.  470. 
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1850.        then  been  expressed.     I  remember  that,  at  that  time,  it 
Coopbr"      ^^  almost  held  that  a  person  could  not  enter  into  a  con- 
«•  tract  not  to  apply,  to  Parliament;  and  it  struck  me  that 

much  might  be  said  in  favour  of  that  view.] 

His  Honour  reserved  his  judgment 

Feb.  7th,      The  Vicb-Chancellor: — 

The  only  cause  of  demurrer  alleged  on  the  record  in  this 
case  is,  want  of  equity.  And  I  continue  of  opinion  that 
the  bill  does  state  a  case  for  equitable  relief. 

The  very  different  question,  whether  it  is  sufficient  in 
point  of  parties,  is  that  on  which  my  judgment  was  re- 
served. 

Mr.  Cooper,  the  plaintiff,  sues  on  his  own  behalf  only; 
he  sues  as  a  shareholder  in  a  certain  incorporated  Com- 
pany, in  which,  however,  it  must  I  think  be  taken,  that 
there  are  shareholders  not  parties  to  the  bill,  nor  repre- 
sented on  the  record,  unless  by  the  corporation  (the  body 
politic)  itself,  which  is  a  defendant,  or  by  the  directors, 
who  are  the  only  other  defendants,  and  are  probably  share- 
holders. Now,  though  there  may  be  many  purposes  for 
which  all  the  shareholders  in  such  a  Company  may  and 
must  be  considered  as  effectually  represented  by  the  body 
politic,  or  by  the  body  politic  and  directors,  yet  I  am  not 
aware  that  this  rule  obtains  where  (as  in  the  present  in- 
stance) a  complaint  is  made  by  an  individual  shareholder 
against  acts  of  the  body  politic,  or,  in  other  words,  the 
persons  who  have  the  custody  and  control  of  its  conmion 
seal,  and  manage  and  direct  its  afiairs;  a  complaint, 
namely,  that  those  acts  infringe  a  right  not  peculiar  to  the 
plaintiff,  but  belonging  to  him  as  one  of  the  shareholders, 
and  similarly  to  other  shareholders  in  that  character. 

The  case  before  the  Court  seems  to  me  analogous  to  that 
of  a  trustee  for  a  plurality  of  persons,  who  is  charged  by 
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one  of  them  with  breaches  of  trust.  Generally,  in  such  a  i860, 
case,  all  must  be  parties  to 'the  cause,  or  represented  in  it  coopwi 
And,  therefore,  assuming  that  if  this  suit  had  been  insti-    „      ^' 

f  Earl  Powis. 

tuted  by  the  actual  plaintiff  on  behalf  of  all  the  share- 
holders, or  of  all  the  shareholders  not  defendants,  or  if 
some  of  the  shareholders  not  directors  had  been  made 
defendants,  the  bill  would,  with  or  without  some  further 
addition,  have  been  sufficient :  I  think  it,  in  its  actual  state, 
not  so;  a  consequence  which  seems  to  me  to  follow  from 
several  binding  authorities,  familiar,  in  great  part  at  least, 
to  the  profession,  which  are  conveniently  collected  in  Mr. 
Calvert's  useful  treatise  upon  the  law  respecting  parties 
to  suits  in  equity. 

On  the  whole,  whatever  may  be  the  ordinary  course  as 
to  costs  where  a  demurrer  is  allowed  for  a  defect  in  par- 
ties, and  that  objection  is  not  stated  on  the  record,  I  think 
that  this  demurrer  should  be  allowed  without  costs  on 
either  side,  and  with  liberty  to  amend  generally. 


The  bill  having  been  amended,  the  case  now  came  on  Feb,  I2r/^. 
upon  a  motion  for  an  injunction  to  restrain  the  defend- 
ants ifrom  applying  to  Parliament  for  an  Act  authorising 
them  to  abandon  the  formation  of  a  portion  of  the  railways 
which  they  were  empowered  to  construct  by  their  present 
Act;  the  plaintiff  insisting  that  such  an  abandonment  was 
contrary  to  the  agreement  upon  the  faith  of  which  he  be- 
came a  shareholder;  but  that,  according  to  the  rules  of 
both  Houses  of  Parliament,  he  could  not  be  heard  to  op- 
pose a  bill  brought  in  upon  the  petition  of  the  corporate 
body  of  which  he  was  a  member. 

Mr.  MalinSy  Mr.  Roundell  Palmer,  and  Mr.  Westoby,  in 
support  of  the  motion,  cited  Ward  v.  Society  of  Attor- 
tiies  (a),  Parker  v.  The  River  Dunn  Navigation  Company  {h), 

(a)  1  Coll.  370.  (6)  1  De  G.  &  S.  192. 

VOL.    III.  Z  Z  ^'  0-  S. 


Eabl  Powxs. 
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1850.        Bagahaw  v.  Eadem  Union  Railway  Company  (a),  AUormef- 
'  Oeneral  v.  The  Corporation  of  Norwich  (6),  and  Cohen  ▼. 

Wilkinson  (c). 

Mr.  Bacon  and  Mr.  WiUcocky  for  the  defendants,  cob- 
tended,  that  the  application  came  too  late,  the  plaintiff 
having  had  notice  of  the  intention  of  the  Company  as  long 
ago  as  November,  or  even  September  last,  and  the  plans 
having  been  deposited  in  December  or  January. 

The  Vicb-Chanoellor  thought  that  the  application  came 
too  late,  and  refused  the  motion,  reserving  the  costsw 

(a)  7  Hare,  114;  2  Mac  &  G.         (b)  16  Sim.  226. 
389.  (c)  1  Mac  &  G.  481. 


/>ec.  7th,  Sexton  v.  Smith. 

By  articles  of  X  HIS  was  a  suit  for  the  administration  of  a  testator's 
busbew  wbI  *  effects,  in  which  the  usual  decree  had  been  made.  A  mo- 
at the  death  of   iIq^i  was  uow  made  on  behalf  of  the  plaintiff  the  executrix, 

either  partner  ^    ^  * 

within  the  part-  for  an  injunction  to  restrain  the  respondents  from  suing 

nership  term,  to   ,  | 

be  carried  on        iier  at  laW. 

^/the^t^f  for  ^®  testator  had  carried  on  business  in  partnership  witk 
the  mutual  be-    one  William  Hammond,  under  articles,  providincr  that,  on 

nefitandatthe      ,,,^.,  ,,., 

risk  of  the  sur-  the  death  of  either  partner,  the  business  should  be  con- 
anTthe^ecu^-  tinued  for  the  mutual  benefit  and  at  the  mutual  risk  of 
teatore  of 'Se  *^  *^®  Surviving  partner  and  the  executors  and  administn- 
deceased  part-    tors  of  the  deccascd  partner  until  the  completion  of  the 

ner.  After  the  t>       t  mi      i  3*  i     11 

decease  of  one    term.     Bj  the  Will,  the  testator  directed  all  monies  arising 

partner,  trades- 
men supplied 

goods  to  the  firm*  and,  a  decree  for  the  administration  of  the  estate  of  the  deceased  partner  bariBg 
been  made,  they  claimed  to  prove  under  it  for  the  price  of  the  goods.  The  claim  was  rejected:— 
Heldy  that  they  had  not  so  elected  to  proceed  in  equity  as  to  preclude  themseWea  frtnn  suing  tiw 
executrix  at  law  for  the  same  demand. 
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from  the  profits  of  the  business  to  be  inyested  upon  secu-        1849. 
rities  in  manner  therein  mentioned. 

The  testator  died  on  the  26th  of  July,  1846. 

A  fiat  in  bankruptcy  was  issued  against  William  Ham- 
mond on  the  5th  of  June,  1848,  under  which  he  was  found 
a  bankrupt,  and  he  had  not  obtained  his  certificate. 

The  decree  in  the  suit  was  made  on  the  29th  of  Janu- 
ary, 1848,  and  under  it  the  respondents,  William  George 
Watson  and  George  Tyrell,  carried  in  a  claim  for  25SI.  28. 6A, 
alleged  to  be  due  to  them  from  the  plaintiff  as  executrix 
of  the  testator  Henry  Sexton. 

In  support  of  the  claim  before  the  Master,  it  was  con- 
tended, that,  according  to  the  true  construction  of  the 
partnership  articles,  the  partnership  continued  after  the 
death  of  the  testator;  and  also  that  the  executrix  had,  sub- 
sequently to  the  death  of  the  testator,  acted  as  partner, 
and  held  herself  out  as  partner  with  William  Hammond. 
On  the  18th  of  July,  the  claim  was  disallowed  by  the  Mas- 
ter; and  the  report,  in  which  the  respondents'  demand  was 
not  included  among  the  testator's  debts,  had  been  abso- 
lutely confirmed. 

On  the  20th  of  November,  the  respondents  commenced 
an  action  in  the  Court  of  Exchequer  against  the  executrix, 
to  recover  the  same  sum  for  which  the  claim  before  the 
Master  had  been  carried  in. 

Mr.  Bacon  and  Mr.  Freeling  in  support  of  the  motion. 
[f  the  plaintiffs  at  law  succeed  in  recovering  against  the  ex- 
ecutrix, she  will  be  entitled  to  repay  herself  out  of  the  es- 
tate; so  that  the  plaintiffs  at  law  will  thus  circuitously  ob- 
tain the  same  relief  as  they  have,  upon  a  direct  application 
4}  this  jurisdiction,  been  held  not  entitled  to.  By  carrying 
JO.  their  claim  into  the  Master's  office,  they  must  be  con- 
lidered  to  have  conclusively  elected  to  proceed  in  equity, 
ind  cannot,  after  failing  there,  be  allowed  to  prosecute 
:lie  same  demand  at  law. — They  cited  Sutton  v.  Mdsh- 

zz2 
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184a         iter  (a),  OUfiM  t.  CobbeU(b),  Frank  v.  BameU  (c),  Roc 
Cooke  (d). 

The  Vics-Cha:icsllob,  without  hearing  the  other 
said,  that  the  executrix  had  opposed,  and  frustrated 
endeaTOur  of  the  creditors  to  come  in  under  the  de 
and  thej  were  now  proceeding  against  the  executrii 
diyiduallj  at  law.     His  Honour  refused  the  motion, 
costs. 

(a)  S  Sim.  510.  (c)  2  My.  &  K.  618. 

(h)  5  Bear.  132;  6  Id.515.  (d)  2  De  G.  &  S. 493. 


2^6.190. 

IQQQ  SWAKOEB  «.  GaBDNBH. 

Jan.  lltk.      rp 

wiiere  a  bill  X  HTR  was  a  suit  to  set  aside  the  purchase  of  the  good 
ed  for  a  year,  ^^  &  fishmonger's  business  at  Bath,  on  the  ground  of  in 
with  libo^io        rpijg  cause  came  on  for  hearing  on  the  13th  of  Noi 

bring  an  action,  ° 

and  it  had  been  ber,  1848,  and  a  decree  was  then  made,  dismissing 

ordered,  that,  *  .  , 

if  the  piais-  bill  with  costs  as  against  one  defendant,  and  ordering  t 
proceed  to  ^  as  agaiust  another  defendant,  the  bill  should  be  retai 
'^j^^^^^J*'  for  twelve  months;  and  it  was  ordered,  that  the  pki 
waa  to  Hand  should  be  at  liberty  to  bring  such  action  against  the 
Court,  upon  the  fendant  Sarah  Gardner  as  he  should  be  advised ;  or 
Suo^^enimwi  *^®  plaintiff  should  be  at  liberty  to  continue  the  ac 
the  time  after     already  commenced  by  him  against  the  said  defend) 

it  had  expired,  ^  *  « 

.ind  after  the  and  in  the  latter  case  the  defendant  by  her  counsel  un 
applied  to  hare  ^^^  ^^  conscnt  that  the  rule  to  discontinue  the  ac 
IdM^ablio^  should  be  set  aside,  and  in  either  case  the  plaintiff  wa 
lutely.  be  at  liberty  to  proceed  to  trial;  and  it  was  also  orde 

that  in  case  the  plaintiff  should  not  proceed  to  tria 
aforesaid,  within  the  time  aforesaid,  the  bill  was  to  si 
dismissed  out  of  this  Court  as  against  the  defendant  Sfl 
Gardner,  with  costs. 
No  proceeding  was  taken  by  the  plaintiff  until  the 
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of  November,  1849,  on  which  day  he  commenced  a  new        1849. 
action  against  the  defendant  Sarah  Gardner ;  and  on  the      swanoxr 
same  day  he  caused  the  writ  of  summons  to  be  left  at  the      ^    ^' 
office  of  her  solicitors  for  an  undertaking  to  appear  for  the 
defendant  Sarah  Gardner  to  such  action,  which  was  given 
on  the  following  day. 

On  the  16th  of  November,  1849,  an  appearance  to  the 
action  was  entered  for  the  defendant  Sarah  Gardner. 

Amotion  was  now  made  on  behalf  of  the  defendant  Sarah 
Gardner,  that  the  bill  might  stand  absolutely  dismissed. 

In  support  of  the  motion  the  defendant's  solicitor  de- 
posed, that,  by  entering  the  appearance  for  the  defendant 
before  the  regular  time  for  doing  so,  he,  the  deponent, 
had  afforded  an  opportunity  to  the  plaintiff  to  have  de- 
livered the  declaration  in  his  new  action  in  sufficient  time 
to  have  enabled  him  to  have  proceeded  to  trial  in  the 
Sittings  either  for  Middlesex  or  London  after  the  then 
present  Michaelmas  Term,  but  that  the  plaintiff  had  not 
yet  delivered  his  declaration  in  the  action. 

In  opposition  to  the  motion  the  plaintiff's  solicitor  de- 
posed, that  instructions  for  the  declaration  had  been  long 
since  laid  before  counsel;  but  that,  owing  to  the  numerous 
documents  which  it  was  necessary  for  him  to  peruse,  the 
draft  had  not  been  yet  settled. 

Mr.  Bacon  and  Mr.  Toulmin  supported  the  motion,  and 
cited  Casbome  v.  Barshavi  (a). 

Sir  F.  Simpkinson  and  Mr.  Vance,  for  the  plaintiff,  re- 
ferred to  Seton  on  Decrees,  p.  357. 

The  Vice-Chancellor  referred  to  Stevens  v.  Praed  (6), 
and  directed  the  motion  to  stand  over  till  the  next  seal,  to 

(a)  5  My.  &  Cr.  113.  (6)  2  Cox,  374. 
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1850. 


SWANGIR 
V. 

Oardnbr. 


give  an  opportunity  to  the  plaintiff  to  make  a  cross  mo- 
tion to  extend  the  tima 


Jan.  llM.         On  this  day  accordingly  the  motion  came  on  with  a 
cross  motion  for  enlargement  of  the  tima 

Mr.  Bacon  and  Mr.  Touhnin  for  the  original  motion. 

Sir  F.  Simpkinson  and  Mr.  Vance  for  the  cross  motion. 

The  Vice-Chancellor  made  an  order  on  both  motions, 
enlarging  the  time  till  the  last  day  of  Hilary  Term,  the 
defendant  at  law  undertaking  to  plead  issuably  within 
three  days,  and  the  plaintiff  to  set  down  the  cause  within 
one  week  afterwards.  The  defendant  to  have  the  costs  of 
the  original  motion,  and  those  of  the  other  to  be  costs  in 
the  cause.    Liberty  to  apply. 


1849. 
Dec,  I2th, 

1850. 
Jan,  iWi  ds 

PlaintifiB  b  j 
their  bill  sought, 
as  deyisees, 
to  tet  aside  a 
conreyance  ex- 
ecuted by  the 
devisor.    The 
defendant,  by 
his  answer,  ad- 
mitted that  the 
will  (which  was 
made  after  the 
Wills  Act  came 
into  operation) 
was  dulyprored 
in  the  Ecclesi- 
astical Court. 
By  a  slip,  eri- 
dence  was  not 
adduced  of  the 
execution  of  the  y 
to  require  this  to 


Davies  V,  Da  VIES. 

±  HE  plaintiffs  in  this  case  sought,  as  the  devisees  and 
executors  of  a  testatrix  named  Catherine  Harry  (under  a 
will  dated  the  11th  day  of  May,  1847,),  to  set  aside  Ge^ 
tain  conveyances  of  freehold  estates,  made  bj  her  in  h- 
vour  of  the  defendant  to  the  plaintiffs.  The  case  allied 
by  the  bill  was  one  of  undue  influence  and  insufficiency 
of  advice  and  protection. 

.  On  the  cause  coming  on  to  be  heard,  there  was  no  eyi- 
dence  of  the  execution  of  the  will,  except  an  admission  in 
the  answer  that  the  defendant  believed  that  the  plaintife 
had  diJy  proved   the  will  in  the  proper   Ecclesiastical 

rin : — Held,  that  the  defect  might  be  supplied ;  but  that  the  defendant  was  entitlfd 
be  done  by  an  action  of  ejectment 
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Court  This  admission  was  preceded  by  a  statement  in  i849. 
the  answer  that  the  defendant  did  not  know,  and  could 
not  set  forth  as  to  his  belief  or  otherwise,  whether  Cathe- 
rine Harry  duly  made  and  published  her  last  will  and 
testament  in  writing,  or  whether  or  not  of  the  date  in  the 
bill  mentioned,  or  of  any  other  date,  or  whether  or  not 
executed  and  attested  as  by  law  required  for  the  validity 
of  a  testamentary  disposition,  or  how  otherwise,  or  whether 
the  same  was  of  the  purport  or  effect  mentioned  in  the 
bill,  save  that  the  defendant  had  been  informed  that  she 
did  make  such  will  as  in  the  bill  mentioned. 

Mr.  BiisseU  and  Mr.  W.  if.  James,  for  the  plaintiffs,  said 
that  by  a  slip  a  wrong  will  had  been  proved  in  the  cause; 
and  they  submitted  that  the  Court  would  give  leave  to 
the  plaintiffs  to  supply  the  defect,  as  was  done  in  Hood 
Y.  Pimm  (a).  Cox  v.  AUingham  (6),  and  other  cases.  In 
the  present  case  the  defendant  admitted  that  the  will  had 
been  duly  proved,  and  was,  therefore,  a  good  will  of  per- 
sonalty. Considering  that  the  will  was  made  since  the 
Wills  Act  came  into  operation,  this  admission  might  be 
taken  as  a  sufficient  foundation  for  an  inquiry. 

Mr.  Swcmston  and  Mr.  Chandler  for  the  defendant. — The 
plaintiffs,  having  brought  forward  so  imperfect  a  title,  or 
ladier  no  title  at  all,  are  not  entitled  to  have  an  oppor- 
tunity of  adding  to  the  evidence,  but  can  at  the  utmost 
ask  to  have  the  bill  dismissed  without  prejudice  to  a  new 
suit:  Marten  v.  Whichelo  (c),  Holden  v.  Heam  (d),  Jope 
v.  Morshead  (e),  Simmons  v.  Simmons  (/). 

[The  Vice-Chancellor: — Since  the  passing  of  the  Wills 
Act,  is  not  the  admission  of  probate  in  the  answer  some- 

(a)  4  Sim.  101.  {d)  1  Beav.  446. 

(6)  Jac.  337.  (e)  6  Beav.  213. 

(c)  Cr.  &  Ph.  267.  (/)  6  Hare,  360. 
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thing?  I  think  that  in  the  circumstances  of  this  case  the 
Court  ought  not  to  permit  the  suit  to  perish.  But^  should 
the  Court  direct  an  inquiry,  or  an  action  of  ejectment, 
or  allow  an  interrogatory?] 

The  indulgence  can  only  be  granted  by  virtue  of  a  gene- 
ral rule,  or  with  reference  to  some  special  circumstances 
existing  in  the  case.  Now,  it  cannot  be  said  that  there  is 
any  general  rule ;  and  if  the  Court  were  to  proceed  upon 
the  special  circumstances  of  each  case,  such  a  course  would 
inyolve  a  double  hearing  of  the  cause.  In  Jope  v.  Jfor- 
8head{d),  the  Master  of  the  Rolls  did  not  even  hold  a  judg- 
ment in  ejectment  to  constitute  prima  facie  evidence,  so 
as  to  enable  the  Court  to  grant  to  the  plaintiff  an  oppor- 
tunity of  supplying  the  defect  in  his  evidence.  [The  Vice- 
Chancellor, — The  prima  facie  evidence  here  relied  upon  is 
the  defendant's  own  admission.  Does  not  that  distinguish 
the  case?]  Not,  we  submit,  effectually,  since  there  is  no 
admission  of  the  validity  of  the  will  as  a  disposition  of 
real  estate.- 

The  Vice-Chancellob: — 

I  think  that  I  may,  consistently  with  Marten  v.  Whi- 
cheh  (6),  and  ought  to,  allow  the  execution  of  the  will 
to  be  proved.  I  am  ready  to  hear  counsel  upon  the  ques- 
tion which  of  three  modes  of  investigation  that  I  have 
suggested  should  be  adopted.  At  present,  I  think  that  it 
should  be  in  the  defendant's  option. 

Mr.  Swanston  asked  for  time  to  consider  as  to  the  mode 
of  investigation  which  the  defendant  would  prefer. 


1850. 
Jan.  l&h.         On  this  day,  Mr.  Swanston  said,  that  the  defendant  con- 
sidered an  action  of  ejectment  the  most  beneficial 

(a)  6  Beav.  213.  {h)  Cr.  k  Ph.  257. 


An  action  of  ejectment  was  tried,  and  decided  in  favour 
of  the  plaintiffs;  and,  on  the  8th  of  July,  1850,  the  cause 
came  on  to  be  argued,  and  a  decree  was  made  for  setting 
aside  all  the  impeached  documents. 

(a)  4  My.  &  Or.  257. 
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Mr.  Russell  and  Mr.  W,  M.  James  for  the  plaintiffs. — A  1850. 
defendant  is  not  entitled  as  of  course  to  have  a  will  proved 
in  an  ejectment,  except  where  he  is  the  heir-at-law.  In 
Lloyd  V.  Wait  (a),  a  mortgagor  asked  for  an  issue  to  try  the 
validity  of  a  will ;  but  Lord  Lyndhurst  would  not  hear  of 
it.  There  never  was  such  an  order  made  as  is  now  asked, 
where  the  question  was  not  between  the  parties  claiming 
under  the  deceased,  but  was  as  to  jus  tertii. 

Mr.  Swanston  again  submitted,  that  the  defendant's 
right  was  to  have  the  bill  dismissed. 

The  Vice-Chancellor: — 

I  think  that  the  bill  ought  not  now  to  be  dismissed. 
But,  looking  to  the  nature  of  the  case,  I  think  the  defend- 
ant entitled  to  elect  as  to  the  mode  of  trial  of  the  fact  not 
yet  proved;  and  as  he  desires  this  to  be  tried,  (if  at  all),  in 
an  action  of  ejectment,  I  think  that,  upon  his  undertaking 
not  to  set  up  any  legal  impediment,  he  is  entitled  to  have 
it  so  tried.     The  costs  must  be  reserved. 


CA6B8  IN  CHANCEBT. 


F^,  Qtk,  DiNNINa  V.  HBin)EBSON. 

In  paying  a  ere-  X  HIS  was  a  petition,  presented  on  behalf  of  the  Royal 

proved  in  an  Bank  of  Scotland,  who  had  proved  under  the  decree  for  a 

i^u"n*a*bm  ®^™  ^^^»  ^^  respect  of  principal  and  interest,  upon  a  bill 

of  exchange,  in-  of  exchange,  accepted  by  the  testator  in  the  cause,  and 

come  tax  is  de-        t  •  i    /* 

ducted  from       which  fell  due  after  his  decease.     The  bill  was  as  follows: 
the  interert.       „  Glasgow,  6th  March,  1 849.— Six  months  aaer  date  pay  to 

me  or  my  order,  at  my  counting-house  here.  One  Thousand 
Pounds,  value  received.''  The  Master  had  deducted  a  sum 
in  respect  of  income-tax  from  the  amount  payable  on  ac- 
count of  interest  upon  the  bill,  and  the  petition  sought  that 
the  Master  might  review  his  report  in  this  respect. 

Mr.  Leurin  in  support  of  the  petition. — Interest  in  a  case 
like  the  present  is  in  the  nature  of  damages,  and  there- 
fore not  payable  under  any  contract;  it  does  not  therefore 
come  within  the  meaning  of  the  Income-tax  Act  The  pe- 
titioners would  have,  if  the  tax  were  now  deducted,  to  pay 
twice  over  in  respect  of  the  same  sum.  Holroyd  v.  Wy- 
att  (a),  DatOson  v.  Dawson  (6).  Neither  in  the  Courts  of 
common  law  nor  in  Bankruptcy  is  any  such  deduction 
made  in  cases  of  bills  of  exchange. 

Mr.  Toller,  for  the  respondents,  said  that  the  practice 
was  uniformly  in  the  Masters'  offices  according  to  the  de- 
cision now  sought  to  be  reviewed,  and  had  been  adopted 
soon  after  the  passing  of  the  Income-tax  Act,  with  the 
general  concurrence  of  all  the  Masters. 

The  Vice-Chancellor,  who,  during  the  argument,  sent 
a  communication  to  the  Masters'  Office,  stated,  that  both 
Master  Doivdeswell  and  Master  Farrer,  whom  his  Honour 

(a)  1  De  G.  &  S.  125.  (6)  11  Jur.  984. 
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had  consulted,  were  of  opinion  that  the  deduction  ought        1860. 
to  be  made.  •      djnnino 

V. 

Mr.  Lev/in  in  reply. — The  practice  may  be  as  stated ;  but,  Hendbrson. 
as  the  question  now  comes  before  the  Court  upon  appeal, 
the  Court  is  bound  to  decide  according  to  its  own  con- 
struction of  the  Act  of  Parliament,  as  laid  down  in  Hoi- 
royd  V.  Wyatt.  We  should  have  had  greater  hesitation  in 
appealing  from  Sir  George  Roses  decision  had  not  Sir 
Oeorge  Rose  simply  followed  the  practice,  and  declined  to 
dissent  from  it  unless  the  Court  decided  against  it.  It  was 
indeed  in  consequence  of  what  passed  before  the  Master, 
that  the  appeal  was  brought. 

The  Vicb-Chancellor: — 

The  bill  of  exchange  in  question  was  drawn  at  Glasgow, 
on  the  6th  of  March,  1 839,  and  was  payable  six  months 
after  date,  and  no  interest  was  made  payable  upon  the 
face  of  it.  The  bill  was  accepted  by  the  testator,  who  died 
before  it  became  due.  It  was  afterwards  dishonoured;  and 
a  decree  having  been  made  for  administering  the  assets  of 
the  testator,  the  holders  of  the  bill  claimed  the  amount 
with  interest,  as  creditors  of  the  estate.  In  such  a  state 
of  things  I  should  have  thought,  that,  according  to  the  true 
construction  of  the  Act,  the  interest  should  have  been  al- 
lowed to  be  paid  in  full,  and  the  claimant  left  to  pay  the 
income  tax  himself  I  learn,  however,  that  in  the  offices 
of  three  of  the  Masters  (the  two  whom  I  have  mentioned, 
and  the  Master  whose  decision  is  now  in  question,)  the 
course  has  been  to  deduct  the  income  tax.  And  there 
seems  reason  to  believe  that  the  same  course  has  been 
uniformly  pursued  in  the  other  offices.  It  would  be  too 
much  for  me  to  take  upon  myself  to  disturb  a  practice 
thus  adopted  for  so  many  years,  whatever  my  own  opinion 
may  be ;  and  I  decline  doing  so. 
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1850. 

/V6.  I2th.  Attorney-General  v.  Vint. 

A  testatrix  gave  jyiR  RUSSELL  and  Mr.  HaUett  appeared  in  this  cause 

teei,  upon  trust,  in  Support  of  an  information  by  the  Attorney-General  at 

wme  to^t^Tpro-  ^^^  relation  of  Mr.  Campbell,  one  of  the  guardians  of  the 

Tiding  each  of  poor  of  the  Dartford  Union,  which  stated,  that  Grace  Say, 

the  poorinmates  ,   . 

of  a  Poor-Uw  by  a  codicil  to  her  will,  dated  the  2ist  of  May,  1841,  made 
house,  above "  the  following  bequcst : — "  I  give  and  bequeath  to  my  trus- 
^^wiL'^nT  ^^^  aforesaid,  ]  OOOt,  SI.  per  cent.  Consols,  upon  trust  to 
pint  of  porter,  pay  and  apply  the  dividends  to  the  providing  each  of  the 
according  to  the  poor  inmates  of  the  Dartford  Union  Workhouse,  who  shall 
mhiforma^n  ^^  above  the  age  of  60  years,  with  one  pint  of  porter,  more 
G^Mrd^^T^  or  less,  according  to  the  number;''  and  that  the  testatrix 
executors  and  appointed  Mr.  Vint  and  three  other  persons  her  executors, 
daily  interest-  who  proved  her  will.  The  prayer  of  the  information  was, 
g^^^^^J^^'J^  that  the  legacy  might  either  be  ordered  to  be  transferred 

m^^  the  Court  into  Or  vcstcd  in  the  names  of  the  defendants,  or  be  other- 
ordered  that 

the  income  wise  properly  secured  under  the  direction  of  the  Court, 

to  the  vicM^f  upon  the  trusts  declared  -by  the  codicil  for  the  benefit  of 

Ititu^^thT'  ^^^  P^^^  inmates  of  the  Dartford  Union  Workhouse,  for  the 

union,  to  be  time  being,  above  the  age  of  sixty  years;  and  that,  if  neces- 

applied  by  him 

according  to  the  sary,  somc  schemc  might  be  settled  for  the  application  of 
ner  conststrat  ^^  past  and  future  dividends  for  the  benefit  of  the  poor 
with  Ae  Poor    inmates. 

Law  Amend- 
ment Act  and         The  defendants  by  their  answer  suggested,  that   the 

Poor  Law  Com-  legality  of  the  bequest  was  questionable,  inasmuch  as  that 
missioners.         ^^  ^^^  ^^^^  ^^^  gg^.^  Sections  of  the  4  &  5  WilL  4,  c.  76, 

the  Poor  Law  Amendment  Act,  the  Introduction  of  fer- 
mented or  any  spirituous  liquors  into  any  workhouse  was 
forbidden,  and  it  was  made  an  offence  to  introduce  them 
unless  under  the  directions  of  the  surgeon  or  the  guar- 
dians, or  in  conformity  with  the  rules  of  the  Poor  Law 
Commissioners ;  and  it  was  alleged,  that  the  rules  and  di- 
rections issued  by  the  Poor  Law  Commissioners  contained 
no  authority  to  introduce  fermented  liquors,  except  under 
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some  medical  certificate.  It  appeared  that  the  executors  1850. 
and  such  of  the  persons  interested  in  the  residuary  estate 
of  the  testatrix  as  were  competent  to  consent,  wished  that 
the  intention  of  the  testatrix  might  be  carried  into  execu- 
tion; but  that  some  of  the  cestuis  que  trustent,  entitled 
under  the  will,  were  unable  to  consent  The  executors, 
however,  submitted  to  act  as  the  Court  should  direct. 

Mr.  -R.  Palmer  and  Mr.  0.  L.  Russell  for  the  defendants. 

The  Vicb-Chancbllor: — Care  must  be  taken  that  the  law 
be  obeyed,  and  that  no  fermented  liquors  be  introduced, 
except  in  conformity  with  the  Poor  Law  Amendment  Act 
If  fermented  liquors  should  be  prohibited,  the  fund  may 
be  applied  in  some  manner  so  as  to  give  the  poor  old  peo- 
ple in  the  union  tea,  sugar,  and  the  like.  The  benefit  of 
this  goodnatured  bequest  ought  not  to  fail 

The  order,  as  ultimately  settled,  was  as  follows : — 

The  costs  of  all  parties  prior  to  the  hearing 
to  be  paid  by  the  defendants  out  of  the 
estate  of  the  testatrix,  and  the  costs  of 
the  Attorney  General  of  the  hearing  to 
be  paid  out  of  the  fund ;  the  residue  of  the 
fund  to  be  paid  into  Court  and  invested, 
and  the  income  to  be  paid  to  the  vicar  for 
the  time  being  of  the  parish  of  Dartford, 
to  be  by  him  applied  pursuant  to  the  pro- 
visions of  the  will,  so  far  as  the  same 
may  be  consistent  with  the  Poor  Law 
Amendment  Act;  the  vicar  to  give  an  ac- 
count once  a  year,  on  the  first  general 
meeting  held  after  Good  Friday,  to  the 
vestry  of  the  manner  in  which  the  income 
has  been  applied.  Liberty  to  apply  to 
the  Court  in  case  any  difference  should 
arise  as  to  the  manner  of  such  application. 
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ISdO. 
^ y— -^ 

Feb.  \Ath,  Smale  V.  Gbaves. 

The  widow  and  JMr  GRAVES,  a  suTgeon-dentist,  was  engaged  in  his 
^^ul«VfT  profession  at  his  residence  in  Gare-place,  Halifax,  of 
■Mgeon  dentist,  ^hich  he  was  the  occupier,  under  a  yearly  tenancy  at 

who  alone  prov-  ^  *  ^  ^  ^  i      ^ 

ed  his  will  veiy  rack  rent,  up  to  the  time  of  his  decease,  on  the  11th  of 
deceaM,bythe  December,  1847.  By  his  will,  he  appointed  his  wife  and 
tiS*Jnd1»wmd  ^^-  Newti^n  his  executrix  and  executor.  Mrs.  Graves 
one  of  the  exe-    ^Jone  provcd  the  wilL 

cutors  of  the 

deceased,  enter-  Two  days  after  the  deccasc  of  Mr.  Grayes,  his  widow 
ment  idSi"a**"  ^^^^  ^^  herself  to  act  as  executrix,  and  issued  a  circular 
person  as  his      announciniT  that  the  executors  hoped  to  be  able  to  make 

successor,  who  °  * 

agreed  to  give     satisfactory  arrangements  for  carrying  on  the  business  in 

to  the  TTidoiMT 

her  executors*,  cotinexion  with  some  competent  person ;  but  she  did  not 
Mdawrim**'    prove  her  deceased  husband's  will  until  after  January, 

100^  yearly  for     1848. 
five  years,  for 

the  goodwiu  of  In  the  month  of  December,  Mr.  Parsons  came  from  Liver- 

and  for^  «i-  pool,  and  entered  into  an  agreement  with  Mrs.  Graves  in 

jm^to  the  following  terms:- 

the  patients  of  «  Memorandum  of  an  agreement  made  between  Mary 

the  deceased, 

to  pay  100/.  Graves,  of  Halifax,  widow,  and  one  of  the  executors  of 
stPument8,to      H.  S.  Graves,  late  of  Halifax  aforesaid,  surgeon-dentist,  of 

S*  *t^  ^^  ^^^  ^^®  P^^»  ^^^  '^'  ^'  Parsons,  of  Liverpool,  in  the  county 

ation,andto  of  Lancaster,  surgeon-dentist,    of  the  other  part:   H.  S- 

which  the  de-  Graves  having  lately  died,  and  the  said  J.  H.  Parsons  be- 

a  yearly  tenant,  ^^S  wishful  to  begin  business  at  Halifax,  hereby  agrees  to 

h"^  "^cTd!*^?  ^^^^  ^^  ^^^  ®^^^  Mary  Graves,  for  the  goodwill  of  the  busi- 

the  residue  of  ness  of  her  late  husband,  the  sum  of  lOOi.  per  annum  for 

the  term  therein.    .1        .  «  /»  i  •   i     .  ^  1 

The  agreement  the  term  ot  live  years,  which  term  to  commence  on  the 
k^for'^r*  ^  ^*  ^^y  ^f  January  next ;  and  the  said  annuity  of  1  OOi.  to 
personal  exer-    be  paid  by  half-yearly  instalments,  on  the  1st  day  of  Jan - 

tions  of  the  wi-  "^  ^ 

dow  on  behalf  of 

the  successor.  Upon  inquiries  before  the  Master  in  a  creditors*  suit  against  the  widow  for  the  ad- 
ministration of  the  testator's  estate,  it  appeared  by  the  affidavit  of  the  successor,  that  he  relied 
upon  the  widow's  personal  exertions;  and  that,  if  these  were  not  afforded,  he  should  resist  payment 
of  the  annuity.  By  the  report  the  Master  did  not  charge  her  with  the  annuity  of  100^  as  part  of 
her  testator's  assets;  but,  on  exceptions,— //eW,  that  the  whole,  or  a  part,  of  the  annuity  belonged  to 
the  estate;  and  the  cause  was  referred  back  to  the  Master  to  review  his  report. 
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nary  and  the  1st  day  of  July  in  each  year,  during  the  said  1850. 
term,  the  first  half-yearly  payment  to  be  made  on  the  Ist 
day  of  July  next  The  said  J.  H.  Parsons  further  agrees 
to  pay  to  the  said  Mary  Graves  the  sum  of  iOOL  for  the 
Talue  of  the  instruments  and  stock  in  trade  lately  belong- 
ing to  the  said  H.  S.  Graves,  and  also  such  sum  for  the 
Talue  of  the  furniture  in  the  house  of  business  of  the  said 
H.  S.  Graves  at  Halifax,  as  shall  be  determined  by  a 
competent  person,  to  be  selected  by  the  said  Mary  Graves 
to  value  the  same;  the  said  sum  of  1001,  and  the  said 
Talue  of  the  furniture  to  be  paid  on  or  before  the  1st  day 
of  February  next;  the  said  annuity  of  1002.  to  be  secured 
on  the  property  of  the  said  J.  H.  Parsons  to  which  he  is 
entitled  under  his  father  s  will,  the  expense  of  which  se- 
curity to  be  paid  by  him.  A  proper  deed  or  assignment, 
in  accordance  with  these  presents,  to  be  drawn  up  at  the 
joint  expense  of  the  parties  hereto,  and  executed  by  them 
as  soon  as  the  same  can  be  prepared.''  Mr.  Parsons  signed 
this  agreement.  Mrs.  Graves  added  the  following  clause 
to  it : — "  Agreed  to  by  me,  with  the  understanding,  that,  in 
case  of  my  death  before  the  expiration  of  five  years,  the 
annuity  to  be  payable  to  my  heirs,  executors,  administra- 
tors, and  assigns,"  and  then  signed  it 

Mrs.  Graves  shortly  afterwards  issued  a  circular  announc- 
ing Mr.  Parsons  as  the  successor  of  her  late  husband,  and 
recommending  him  as  sucL 

The  above  memorandum  of  agreement  was  subsequently 
reduced  into  a  more  formal  document,  of  which  the  follow- 
ing contains  the  only  important  clauses : — 

"  Articles  of  agreement,  made,  indented,  and  entered 
into  this  1st  day  of  January,  1848,  between  Mary  Graves, 
widow,  and  one  of  the  executors  of  the  last  will  and  testa- 
ment of  H.  S.  Graves,  late  of  Halifax  aforesaid,  surgeon- 
dentist,  deceased,  of  the  one  part ;  and  J.  H.  Parsons,  of 
Liverpool,  surgeon-dentist,  of  the  other  part:  Whereas  the 
said  H.  S.  Graves,  who  died  on  or  about  the  11th  day  of 
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1850.  December  last,  during  his  lifetime  and  up  to  his  death, 
carried  on  and  exercised  his  profession  or  business  of  a 
surgeon-dentist  at  Halifax,  and  fur  that  purpose  occupied 
a  house  situate  in  Clare-place  in  Halifax,  aforesaid;  and 
whereas  the  said  J.  H.  Parsons,  being  desirous  of  commenc- 
ing business  at  Halifax  aforesaid  as  a  surgeon-dentist,  and 
of  being  the  successor  of  the  said  H.  S.  Grraves,  firom  the 
advantage  that  would  thereby  accrue  to  him  in  his  business, 
lately  agreed  with  the  said  Mary  Graves  to  pay  to  her,  for 
the  goodwill  of  the  said  business  of  the  said  H.  S.  Graves, 
and  for  the  advantage  of  an  introduction  to  the  patients  of 
the  said  H  S.  Graves,  the  sum  of  5001,  to  be  paid  by  half- 
yearly  instalments  of  501.  each  on  the  days  hereinafter 
mentioned ;  and  which  sum,  with  any  interest  due  in  re- 
spect thereof,  was  agreed  should  be  secured  on  a  sufficient 
mortgage,  to  the  satisfaction  of  the  said  Mary  Graves ;  and 
that  the  said  J.  H  Parsons  also  agreed  with  the  said  Mary 
Graves  to  take  the  surgical  instruments  and  stock  in  trade 
of  the  said  H.  S.  Graves,  and  also  certain  articles  of  furni- 
ture in  his  house  of  business  in  Clare-place  aforesaid,  at  a 
valuation,  to  be  paid  for  within  one  month  after  such  va- 
luation, and  also  would  take  such  house  from  the  1st  day 
of  July  instant,  for  the  residue  of  the  term  and  interest  of 
the  said  H.  S.  Graves  therein ;  and  that  the  business  in  hand 
at  the  time  of  the  death  of  the  said  H.  S.  Graves  should  be 
completed  by  the  said  J.  H.  Parsons,  at  his  own  expense, 
for  the  sole  benefit  of  the  said  Mary  Graves;  and  whereas 
the  said  Mary  Graves  agreed  to  the  terms,  and  in  perform- 
ance of  the  said  agreement  on  her  part  hath  introduced 
the  said  J.  H.  Parsons  to  the  patients  of  the  said  H  & 
Graves,  by  circulars  and  advertisements,  and  hath  other- 
wise used  her  endeavours  to  promote  the  interests  of  the 
said  J.  H.  Parsons,  and  to  enable  him  to  succeed  in  ob- 
taining the  business  of  her  late  husband,  and  hath  deU- 
vered  possession  of  the  said  house  of  business,  surgical  in- 
struments, stock  in  trade,  and  articles  of  furniture  to  him; 
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and  whereas  the  said  J.  IL  Parsons,  in  part  performance  1850. 
of  the  said  agreement  on  his  part,  hath  taken  the  said  sur- 
gical instruments,  stock  in  trade,  and  articles  of  furniture 
at  a  valuation,  and  such  valuation  amounts  to  the  sum  of 
1502. ;  and  whereas  the  said  J.  H.  Parsons  hath  given  to  the 
said  Mary  Graves  his  promissory  note  under  his  hand,  pay- 
able one  month  after  date,  for  securing  the  same:  Now, 
therefore,  in  consideration  of  the  said  agreement,  and  of 
the  said  Mary  Graves  having  performed  the  same  on  her 
part,  and  in  further  pursuance  and  performance  of  the 
same  on  the  part  of  the  said  J.  IL  Parsons,  he  the  said 
J.  H.  Parsons  doth  hereby  covenant"  &c.  The  covenant 
was  to  pay  the  5002.  by  ten  half-yearly  instalments,  and 
to  take  the  house  in  Clare-place  for  the  residue  of  the  term 
and  interest  of  the  testator  H.  S.  Graves  or  his  executors 
therein,  and  to  pay  and  to  indemnify  Mrs.  Graves  from  all 
claims  in  respect  of  the  rent  and  of  his  succeeding  to  the 
business,  or  on  account  of  Mrs.  Graves  recommending  him 
to  the  patients  of  the  said  H.  S.  Graves,  or  otherwise.  Mr. 
Parsons  also  agreed,  at  his  own  cost,  to  complete  all  such 
business  as  the  deceased  testator  had  in  hand  at  the  time 
of  his  death;  and  to  pay  the  amount  received  for  such 
business  to  Mrs.  Graves,  not  later  than  the  1st  day  of  July 
then  next. 

A  suit  having  been  instituted  by  a  creditor  against  Mrs. 
Graves,  the  usual  decree  was  made  for  the  administration 
of  the  testator's  estate,  with  a  reference  to  the  Master  to 
take  an  account  of  the  testator's  assets. 

In  the  proceedings  before  the  Master,  it  was  insisted  by 
the  plaintiff,  that  Mrs.  Graves  was  chargeable  with  the 
5002.,  received  and  to  be  received  for  the  goodwill  of  her 
deceased  husband's  practice,  as  assets. 

On  behalf  of  Mrs.  Graves,  it  was  submitted,  that  she  was 
personally  entitled  for  her  own  benefit  to  the  5002.  In 
support  of  her  contention  affidavits  made  by  Mr.  Parsons, 

VOL.  III.  AAA  D.  G.  S. 
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1850.  and  by  a  clergyman  and  a  merchant  of  Halifax,  were  pro- 
duced; from  the  two  latter  of  which  it  appeared,  that,  on 
her  husband  s  death,  she  was  left  in  destitute  circumstan- 
ces; that  her  husband  had  been  much  respected ;  and  that 
her  case  had  excited  great  commiseration  in  Halifax ;  that 
there  had  been  a  consultation  of  her  Mends  as  to  what 
could  be  done  for  her;  and  that  it  had  been  intimated  by 
several  of  the  patients  of  the  testator,  that  they  would  be 
glad  to  contribute  their  support  to  Mrs.  Grraves,  if  she  could 
make  arrangements,  for  her  own  individual  and  personal 
benefit,  for  carrying  on  the  business  by  means  of  an  assist- 
ant, or  otherwise ;  that  at  first  it  had  been  determined  that 
the  business  should  be  carried  on  for  her  benefit  by  an 
assistant ;  but  that  it  had  afterwards  been  considered  more 
advantageous  for  her,  that  the  business  should  be  taken 
absolutely  by  Mr.  Parsons;  and  that  this  had  been  done  by 
him  solely  for  the  individual  benefit  of  Mrs.  Graves,  and  not 
for  any  benefit  to  the  estate  of  the  testator.  Mr.  Parsons 
in  his  affidavit  expressly  stated,  that  he  entered  into  the 
agreement  exclusively  under  the  assurance  and  belief  that 
Mrs.  Graves,  in  consideration  of  the  annuity  of  1002.  to  be 
paid  to  her,  would  and  could  from  her  personal  influence 
with  the  former  patients  of  the  testator,  induce  them  to 
employ  Mr.  Parsons  as  successor  in  his  business,  and  on 
the  understanding  that  she  should  continue  to  reside  for 
a  time  at  or  in  the  immediate  neighbourhood  of  Halifax; 
and  that  she  should  introduce  to  him  such  patients ;  and 
he  added,  that  the  patients  employed  him  on  the  under- 
standing that  Mrs.  Graves  had  secured  to  herself,  for  her 
own  exclusive  benefit,  some  advantage  from  the  business 
carried  on  by  him ;  and  that,  in  his  judgment  and  belief^ 
should  the  defendant  not  be  allowed  to  retain  the  sums 
as  and  when  the  same  shall  accrue  due  according  to  the 
agreement,  for  her  own  individual  benefit,  and  in  conse- 
quence should  withdraw  her  influence  with  her  late  hus- 
band's patients,  his  business  might  be  very  seriouslv  dam- 
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aged,  and  that  the  principal  object  he  had  in  view  for  his  1850. 
own  benefit  in  entering  into  the  agreement  would  be  frus- 
trated, or  altogether  defeated;  and  that,  in  such  event,  it 
was  his  intention  to  resist  the  fulfilment  of  his  agreement 
with  her  for  payment  of  the  annuity,  and  thenceforth  to 
withhold  payment  thereof 

The  Master  thought  thsTt  Mrs.  Graves  ought  not  to  be 
charged  with  the  5002.  as  assets  of  the  testator,  and  made 
his  report,  charging  her  with  certain  sums  she  admitted 
that  she  had  received,  but  not  charging  her  with  any  part 
of  the  annual  payments  to  the  amount  of  5002.  agreed  to 
be  paid  for  the  goodwill  of  the  business. 

The  plaintiff  excepted  to  this  report,  and  the  cause  now 
came  on  upon  this  exception. 

Mr.  Russell  and  Mr.  Randall  in  support  of  the  exception. 
—The  premium  received  as  the  purchase  of  the  goodwill  of 
ihebusiness  of  a  testator  is  assets,  and  ought,  in  the  adminis- 
tration of  his  estate,  to  be  treated  as  such.  In  Worral  v. 
Scmd(a),  it  was  proved  that  the  intestate  was  a  publican, 
and  that  the  defendant,  his  administratrix,  had  sold  the 
goodwill.  Lord  Kenyan  said,  the  price  of  the  goodwill  was 
assets  in  her  hands,  though  she  was  tenant  at  will  after  the 
death  of  the  intestate;  and  he  added,  that,  in  the  Court  of 
Chancery,  it  was  the  daily  practice  to  consider  all  beneficial 
interests,  such  as  renewable  leases  and  the  like,  as  assets, 
and  to  charge  the  representative  with  the  money  arising 
firom  them:  and  that  the  case  before  him  was  analogous  to 
those  casea  In  Chissum  v.  Dewes  (6),  where  the  unexpired 
term  in  a  house  and  the  goodwill  of  a  business  established 
in  it  were  sold  in  a  creditor's  suit  with  the  consent  of  the 
person  with  whom  the  lease  had  been  deposited  as  a  se- 
cority,  and  brought  a  sum  less  than  the  amount  of  his  debt, 

(a)  Peake,  74.  (b)  5  Russ.  29. 

A  A  A  2 
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the  Master  of  the  Rolls  obaenred,  that  the  q 
busincsa  vrb  nothing  more  than  an  advantaj 
the  possession  of  the  house;  and  that  the  mo 
entitled  to  the  possession  of  the  house,  was  i 
whole  of  that  advantage,  and  he  could  not 
goodwill  from  the  lease :  and  the  equitable 
deposit  of  the  lease  was  held  entitled  not  on 
of  the  house,  but  to  the  whole  sum  which  tl 
the  benefit  of  the  business  established  in  it, 

Mr.  Baeon  and  Mr.  Toller  in  support  of  th 
port. — ^The  law  does  not  recognise  the  exi 
goodwill  of  a  profession.  It  may  exist  in  t 
case  of  Worral  v.  Hand  related  to  a  pnbl 
the  trade  carried  on  in  it  The  distinction  ii 
a  trade  no  reliance  k  placed  on  the  persona 
tradesman,  and  the  value  veij  much  depenc 
and  other  considerations  of  that  kind.  But 
sion,  the  reliance  is  placed  entirely  in  the  in< 
any  recommendation  of  a  professional  man 
person  is  assumed  to  be  disinterested;  at  Ii 
will  not  presume  that  it  can  be  given  for  a  m 
valuable  consideration.  And  on  the  death 
sional  gentleman,  his  executors  have  no  po^ 
any  one  else  in  his  place  capable  of  valuatiot 

The  decision  in  the  case  o^Farr  v.  Pearce  I 
upon  this  principle.  The  Vice-Chancellor  saic 
"  If  the  general  question  had  arisen  here,  I  tl 
have  been  difficult  to  maintain,  that,  where  a  \ 
formed  between  professional  persons  as  suTg< 
dies,  the  other  is  obliged  to  give  up  his  businea 
connection,  for  the  joint  benefit  of  himself  ai 
of  his  deceased  partner.     When  such  partne 


(d)  3  M«dd.  78. 
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mine,  unless  there  be  stipulations  to  the  contrary,  each  1850. 
must  be  at  liberty  to  continue  his  own  exertions;  and 
when  the  determination  is  by  the  death  of  one,  the  right 
of  the  survivor  cannot  be  affected.  Such  partnerships  are 
very  different  from  commercial  partnerships.''  And  in 
Spicer  V.  James  (a),  a  case  shortly  reported  by  Mr.  Collyer 
in  his  "work  on  Partnership,  he  states  that  Sir  John  Leach 
dismissed  a  bill  by  creditors  of  a  deceased  attorney,  for  an 
account  of  the  profits  come  to  the  hands  of  a  defendant, 
who  had  conducted  the  business  with  the  consent  of  the 
widow,  on  the  ground  that  the  goodwill  of  an  attorney's 
business  was  of  a  personal  character,  and  that  it  could  not 
form  assets  in  an  administration  suit.  It  seems  that  the 
entry  of  the  decree  in  the  Registrar's  book  does  not  con- 
tain any  direction  for  the  dismissal  of  the  bill  against  any 
parties;  yet  Mr.  Colly er*s  note  of  the  case  is  certainly  ac- 
curate as  to  what  Sir  John  Leach  said.  In  the  present 
case,  it  appears  on  the  affidavits,  that  what  Mr.  Parsons 
purchased  was  not  the  goodwill  of  the  testator  s  business, 
but  the  benefit  of  Mrs.  Graves'  individual  exertions  to 
bring  him  patients,  aided  by  the  sympathy  felt  for  Mrs. 
Graves  as  a  deserving  person  in  unfortunate  circumstancea 
If  these  have  produced  value  in  money,  it  forms  no  part 
of  the  testator's  estate,  and  the  exceptions  to  the  Master's 
report  must  be  disallowed. 

The  Vige-Chancellor  : — 

Whether  any  complaint  could  have  been  made  against 
the  defendant  Mrs.  Graves,  if  she  had  done  nothing  with 
respect  to  this  business,  I  need  not  say.  With  deference 
to  the  Master,  I  am  of  opinion  that  either  the  whole  or  a 
part  of  the  500L  must  be  considered  as  belonging  to  the 
estate  of  the  testator;  and  that  the  report  should  be  re- 
viewed, with  a  declaration  to  that  effect.  If  the  Master 
shall  allow  the  defejulant  something,  I  shall  be  disposed 

(«)  Coll.  on  Partu.  104. 
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1850.  probably  to  agree  with  him  as  to  the  amount  that  he  maj 
fix;  but  I  am  unable  to  accede  to  the  proposition^  that  no 
part  belongs  to  the  testator  s  estate. 


Feo,  I5th,  Reeve  v.  Reeve. 

A  testator  had,  Jj Y  indentures  of  lease  and  release,  dated  the  30th  and 

riage,  limited  31  st  of  Maj,  1 832,  the  release  being  made  between  Charles 

teef  foSJ^i'tom,  ^^^^  of  the  first  part,  the  defendant  Sarah  Wells  Reeve, 

toMcureadebt,  by  her  then  name  of  Sarah  Wells  Fitzjohn,  spinster,  of  the 

thereto  to  other  sccoud  part,  Grermaiu  Lavie  of  the  third  part,  Ridiard 

other  term,  to'  Smith  of  the  fourth  part,  Cornelius  Pateman  Herbert  and 

ity'S^i^rt^"  Kicl^ard  Hancock  of  the  fifth  part,  and  Robert  Fitzjohn  rf 

annum  to  his  the  sixth  part :  being  a  settlement  made  in  contemplation  of 

intended  wife  .  ,         i        a.  i         i  •       -•  i  ^      i 

for  life,  with  a  a  mamage  shortly  afterwards  solemnised  between  Charles 

tam^ing'^thr  Reeve  and  Sarah  Wells  Fitzjohn— certain  lands  and  here- 

^In^S  **°  ditaments  in  Carlton  and  Faceby  in  Yorkshire  were  limit- 

a  sufficient  ed  to  trustees  for  500  years,  upon  trusts  for  raising  and 

cure  an  equal  paying  to  Richard  Hancock  a  debt  of  25002.  and  interest, 

di^*"wthout^  and  subject  thereto  to  the  use  of  Robert  Fitzjohn,  his  exc- 

ha^ngmade  cutors,  administrators,  and  assigns,  for  200  years,  upon 

such  an  invest-  .  ^         -^      r 

ment,  having  trust  to  raise  the  annual  sum  of  1 OOZ.,  clear  of  all  deductions, 
rect^  ^yment  ^^^>  during  the  joint  lives  of  the  said  Charles  Reeve  and 
wnd^e^te  of  ^^^^  ^^^^  Fitzjohn,  to  pay  the  same  to  the  latter  for  her 
hisdebta,  in-      sole  and  Separate  use;   and,  after  the  decease  of  Charles 

eluding  what 

might  be  chiug-  Reeve,  to  pay  the  same  unto  the  said  Sarah  Wells  Fitzjohn 

tied"L^ds;^^d  ^^  ^^^  assigns,  during  her  life,  in  lieu  of  dower;  audit 

hTs^T^^  was  thereby  declared,  that,  if  Charles  Reeve  or  his  assigns 

estate  to  his  wi-  should,  at  any  time,  to  the  satisfaction  of  Robert  Fitzjohn, 

death,  he  had  his  exccutors,  administrators,  and  assigns,  invest  in  the 

SS)t  Lur^  by  Parliamentary  stocks  or  public  funds  of  Great  Britain,  in 

the  first  of  the 
above  mention- 
ed terms,  which  had  consequently  determined,  and  the  annui^  was  the  only  charge  open  the  estatts: 
— HeUi^  that  the  tenant  of  the  estates  was  not  entitled  to  have  them  exonerated  as  acainst  the  widow 
out  of  the  residue. 
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the  name  or  names  of  him  or  them,  the  said  Robert  Fitz-  1850. 
John,  his  executors,  administrators,  or  assigns,  a  sum  of 
money,  the  annual  produce  whereof,  when  so  invested, 
should  be  not  less  than  the  sum  of  1002.,  and  should  de- 
clare, by  some  deeds  or  deed,  to  be  signed  and  sealed  by 
the  said  defendant  Robert  Fitzjohn,  his  executors,  admin- 
istrators,  or  assigns,  that  the  said  sum,  and  the  annual 
produce  thereof,  should  be  held  upon  and  for  such  trusts, 
intents,  and  purposes,  and  with  such  powers  of  changing 
the  securities  and  other  usual  powers  as,  regard  being  had 
to  the  difference  in  the  nature  and  quality  thereof,  would 
best  or  most  nearly  correspond  with  and  effectuate  the 
trusts,  intents,  and  purposes  thereinbefore  declared  con- 
cerning the  hereditaments  and  premises  comprised  in  the 
said  term  of  200  years,  and  the  rents,  issues,  and  profits 
thereof,  for  the  benefit  of  the  said  Sarah  Wells  Fitzjohn, 
then  and  in  such  case  the  said  annuity  or  yearly  sum  of 
1002.  should  no  longer  be  a  charge  on  the  said  heredita- 
ments and  premises,  but  should  wholly  cease  and  be  void; 
and  that,  when  the  trust  of  the  said  term  of  200  years 
should  be  performed,  the  said  term  of  200  years  should 
wholly  cease  and  determine. 

Charles  Reeve  died  without  ever  having  invested  any 
sum  in  pursuance  of  the  above  proviso.  By  his  will, 
dated  the  26th  of  January,  1846,  after  directing  that 
his  funeral  and  testamentary  expenses  and  all  his  just 
debts,  including  (if  anything)  what  might  at  the  time  of 
his  decease  be  charged  on  his  estates  in  Carlton  and 
Faceby,  should  be  paid  out  of  his  general  personal  estate, 
he  devised  the  estates  in  Carlton  and  Faceby,  in  the 
event  of  his  sons  dying  under  age  without  leaving  is- 
sue, to  his  wife  Sarah  Wells  Reeve,  for  her  life ;  and  he 
bequeathed  unto  his  wife,  her  heirs,  executors,  and  ad- 
ministrators, for  her  and  their  absolute  use  and  benefit, 
all  his  fnrniturc  and  household  effects,  plate,  linen,  china, 
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1850.  glass,  books,  prints,  and  paintings,  not  being  heir-looms, 
and  all  his  watches,  trinkets,  horses,  carriages,  harness, 
wines,  liquors,  and  provisions,  and  also  all  policies  of  as 
surance,  bonuses,  and  other  benefits  to  arise  or  be  derived 
therefrom,  which  might  belong  to  him  at  his  decease,  or 
become  payable  to  his  executors  in  consequence  thereof; 
and  also  all  other  his  estate  and  effects,  real  and  personal, 
and  whether  in  possession,  reversion,  or  expectancy;  and 
he  appointed  his  wife  and  Robert  Fitzjohn  executrix  and 
executor  of  his  will. 

At  the  time  of  the  execution  of  the  will  the  testator's 
estates  in  Carlton  and  Faceby  continued  to  be  subject  U> 
the  term  of  500  years,  created  by  the  settlement,  to  secure 
the  debt  of  25001.  due  to  Richard  Hancock;  but  this  debt 
was  paid  off,  and  the  term  had  thereupon  ceased  in  the 
lifetime  of  the  testator,  so  that  the  annuity  of  1002L  limited 
to  the  widow  by  the  settlement  was,  at  his  death,  the  only 
charge  on  the  lands  in  Carlton  and  Faceby. 

This  was  a  suit  instituted  by  the  eldest  son  of  the  tes- 
tator, who  was  the  tenant  for  life  of  the  lands  in  Carlton 
and  Faceby  under  the  settlement,  for  a  declaration  that 
the  annuity  of  1002.  per  annum,  limited  to  the  widow  by 
the  settlement,  was  satbfied  by  the  residuary  bequest  to 
her,  which  was  of  much  greater  annual  value ;  or  that,  at 
all  events,  under  the  direction  for  payment  of  the  tes- 
tator's debts,  including  whatever  might  be  charged  on  his 
estates  in  Carlton  and  Faceby,  a  sufficient  sum  to  satisfy 
the  annuity  ought  to  be  set  apart  out  of  the  residue. 

Mr.  Wiffram  and  Mr.  Sdwyn  for  the  plaintiff. — ^The  ex- 
pression "including  whatever  may  be  charged  upon  mj 
estates  in  Carlton  and  Faceby,"  shews  that  the  tesUt/N 
meant  to  use  the  word  debts  in  a  more  extensive  sense 
than  that  which  strictly  beluugs  to  it,  otherwise,  the/wu^ 
eiitUesis  would  have  been  superfluous ;    and  as  the  ni/i 
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must  now  be  taken  to  speak  at  the  death,  and  there  was         i860, 
no  actual  debt  charged  upon  the  estates  referred  to,  the 
annuity  must  fall  within  the  direction. — They  cited  StiH- 
man  v.  Weedon  (a). 

Mr.  RvsseU  and  Mr.  Pryor,  for  the  widow,  were  not 
called  upon. 

The  Vice-Chancellor  said,  that  the  language  of  the  will 
appeared  to  be  adverse  to  the  argument  addressed  to  the 
Court  for  the  plaintiff.  His  Honour  thought  that  the 
will  did  not  render  it  incumbent  on  the  executor  and  ex- 
ecutrix to  make  the  investment  contended  for  on  behalf  of 
the  plaintiff;  but  that  the  widow  was  entitled  both  to  the 
charge  and  the  residua  The  bill  was  dismissed  without 
costs. 

(a)  16  Sim.  26. 


Vincent  v.  Godson.  Fh  ^ 

XHIS  was  a  motion  after  a  decree  in  a  creditor's  suit,  wbereacredi- 
to  restrain  a  creditor  from  proceeding  at  law  upon  a  judg-  ^'tidned*judg^ 

ment  ™®'**  againrt 

the  executor 

Mr.  Richard  Godson,  the  testator  in  the  cause,  died  on  debonutesta- 
the  1  St  of  August,  1849,  having  made  his  will,  and  appoint-  crwV^  ma^ 
ed  Mr.  WilUam  Bulkeley  Hughes  his  executor,  who  proved  ^^^i^ 
the  wilL  a  ""P^^X^. 

suit : — Heidy 

On  the  16th  of  November,  1849,  Miss.  Barbara  Maria  that  the  ezecu- 
Best,  a  bond  creditor  of  the  testator,  commenced  an  action  tit^JedU)  ui  in- 
a^cainst  the  executor  to  recover  4000i.  due  to  her  upon  her  J»*"<^f."  ^  ■^"y 

^'^  ^  execution  on 

bond.  the  judgment. 

On  the  23rd  of  November,  Mr.  George  Vincent,  another 
creditor,  filed  the  bill  in  the  present  cause  on  behalf  of 


OASES  ID   OHAHCEBT. 

himself  and  till  other  the  creditors  of  the  testatoi 
usual  administration  decree. 

In  order  to  gain  time  to  obtun  a  decree  in  tfa< 
fore  Miss  Best  could  obtain  judgment  in  her  aci 
executor's  solicitor,  on  the  6th  of  December,  181! 
oyer  of  the  bond,  the  practice  of  the  Courts  of  h 
that  a  defendant's  time  to  plead  does  not  run  in  t 
Tal  between  the  craving  and  granting  of  oyer;  ai 
defendant  has  as  much  time  to  plead  after  oyer  j 
he  had  at  the  time  of  the  demand  thereof. 

On  the  27tfa  of  December,  the  executor,  beii 
terms  to  plead  issuably,  delivered  five  pleas  to  th 
First,  non  est  factum;  Secondly,  that  the  testatom 
indebted;  Thirdly,  plene  administravit;  Fourthly, 
bond  was  deposited  as  an  escrow  with  certain 
therein  named;  And  fifthly,  that  the  bond  was  gi 
ject  to  a  condition,  which  had  been  performed. 

The  plaintiff  in  the  action,  being  advised  that  o: 
pleas  was  not  issuable,  signed  judgment  for  10,00( 
29th  of  December. 

On  the  3l3t  of  December,  the  executor's  attor 
out  a  summons  before  a  Judge  at  Chambers  to  set ; 
judgment  for  irregularity. 

On  the  3rd  of  January,  1850,  the  summons 
charged;  but  the  Judge  restrained  the  plaintiff  at 
taking  any  further  proceedings  on  the  judgment  ] 
third  day  of  the  then  ensuing  Hilary  Term,  to  affor 
fendant  an  opportunity  of  taking  the  opinion  of  tl 
on  thevalidity  of  the  judgment  The  material  pai 
record  at  taw  were  as  follows : — "  Whereby,  and  b 
of  the  non-payment  thereof,  an  action  hath  accnu 
plaintiff  to  demand  and  have  the  same  of  and  fron 
fendant  as  such  executor  as  aforesaid ;  yet  the  said 
Godson  deceased,  in  his  lifetime,  and  the  defendan 
cutor  as  aforesaid  since  the  decease  of  the  said 
Godson,  have  not  nor  hatj  either  of  them  paid  the  t 
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above  demanded,  or  any  part  thereof,  to  the  plaintiff's  i860, 
damage  of  five  hundred  pounds;  and  thereupon  she  brings  vincwt 
suit,  &c.  And,  on  the  29  th  day  of  December,  in  the  year 
of  our  Lord,  1849,  the  defendant,  by  Robert  Vaughan 
Wynne  Williams,  his  attorney,  says  nothing  in  bar  or  pre- 
clusion of  the  said  action  of  the  said  Barbara  Maria  Best, 
whereby  the  said  Barbara  Maria  Best  remains  therein  un- 
defended against  the  said  William  Bulkely  Hughes;  and 
hereupon  the  plaintiff  freely  here  in  Court  remits  to  the 
defendant  all  damages  which  she  hath  sustained,  as  well 
on  the  occasion  of  the  detention  of  the  said  debt  as  for  her 
costs  and  charges  by  her  about  her  suit  in  this  behalf  ex- 
pended: Therefore  it  is  considered,  that  the  plaintiff  do 
recover  against  the  defendant,  as  executor  as  aforesaid,  her 
said  debt,  to  be  levied  of  the  goods  and  chattels  which  were 
of  the  said  Richard  C.  Godson  at  the  time  of  his  death  in 
the  hands  of  the  defendant  as  executor  as  aforesaid  to  be 
administered,  if  he  hath  so  much  thereof  in  his  hands  to 
be  administered." 

On  the  12th  of  January,  1850,  the  usual  decree  for  ad- 
ministration was  made  in  the  suit;  and  on  the  14th,  no- 
tice of  it  was  served  upon  the  attorneys  of  the  plaintiff  in 
the  action. 

On  the  16th  of  January  the  Court  of  Exchequer  granted 
a  rule  to  shew  cause  why  the  judgment  should  not  be  set 
aside,  and  the  executor  be  at  liberty  to  plead  plene  ad- 
ministravit,  or  plene  administravit  prseter,  as  he  should  be 
advised. 

The  rule  nisi  came  on  to  be  argued  on  the  22nd  of  Jan- 
uary, and  was  ordered  to  stand  over  till  the  24th;  when 
an  order  was  made,  that,  in  the  event  of  15922.  not  being 
paid  into  Court,  the  rule  of  the  15th  of  January  should  be 
discharged. 

The  rule  was  afterwards  discharged,  and  a  motion  to 
stay  execution  upon  the  judgment  now  came  on  to  be 
heard. 
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1850.  Mr.  Swanston,  Mr.  Ooodeve,  and  Mr.  Jones,  in  support  of 

ViNCKNT      *^®  motion. — In  Clarke  v.  Lord  Onnond  (a),  Lord  Eldon 

*'•  said :  "Ever  since  the  case  of  Morice  v.  Bank  ofEngland(b) 

Godson.  "'         '^ 

it  has  been  the  settled  doctrine  of  the  Court,  that,  where  a 
decree  has  been  obtained  for  payment  of  creditors,  it  is  a 
judgment  for  all;  and  the  Court  will  not  permit  any  par- 
ticular creditor,  by  proceeding  at  law,  to  disturb  that  ad- 
ministration of  the  assets  which  this  Court,  in  the  execu- 
tion of  that  judgment  for  all  the  creditors,  will  decree ;  and 
the  Court  not  being  in  tHe  habit  of  taking  the  word  of  any 
one  as  to  the  amount  of  the  assets  or  debts  till  it  has  a 
report  finding  what  they  are,  and  considering  that  equal 
justice  must  be  done  to  all,  will  not  in  the  meantime  allow 
any  to  touch  the  assets.  Even  if  the  creditor  has  got  a 
jvdgment  before  the  decree,  though  he  may  come  in  and 
prove  as  such,  he  must  not  take  out  execution.  There  are, 
I  understand,  two  creditors  here,  one  for  goods  sold  and 
delivered,  and  another  for  funeral  expenses;  if  they  have 
obtained  judgments  by  which  the  executors  are  personally 
liable  de  bonis  propriis,  I  have  nothing  to  do  with  it;  but 
if  they  are  judgments  de  bonis  testatoris,  it  certainly  would^ 
be  a  case  for  an  injunction."  And  in  a  case  of  Egan  v. 
Baldwin  (c),  where  the  decree  was  after  the  judgment.  Sir 
TT.  M'Mahon  granted  an  injunction,  and  said :  "  By  the 
decree  this  Court  has  taken  possession  of  the  assets  of  the 
testator,  and  deprived  the  executor  of  all  control  over 
them.  The  Court,  therefore,  cannot  permit  him  to  be  sent 
to  gaol  for  not  paying  out  of  assets  which  are  to  be  ad- 
ministered here.  The  form  of  the  judgment  is  of  no  con- 
sequence, nor  whether  it  was  before  or  after  the  decree. 
The  only  question  is,  whether  it  is  sought  to  be  enforced 
after  tlie  Court  is  by  the  decree  in  possession  of  the  asseU 
If  the  Court  is  in  possession,  it  will  restrain  and  send  him, 


(rt)  Jac.  123.  (6)  Cas.  temp.  Talb.  217 ;  4  Bro.  P.  ('.  2S7. 

(c)  2  Molloy,  532;  1  Hogan,  190. 
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after  notice  of  the  decree  into  the  office  (by  injunction  1850. 
against  his  law  proceedings)  against  the  testator's  assets,  Vincbnt 
but  the  creditor  generally  is  entitled  to  the  costs  of  the 
motion  to  stop  him."  The  question  in  each  case  has  been, 
whether  the  judgment,  which  the  creditor  has  obtained  or 
become  entitled  to  at  law,  was  against  the  assets  or  against 
the  executor  personally.  If  it  is  against  the  assets,  as  it 
is  here,  the  injunction  is  granted.  In  Dreurry  v.  Thack- 
er  (a),  where  the  whole  law  upon  the  subject  is  fully  dis- 
cussed by  Lord  Eldon,  the  judgment  had  been  obtained 
before  the  decree,  and  execution  had  even  issued.  In  that 
case  Sir  Thomas  Plumer  had  not  only  restrained  further 
proceedings,  but  had  ordered  the  plaintiffs  at  law  to  sign 
an  authority  for  the  sheriff  to  re-deliver  the  goods  seized 
to  the  executrix.  And  it  does  not  appear  that  this  order 
was  substantially  varied,  for  Lord  Eldon  concludes  his  judg- 
ment by  saying:  "  I  cannot,  therefore,  at  this  moment  as- 
sent to  the  notion  that  this  order  can  in  all  respects  re- 
main, and  I  will  not  undertake  to  say  that  this  case  is 
very  easy  of  solution,  putting  all  these  difficulties  out  of 
,  view ;  but  where  the  case  at  law  affords  an  ulterior  resort 
against  the  bona  propria  of  the  representative,  if  this 
Court  is  so  to  arrange  its  proceedings  as  to  take  care  that 
while  it  destroys  one  remedy  it  does  not  affect  the  other, 
it  seems  to  me  that  a  course  must  be  adopted  somewhat 
different  from  that  of  the  present  order." 

It  is  true,  that  in  Lee  v.  Park  (6),  Lord  Langdale  refused 
to  restrain  a  creditor,  who  had  obtained  judgment  before 
the  decree;  but  it  is  evident,  from  the  stress  laid  by  his 
Lordship  upon  the  particular  and  special  facts  of  the  case, 
that  the  decision  proceeded  on  these  particular  facts,  and 
was  not  intended  to  lay  down,  as  a  general  rule,  that  a  cre- 
ditor, who  has  obtained  judgment  de  bonis  testatoris  be- 
fore the  decree,  cannot  be  restrained  from  proceeding. 

(a)  3  Swaiist.  52J).  (p)  \  Keen,  714. 
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1850. 


ViNCKNT 

V. 
OODHON. 


That  proposition  will  be  advanced  for  the  first  time  bj  the 
creditor  in  this  case. — They  also  referred  to  Terrevoest  v. 
Featherby  (a),  Lord  v.  Worrrdeighton  (6),  Kirhy  v.  Barton{c\ 
Perry  v.  Phelips  (d),  Vernon  v.  TheUusson  {e\  Rouse  v. 
Jones  (/),  Paxton  v.  Douglas  (ff),  Fidden  v.  Fidden  (A), 
Morice  v.  Bank  of  England{x)j  Ranken  v.  HarwoodQc),  Kent 
V.  Pickering  (Z),  Price  v.  Evans  (m\  and  ^i^an  v.  Baldwin  («). 

Mr.  Matins  and  Mr.  Oreene  for  the  creditor. — ^It  must 
be  admitted  that  there  has  been  much  misapprehension 
as  to  the  effect  of  such  a  judgment  as  has  been  obtained 
in  this  case;  but  recent  cases,  and  the  observations  of 
Mr.  Justice  WiUiarns  in  his  Treatise  on  Executors  (o), 
have  removed  this  misapprehension;  and  it  is  now  well 
understood,  that,  although  such  a  judgment  as  the  re- 
spondent has  obtained  is  in  terms  de  bonis  testatoris  onlj, 
yet  that  it  fixes  the  executor  with  an  admission  of  assets; 
and  that,  after  an  ineffectual  or  insufficient  levy  upon  the 
testator's  goods,  the  creditor  would  be  able  to  obtain  pay- 
ment of  the  part  of  his  debt  which  is  not  satisfied  by  the 
goods  of  the  testator,  from  the  executor  personally,  either 
by  scire  fieri  or  an  action  of  devastavit.  Any  dicta,  there- 
fore, of  equity  Judges,  founded  upon  the  suppositions  that 
such  a  judgment  affects  only  the  remedy  against  the  tes- 
tator's assets,  and  that,  •  by  restraining  the  creditor  firom 
enforcing  it,  the  Court  does  not  deprive  him  of  his  per- 
sonal remedy,  must  be  taken  to  have  proceeded  upon  an 
erroneous  hypothesis,  and  not  to  lay  down  the  law  of  the 
Court  As  regards  actual  decisions,  of  all  the  cases  cited 
on  the  other  side,  Egan  v.  Baldwin  is  the  only  one,  where 


(a)  2  Mer.  480. 
(6)  Jac.  148. 

(c)  8  Beav.  45. 

(d)  10  Vea.  34. 
(c)  1  Ph.  46G. 
(/)lPh.462. 
Iff)  8  Ves.  520. 


(A)  1  S.  &  S.  255. 

(0  Caa.  temp.  Talb.  217. 

{k)  5  Hare,  215. 

Q)  5  Sim.  569. 

(m)  4  Sim.  514. 

(n)  1  Hogan,  196;  2  Mollo}%53: 

(o)  Page  1633,  4th  edit 
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a  Court  of  equity  deprived  a  judgment  creditor  of  his  1850. 
priority.  Now  the  authorities  referred  to  in  that  case  Vincint 
are  Paxton  v.  Douglas  (a)  and  Fielden  v.  Fidden  (6).  In 
neither  of  these  cases,  however,  does  it  appear  that  the 
creditor  had  obtained  judgment;  indeed,  in  the  latter,  it 
appears  upon  the  report,  that  the  action  was  commenced 
after  the  decree.  Egan  v.  Baldwin  cannot,  therefore,  be 
regarded  as  of  any  authority.  [The  Vice-ChanceUor, — It 
is  the  decision  of  Sir  W.  M^MaJum,  an  eminent  lawyer.] 
In  Kirhy  v.  Barton  {c),  and  Price  v.  Evans  (d),  the  de- 
cree was  before  the  judgment,  and  the  same  may  have  pro- 
bably been  the  case  in  Kent  v.  Pickering  (e)y  though  the 
report  does  not  shew  how  this  was.  With  regard  to  Drew- 
ry  V.  Thacker  (/),  it  is  impossible  to  read  Lord  Eldon's  ob- 
servations in  that  case,  and  not  to  arrive  at  the  conclusion 
that  he  disapproved  of  any  interference  with  the  priority 
and  the  legal  rights  of  a  creditor,  who,  by  his  diligence, 
had  obtained  judgment  before  the  decree.  [The  Vice- 
Chancellor, — ^What  Lord  Eldon  discusses  in  that  case  is, 
the  difficulty  or  impossibility  of  affording  protection  to 
the  assets,  and  at  the  same  time  of  avoiding  injustice  to 
the  creditor  in  respect  of  his  remedies  arising  out  of  the 
executor's  personal  liability.]  In  Lee  v.  Park{g)y  where 
the  judgment  preceded  the  decree,  the  injunction  was  re- 
fused It  is  impossible  to  sever  the  remedies  against  the 
executor  from  the  right  against  the  assets,  because,  practi- 
cally, execution  must  first  issue  against  the  assets.  It  is 
a  necessary  preliminary  step  to  obtain  the  Sheriff's  re- 
turn of  nulla  bona  Mr.  Justice  Williams  has  conclusively 
shewn  in  his  Treatise  on  Executors  (A),  that  the  middle 
course  attempted  to  be  taken  in  Kent  v.  Pickering  (t),  and 

(a)  8  Ves.  520.  (/)  1  Keen,  714. 

(6)  1  S.  &  S.  255,  (g)  3  Swanst.  629. 

(c)  8  Beav.  45.  (A)  Page  1633,  4th  edit. 

(rf)  4  Sim.  514.  (i)  4  Sim.  514. 
\e)  5  Sim.  569. 


V, 

Godson. 
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1850.  Price  V.  Evans  (a),  of  restraining  execution  against  the  as- 
ViNCKNT  ^^^^y  ^^^  leaving  the  creditors  to  proceed  against  the  ex- 
ecutor personally,  is  impracticable,  and  arose  from  a  mis- 
apprehension of  the  practice  at  law,  which  even  Lord  El- 
don  admitted  that  he  had  misunderstood :  Lord  v.  Worm- 
leigkUmQ)).  [The  Vice-chancellor.— ARj&r  Lord  Eldong 
declaration  in  that  case,  it  may  be  respectfully  said,  that 
many  orders  have  been  made  in  this  Court  without  a  suf- 
ficiently accurate  attention  to  the  forms  of  procedure  at 
law.]  The  rule  is,  that  the  decree  is  only  to  be  prefer- 
red, if  it  precede  the  judgment  in  point  of  time.  In  Lor- 
gan  v.  Bowen  (c),  Lord  Redeadale  said,  "  There  the  credi- 
tor brought  an  action  at  law  against  the  executor;  if  he 
could  prosecute  that  action  with  effect,  and  become  a 
judgment  creditor  before  the  decree,  he  would  have  a  pri- 
ority against  the  personal  assets."  It  is  not  possible  un- 
der the  decree  to  place  the  creditor  in  the  same  positi<m 
in  which  he  now  stands:  suppose  the  executor  confessed  a 
judgment,  or  suppose  th^re  to  be  creditors  who  obtained 
judgments  against  the  testator  in  his  lifetime,  at  law,  the 
present  creditor  would  have  priority  over  these  if  he  gets 
execution  before  them. — ^They  also  cited  Martin  v.  Mar- 
tin (d),  and  Goate  v.  Fryer  (e). 

Mr.  Russell  and  Mr.  C.  HaU  were  for  the  plaintiff  in  the 

suit 

Mr.  Sfvanston  in  reply. — If  the  question  were  before 
the  Court  for  the  first  time,  there  would  be  no  difficulty 
in  dealing  with  it  It  would  then  be  clear,  that,  upon 
general  principles,  this  Court  is  the  proper  tribunal  for 
the  administration  of  the  testator's  assets.     The  fiind  to 


(a)  4  Sim.  514.  (d)  1  Ves.  sen.  211. 

(6)  Jac.  148.  («)  2  Cox,  201. 

(c)  1  Sch.  &  Lef.  299. 


C.\SES   IN   CHANCERY.  725 

be  distributed  is  untouched  by  the  judgment  at  law:  Mo-        1850. 
rice  V.  Bank  of  England  (a).     Martin  v.  Martin,  referred  to       vincrnt 
on  the  other  side,  was  decided  durinp:  the  transition  state       _  *'• 

....  .  .         °  Godson. 

of  the  jurisdiction,  while  passing  from  the  practice  of 
granting  a  particular  to  that  of  making  a  general  decrea 
[The  Vice-Chancellor. — According  to  your  theory,  when 
is  the  plaintiflF  at  law  to  avail  himself  of  the  rights  which 
he  has  acquired  against  the  executor  personally?]  When 
the  insufficiency  of  the  assets  of  the  testator  for  payment  of 
the  debt  is  ascertained  in  the  course  of  their  administration 
in  this  Court  [The  Vice-Chancellor. — Are  you  prepared  to 
pay  the  whole  amount  into  Court  at  once?]  We  will  pay 
into  Court  the  balance  in  our  hands.  The  question  is  be- 
tween this  creditor  and  the  others.  Is  the  decree  to  be 
treated  as  a  nullity,  and  is  the  executor  to  pay  this  de- 
mand in  full  out  of  the  assets?  That  is  really  the  ques- 
tion at  issue.  There  cannot  be  two  administrations,  one 
here  and  another  at  law.  In  Dretvry  v.  Thacker,  Sir 
Thomas  Plumer  had  arranged  the  details  of  a  decree,  upon 
the  supposition  of  an  eventual  personal  liability  of  the  exe- 
cutor. It  is  not  for  me  to  say  whether,  in  the  circum- 
stances of  that  case,  such  a  decree  might  not  have  been  just, 
forthe  administratrix  there  had  been  party  to  a  compromise. 
Whatever  the  executor  has  to  pay  in  respect  of  this  debt  he 
will  be  entitled  to  retain  out  of  the  assets  of  the  testator. 
Therefore,  this  is  clearly  a  question  only  between  this 
creditor  and  the  others;  and  whatever  may  be  the  rights 
of  the  respondent  she  must  enforce  them  in  this  Court. 
At  one  time  an  effort  was  made  to  give  jurisdiction  to 
Courts  of  law  in  such  cases,  and  the  observations  of  Mr 
Justice  Lawrence  in  Tolput  v.  Wells  (b)  illustrates  strongly 
the  difficulties  attending  such  an  attempt. 

The  Vice-Chancellor: — 

I  had  hoped  that  the  progress  of  the  argument  would 

(a)  Can.  temp.  Talb.  217.  (h)  1  M.  &  Selw.  395. 

TOL.  III.  B  B  B  1>.  O.  5. 
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1S50.  change  the  opinion  which,  upon  reading  last  aight  some  of 
ViNCBNT  *^®  authorities  cited,  I  formed  upon  this  motion ;  but  it 
0^  ^'  has  not  done  so :  and  it  seems  to  me  better  for  both  parties 

not  to  postpone  my  decision. 

During  a  part  of  the  earlystage  of  the  discussion,  the  effect 
as  well  as  the  form  of  the  judgment  at  law,  that  has  been 
obtained  against  the  executor,  had  been,  I  think,  mistaken 
by  me;  for  which,  if  an  apology  were  requisite,  it  would 
perhaps  be  afforded  by  the  cases  of  Terrewest  v.  Feather- 
by  (a),  and  Lord  v.  Worrrdeighton  (6),  and  what  is  said  in 
page  543  of  the  report  of  Drewry  v.  Thacker  (c),  a  report 
that  records  many  remarks  of  Lord  Eldon  deserving  most 
particular  attention.  My  present  impression  is,  (and  indeed 
some  at  least  of  the  executor's  counsel  have  admitted),  that 
at  law  the  judgment  concludes  the  executor  upon  the 
question  of  assets  between  him  and  the  plaintiff  at  law, 
that  is  to  say,  fixes  him  as  between  himself  and  the  plain- 
tiff, with  an  admission  of  assets. 

This  judgment,  a  final  judgment  as  I  understand  it,  bar- 
ing been  obtained  and  completed,  though  afler  the  filing 
of  the  bill  yet  before  the  decree,  I  do  not  see  any  sufficient 
ground,  in  point  of  precedent  or  in  reason  or  justice,  for  de- 
priving the  creditor  of  the  benefit  of  it     How  the  matter 
would  have  stood  if  the  decree  had  been  earlier  than  the 
judgment,  or  if  the  judgment  had  been  a  different  kind  of 
judgment,  it  is  not,  I  think,  necessary  at  present  to  consider. 
But  the  judgment,  being  as  it  is,  and  having  preceded  the 
decree,  may  (independently  of  any  personal  liability  at  law 
brought  by  the  judgment  upon  the  defendant  at  law)  hare 
the  effect  of  placing  the  plaintiff  at  law  in  this  Court  above 
all  the  other  creditors ;  for  it  has  not  been  asserted  that  any 
other  judgment  has  been  obtained  against  the  executor,  nor 
has  it  been  alleged  that  there  is  any  unsatisfied  judgment 
which  was  recovered  against  the  testator  in  his  lifetime    It 

(a)  2  Mer.  480.  (b)  .Tac.  148.  (<•)  3  Swauist.  529. 
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is,  however,  I  agree,  to  be  considered  as  possible  that  judg-         1850. 
ments  of  the  latter  description  may  yet  appear.     If  any       vincint 
such  shall  appear,  what  will  be  the  respective  positions,  ^' 

with  regard  to  them,  of  the  persons  holding  them,  and  of 
Miss  Best  and  the  executor?  That  question  it  may  never 
be,  and  certainly  I  think  it  is  not  now,  necessary  to  an- 
swer. For,  however  it  ought  to  be  answered,  and  whether 
the  assets  are  deficient  or  not  deficient,  considering  what 
has  been  said  by  Lord  Eldon  in  Dreurry  v.  Thacker(a\ 
though  not  forgetting  the  other  dicta  and  authorities  cited, 
(especially  the  dicta  in  Clarke  v.  Lord  Ormond  (b)  and 
Vernon  v.  Thelluson  (c),  the  correctness  of  which,  properly 
understood,  and  properly  applied,  seems  unquestionable), 
it  appears  to  me  that  the  difficulties  in  the  way  of  inter- 
fering in  the  executor's  favour  on  this  motion  are,  with 
regard  to  his  personal  liability,  and  (on  that,  if  on  no  other 
ground)  with  regard  to  the  assets,  insurmountable ;  and  I 
must  therefore  refuse  it. 

(a)  3  Swanst.  529.  (A)  1  Ph.  466.  (c)  Jac.  123. 


Hutchinson  i'.  Newark.  j7»^^  g^^ 

A  HIS  was  the  suit  of  infant  next  of  kin  for  the  adminis-  The  Court  re- 
tration  of  the  estate  of  an  intestate  named  Bury  Hutchin-  gJ^'^^^^t'Se 
son.     The  defendants  were  the  intestate's  widow  (who  was  ^^^^  ^f  an 

,  administratnx, 

his  administratrix,  and  had  married  agam),  Mr.  Newark  a  solicitor  who 
(her  husband),  and  other  defendants.  behalf  of  the 

A  motion  was  now  made  on  behalf  of  the  administratrix  i^™heaffiS«of 
and  her  husband,  to  restrain  Mr.  George  Basham  from  her  intestate's 

•  !••  1  r  •       1     f  \      •    o  ^    •        n%     ctote,  from  act- 

acting  as  solicitor  to  the  next  friend  of  the  infant  plamtins  ingas  the  soH- 

in  the  suit,  on  the  ground  that  he  had  acted  as  solicitor  to  the^ncx^of kin 
Mrs.  Newark.  ^'l » !'''}[  ^^f.  ^^ 

administration 
of  the  estate. 

Mr.  Russell  and  Mr.  Daniel,  in  support  of  the  motion, 

B  B  B  2 


V. 

Newark. 
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1850.  cited  Davies  v.  dough  (a).  [The  Vice-Cffiancellor.—Will 
HuTCHiNsoH  i^ot  the  solicitor's  bill  against  Mr.  Newark  be  paid  out  of 
the  assets?]  Possibly;  but  at  all  events  Mr.  Newark  is 
liable  to  the  solicitor.  Mrs.  Newark  was  his  client,  and 
she  has  a  right  to  have  her  confidential  communications 
with  her  solicitor  protected  by  the  injunction  sought 

Mr.  Molina  and  Mr.  W.  D.  Hvans,  for  the  respondents, 
referred,  in  the  course  of  the  discussion,  to  ParraU  v.  Par- 

roM  (b). 

The  Vice-Chancellor: — 

My  opinion  is,  that  the  principle  laid  down  in  Chohnon- 
deley  v.  Clinton  (c)  does  not  apply  to  this  case.  I  think  that 
there  is  no  ground  upon  which  the  Court  ought  to  inter- 
fere to  prevent  this  gentleman  from  communicating  to  the 
next  of  kin  what  took  place  between  him  and  the  adminis- 
tratrix in  the  course  of  the  administration  of  the  estate. 
I  consider  this  to  be  the  right  conclusion  in  the  present 
instance,  though  assenting,  as  I  do  entirely,  to  Lord  Choi- 
mondeUys  case. 

The  motion  was  refused,  veithout  costs. 

(a)  8  Sim.  262.  (6)  2  De  G.  &  S.  259.  (c)  19  Ves,  261. 
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1850. 

Inman  v.  Wearing.  Feb,  laA. 

X  HESE  were  two  demurrers  to  a  bill  filed  by  the  Rev.  a  bill  whb  filed 
James  W.  Inman,  one  of  the  executors  of  Robert  Inman,  J^p*Jawetf 
deceased,  who  was  a  mortgagee  of  three  distinct  estates,  *!«««  estates 

..  ^  (each  of  which 

each  of  which  was  subject  to  a  distinct  first  mortgage.  was  subject  to  a 

The  three  several  estates  were  called  respectively  the  moi4age)"ora 
Millthorpe  estate,  the  Akay  estate,  and  the  Rollings  es-  ^"'"^^Xmort- 

tate.  gagor,  and  an 

mi  \         y   •      *n*i  .11       account  against 

Tne  mortgage  to  the  plamtin  s  testator  was  created  by  the  prior  mort- 
deeds  of  the  17th  and  18th  of  March,  1841.  g^X)  s^ht 

The  first  mortgage  on  the  Millthorpe  estate  became  to  impeach  a 

^  ^  ^  *-  sale  made  by 

vested  in  the  defendant  Wearing,  who  was  alleged  by  the  one  of  the  prior 
bill  to  have  been  in  possession,  and  to  have  sold  that  es-  l^^i^J^dent 
tate.      The  first  mortgage  on  the  Akay  estate  became  **"*•    ^t^^ c 

o^3  J  not  seek  or  of- 

vested  in  John  Edward  Norris,   John   Stanley,  William  fer  to  redeem 

the  prior  in- 

Henry  Rawson,  Charles  Milne,  and  William  John  Norris,  cumbrances:— 
who  were  also  defendants;  and  they  were  alleged  by  the  ^^ju  ^*ot  * 
bill  to  have  taken  possession,  and  to  have  sold  to  the  de*  ™nltifiunou8, 

^  ^  but  was  demnr- 

fendant  William  Inman,  who,  with  another  defendant,  rable,onthe 
named  Anne  Inman,  were  the  co-executors  of  the  plain-  contained  no 
tiff.     The  first  mortgage  on  the  Hollings  estate  became  0^^^^  redeem. 
vested  in  another  defendant,  named  Thomas  Christopher 
Burrill;  who  was  alleged  to  have  entered  into  possession, 
but  not  to  have  sold  any  part  of  that  estate. 

The  prayer  was  for  an  account  of  what  was  due  for 
principal  and  interest  to  the  defendants,  the  prior  mort- 
gagees, on  their  several  mortgages,  and  to  the  plaintiff  and 
the  defendants,  William  Inman  and  Anne  Inman,  as  the 
executors  of  Robert  Inman,  under  the  indentures  of  mort- 
gage, dated  the  17th  and  18th  of  March,  1841;  and  for  an 
account  of  all  sums  of  money  possessed  and  received  by 
the  prior  mortgagees  in  respect  of  the  rents  and  profits  of 
the  said  several  estates  so  mortgaged  to  them  respectively 
as  aforesaid,  or  which,  but  for  their  respective  wilful  de- 
fault,  they  might  have  received;   and  that  an  account 
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1860.         might  also  be  taken  of  the  produce  of  the  sales  of  the 
Inman        Millthorpe  estate  and  of  the  Akay  estate,  or  which,  but 
^-  for  their  respective  wilful  default  they  might  respectively 

have  received  in  respect  of  the  produce  of  such  sales;  and 
that,  in  taking  the  account  of  the  monies  received,  or  which 
ought  to  have  been  so  received,  for  or  in  respect  of  the 
Akay  estate,  the  defendants,  who  had  sold  the  same,  might 
be  charged  with  such  further  sum  as  they  ought  to  have 
received  for  the  sale  beyond  the  sum  of  25002.,  in  case  the 
estates  had  been  sold  by  them  with  due  prudence  and  pre- 
caution; and  that  the  defendants  might  be  respectively 
decreed  to  pay  what  should  be  found  due  from  them  re- 
spectively on  taking  the  aforesaid  accounts;  and,  if  it 
should  appear,  on  taking  the  aforesaid  accounts  of  the 
produce  of  the  sales  of  the  Millthorpe  estate  and  of  the 
Akay  estate,  that  any  parts  of  the  purchase-monies  of  the 
respective  estates  had  not  been  received  by  the  defendants 
Thomas  Wearing,  John  Staveley,  William  Henry  Rawson 
the  younger,  Charles  Milne,  William  John  Norris,  and 
James  Edward  Norris  respectively,  that  proper  inquiries 
might  be  directed,  to  ascertain  under  what  circumstances 
the  purchase-monies  had  not  been  received;  and  that 
proper  directions  might  be  given  for  completing  the  sales; 
and  that  the  surplus  of  such  respective  purchase-monies, 
after  payment  of  what  should  be  found  due  to  the  said 
last-named  defendants  respectively  on  their  aforesaid  sales, 
might  be  applied  towards  satisfaction  of  what  was  due  to 
the  plaintiff  and  defendants,  Anne  Inman  and  William  In- 
man, as  such  executors  as  aforesaid,  under  the  indentures 
of  mortgage,  dated  the  17th  and  18th  of  March,  1841 ;  and 
that  the  remainder  of  the  property  comprised  in  the  inden- 
ture, dated  the  18th  of  Marfli,  1841,  might  be  sold,  and 
that  the  proceeds  of  such  sale  or  sales  might  be  applied  in 
payment  of  what  was  due  to  the  plain  tiff  and  the  defendants, 
Anne  Inman  and  William  Inman,  as  aforesaid;  and  that 
the  surplus,  if  any,  of  such  proceeds  might  be  applied  ac- 
cording to  the  right*  of  the  parties  under  the  respective 
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indentures  of  mortgage  aforesaid.     But  the  bill  did  not        1850. 
seek  or  offer  to  redeem  the  prior  mortgages. 

To  this  bill  the  defendants,  who  had  the  prior  mort- 
g^es  on  the  Akay  and  HoUings  estates,  respectively  de- 
murred for  want  of  equity  and  multifariousnesa  The  de- 
murrers were  argued  together. 

Mr.  Matins  and  Mr.  Sidney  Smith  in  support  of  one,  and 
Mr.  Swanston  and  Mr.  JRobson  in  support  of  another  de- 
murrer.— The  mortgagor  could  not  himself  have  compre- 
hended in  one  suit  the  redemption  of  three  distinct  mort- 
B;ages.  Nor  could  a  purchaser  of  the  equity  of  redemption. 
How  then  can  a  second  mortgagee?  A  mortgage  would 
be  a  very  bad  security  if  the  mortgagor  could,  after  mak- 
ing it,  so  implicate  the  equity  of  redemption  with  that  of 
other  distinct  property,  that,  in  any  proceedings  respect- 
ing the  mortgage,  all  the  parties  interested  in  the  other 
property  must  be  brought  before  the  Court  If  it  be  said, 
that  there  must  be  inconvenience  on  one  side  or  the  other, 
surely  the  mortgagor  and  the  puisne  incumbrancers  who 
choose  to  advance  their  money,  knowing  of  the  rights  of  the 
prior  mortgagee,  are  the  persons  who  ought  to  suffer  it. 
— [They  cited  Brooks  v.  Lord  Whitworth  (a),  Salvidge  v. 
Hyde  (6),  Pearse  v.  Hewitt  (c),  Attorney-General  v.  Oold- 
smiths'  Company  (d),  Attorney- Generai  v.  Cradock  (e). 
They  also  commented  on  and  distinguished  Campbell  v. 
Mackay  (/).]  Even  if  the  bill  were  not  multifarious  it 
must  fail  for  want  of  equity,  for  it  does  not  pray  for  re- 
demption against  the  demurring  defendants:  Dalton  v. 
Hayter  (g). 

The  Vice-Chancellor: — 
With  regard  to  multifariousness,  the  case  is  shortly  thus: 

(a)  I  Madd.  86.  (e)  3  My.  &  Cr.  85. 

(6)  5  Madd.  138.  (/)  1  My.  &  Cr  603. 

(c)  1  Sim.  471.  (f/)  7  Be^w  313. 
\d)  5  Sim.  670. 
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— The  plaintiff  holds  one  entire  security  upon  serei 
tates  belonging  to  a  person  named  Upton,  who  is  the  i 
of  all  of  them.  When  lie  created  the  plaintiff's  sec 
the  property  was  subject  to  different  charges  affectii 
ferent  parts  of  it,  in  favour  of  different  incumbra 
In  order  to  discuss  the  question  of  multifariousnes 
existence  of  the  equity  must  be  assumed.  Assumin 
existence  of  an  equity,  the  right  as  between  the  pU 
and  his  mortgagor  is  a  single  right,  to  the  discussi 
■which  other  persona  haying  different  interests  are  i 
sary  or  proper  parties.  The  subject  of  multifarioi 
has,  I  think,  never  been  better  and  more  satisfactoril 
cussed  or  illustrated  than  it  has  been  of  late  years, 
ticularly  refer  to  two  cases  before  the  Lord  Chan< 
one  of  which  came  before  the  House  of  Lords,  in  thi 
sence  of  the  present  Lord  Chancellor,  in  the  intervi 
tween  his  two  Chancellorships.  One  is  Campbdl  v. 
kay  (a),  and  the  other  Attomey-GeTieral  v.  Corporati 
Pode  (b).  The  latter  case  came  before  the  House  of  I 
and  is  reported  under  the  name  of  Parrv.  Attorney- 
ral(c).  Upon  that  occasion,  after  Lord  Lyndhur^ 
another  peer  had  spoken,  the  Lord  Chancellor  sa 
"  Now,  nothing  can  be  more  difficult  than  to  lay 
rules  as  to  multifariousness.  As  cases  necessarily 
before  the  Court  in  various  shapes,  many  matters  a 
be  considered  before  a  rule  can  be  laid  down  applical 
all  cases;  because,  however  important  it  is  to  preven 
defendant  from  being  exposed  to  the  expense  of  litigi 
where  it  appears  that  he  is  only  interested  in  part 
yet,  if  that  rule  were  to  be  strictly  adhered  to,  it  v 
frequently  become  impossible  to  agitate  the  whole 
when  some  one  defendant  was  interested  only  in  pt 
it.  That  was  brought  under  the  consideration  of  Sir 
Leach,  who  laid  down  no  general  rule ;  but,  with  the  s 


(a)  lMyl,&Cr.W3.         (6)  4MyI.&Cr.l7.         {c)6C.*f 
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ty  which  belonged  to  him  probably  more  than  to  any  other         i860. 
Judge,  of  stating  with  great  precision  the  grounds  upon        Inmax 
which  he  conceived  a  particular  rule  ought  to  be  adopted,      wbarino 
in  the  case  referred  to  (a),  he  puts  it  upon  this,  that  if  the 
case  be  an  entire  case  as  against  one  defendant,  no  other 
defendant  then  has  a  right  to  complain,  although  he  is 
connected  only  with  some  portion  of  the  whole  case.    The 
consequence  of  adopting  a  different  rule  would  obviously 
be,  that,  in  order  to  prevent  an  objection  for  multifarious- 
ness, you  must  split  an  entire  case."     Concurring  entirely 
in  these  observations,  I  think  that  they  apply  to  the  pre- 
sent case. 

The  question  of  want  of  equity  remains.      Now  the  re- 
collection of  the  Registrar  Mr.  Colville,  sen.,  agrees  with 
mine  in  this,  that  a  decree  for  redemption  is  not  prefaced 
by  mentioning  any  submission  to  redeem.     In  a  case  not 
wholly  wanting  in  analogy  to  the  present,  a  bill  for  an 
account,  I  believe  that,  although  a  decree  in  a  case  where 
the  plaintiff  ought  himself  to  account,  in  order  to  effect 
complete  justice,  is  always  prefaced  by  a  submission  to  ac- 
count, yet  a  bill  cannot  be  demurred  to  for  want  of  such 
a  submission.     For  these  reasons,  among  others,  I  should 
have  thought,  upon  principle,  that,  if  the  bill  had  stated  a 
case  in  which  redemption,  either  wholly  or  in  part,  was 
requisite  or  proper,  a  demurrer  ought  not  to  be  allowed,  be- 
cause redemption  is  not  asked,  especially  as  a  decree  for 
redemption  does  not  make  it  compulsory  upon  the  plaintiff 
ever  to  pay  or  to  redeem,  but  merely  ^ves  him  the  alterna- 
tive of  paying  or  of  losing  the  right  of  redemption.  If,  there- 
fore, the  case  had  rested  on  principle,  or  on  my  own  recol- 
lection of  the  law,  I  should  not  have  allowed  the  demurrers 
on  this  ground.    But  the  authority  of  a  dictum  of  a  Judge  of 
great  learning  and  experience  has  been  produced,  and  I 
cannot  decline  to  pay  attention  to  it.    I  find  Lord  Langdale, 

(a)  Turner  v.  Robitison,  1  S.  &  S.  313. 
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1860.        in  DaUon  v.  Hayter,  thus  expressing  himself  (a) : — "  Now,  to 
Inman        ^^^  ^^^  there  is  a  demurrer  for  want  of  equity ;  and  the  first 
*•  ground  of  demurrer  is,  *  I  am  a  mortgagee  on  the  Shanks 

estate,  and  you  do  not  offer  to  redeem  me.'  If  the  ques- 
tion in  this  cause  related  to  the  Shanks  estate,  I  should 
say  that  this  was  a  decisive  answer  to  this  bill;  for  I  take 
it  to  be  settled,  that  the  owner  of  the  equity  of  redemp- 
tion cannot  make  a  mortgagee  a  party  to  any  suit  in  this 
Court  without  offering  to  redeem  him."  And  then,  a  lit- 
tle further  on,  there  is  this  passage: — "Mr.  Wood  has  veiy 
properly  admitted  that  a  mortgagor  cannot  make  a  mort- 
gagee a  party  in  respect  of  his  mortgage  estate  without 
offering  to  redeem  him."  In  opposition  to  this  dictum, 
can  I  hold  this  bill  sufficient?  On  that  point  alone  I  wish 
to  hear  the  plaintiffs  counsel. 

Mr.  RxisseU  and  Mr.  Piggott,  for  the  plaintiff. — ^There  is 
an  allegation  in  the  bill,  that  the  plaintiff  is  desirous  of 
having  the  property  sold;  that  must  be  tantamount  to  an 
offer  to  redeem:  Parker  v.  Alcock(b).  The  observations 
ascribed  to  Lord  Langdale  in  DcUton  v.  Hayter  (a)  are 
mere  obiter  dicta. 

The  Vice-Chancellor: — 

The  dismissal  of  a  bill  to  redeem  otherwise  than  for 
want  of  prosecution  operates  as  a  foreclosure.  It  may  be 
questionable  whether  it  would  have  this  effect  if  it  did  not 
pray  for  redemption ;  and  that  observation  is  certainly  in 
favour  of  the  dictum  in  DcUton  v.  Hayter.  I  do  not  how- 
ever say,  that  it  would  have  been  sufficient  to  convince 
me  independently  of  that  authority.  Now  the  dictum  in 
Dalton  V.  Hayter  may  be  said  to  be  extra  judicial;  but  it 
is  a  clear  and  distinct  expression  of  the  opinion  of  a  Judge 
of  great  experience  and  authority,  upon  a  subject  with 

(a)  7  Beav.  310.  (h)  Youngc,  361. 
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which  he  has  all  his  life  been  familiar.     I  cannot,  there-        18^. 
fore,  act  upon  the  opinion  which  I  might  have  formed  in-        Inman 

dependentljof  that  authority.     The  demurrer  must  be  al-  ^  ^' 
lowed,  without  costs,  and  with  leave  to  amend  generally. 


SiBBERiNO  v.  The  Earl  of  Balc arras.  March  2nd. 

X  HIS  was  a  suit  to  set  aside  a  sale,  made  in  1822,  of  an  in  1822,  the 
interest  which  was  then  reversionary  in  a  small  estate  at  y^fo'n°(ex-'*" 
Blackwood  near  Wigan.     At  that  time,  the  property  was  P«ctant  on  a 

.  .  .  .  ,  .  l»fe  estate,  and 

vested  in  one  Robert  Sibbering  for  life,  with  remainder  to  subject  to  in- 
his  son,  the  plaintiff  Ralph  Sibbering,  in  fee,  subject  to  ^h^J^er- 
three  mortgages  created  by  the  father  and  son  in  favour  of  "n^j^J"^"*" 
a  Mr.  Maudesley,  a  Mr.  Gaskell,  and  Alexander  then  Earl  of  purcbaaer  died, 

"^  '  and,  in  1830, 

Balcarras.  the  tenant  for 

The  sale  in  question  was  effected  by  a  deed,  dated  the  i846*there-" 
28th  of  June,  1822,  whereby,  in  consideration  of  200t,  the  versbner  filed 

'  '  "^ '  '  a  bdl  to  set 

plaintiff  conveyed  to  Alexander  then  Earl  of  Balcarras  wide  the  sale 
the  reversion  expectant  on  the  death  of  Robert  Sibbering,  t^t'JZ 
subject  to  the  existing  mortgages.  nor™^ 

In  1823,  the  plaintiff  joined  in  certain  indentures  of  lease  ^®'  **»«  ^^^J- 

^  "^  .  — //cW,that 

and  release,  dated  the  30th  and  31st  of  October  in  that  year,  the  length  of 
whereby  Maudesley,  Gaskell,  and  the  two  Sibberings,  in  gnch  evidence 
consideration  of  a  release  of  the  Earl's  mortgage  debt,  and  o[the^*^^^^- 
of  the  Earl  paying  the  two  other  mortgage  debts,  conveyed  tion  as  a  Court 

,  of  justice  could 

the  land  to  the  Earl  in  fee.  not  disregard; 

The  Earl  died  in  1825,  and  the  present  defendant  was  JJ^^n?  y""^ 
his  -devisee.  ^!^  ^^*  *lf  P»^ 

since  the  death 

In  1830,  Robert  Sibbering  died.     The  bill  was  filed  in  of  the  tenant 
1846;  and  the  ground  on  which  the  sale  was  sought  to  be  was  dismissed 
impeached,  was  that  of  undervalue ;  and  evidence  was  ad-  ^xhrruieson 
duced  of  the  plaintiff  having  been,  when  it  was  made,  in  ^^*c^  »  Court 

*  acts  with  re- 

spect to  stale 
demands,  are  never  more  properly  applied  than  where  the  nature  of  the  case  throws  the  burthen  of 
proof  on  the  defendant. 


736  CASES   IN  CUANCEET. 

1850.        distressed  circumstances.     The  delay  in  filing  the  bill  was 
SiRBERiNo     unexplained. 

V. 

Balcarras.  M^-  ^^yd  and  Mr.  Bennett  for  the  plaintiff. — The  bur- 
den of  shewing  the  adequacy  of  the  sum  paid  is  upon  the 
defendant,  who  has  not  adduced  satisfactory  evidence  upon 
the  subject.  As  to  the  lapse  of  time,  a  Court  of  equity 
acts  by  analogy  to  the  statute  of  limitations,  and  twenty 
years  have  not  elapsed  since  the  plaintiff's  title  accrued  in 
possession:  Oowland  v.  De  Faria(a),  Wood  v.  Abrey(b), 
Pickett  V.  Loggon  (c),  Wood  v.  Dowries  (d),  Allfrey  v.  -43- 
frey  (e). 

Mr.  Roundell  Palmer  and  Mr.  J,  V.  PrioTy  for  the  de- 
fendant, were  not  called  upon. 

The  Vicb-Chancbllor  : — 

The  bill  in  this  case  was  filed  in  1846,  to  set  aside  a  sale 
made  by  the  plaintiff  in  1822,  in  such  circumstances,  that, 
had  the  sale  been  of  any  interest  in  possession,  it  could 
not,  upon  any  principle  of  law  or  equity,  or  justice,  hare 
been  impeached.  It  has  been  said,  and  not  inaccurately, 
that  this  Court,  whether  soundly  or  not,  does  certainly  act, 
with  regard  to  sales  of  reversionary  interests,  upon  prin- 
ciples in  some  degree  peculiar  to  those  cases,  and  not  i^ 
plicable  to  sales  of  interests  in  possession.  I  am,  however, 
not  at  all  sure,  that  this  instance  can  be  brought  withiQ 
the  influence  of  these  principles.  The  plaintiff,  in  182o, 
concurred  with  his  father  and  all  the  incumbrancers  in 
conveying  the  entire  interest  in  the  estate,  both  in  posses- 
sion and  reversion,  to  the  late  Earl  of  Balcarras.  And  it 
is  not  certain  that  that  contract  would  have  been  carried 
into  effect  if  the  plaintiff  had  not  joined. 

(a)  17  Ves.  20.  (d)  18  Ves.  120. 

(6)  3  Madd.  417.  (e)  1  Mac.  &  G.  87. 

(c)  14  Ves.  21.5. 
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Assuming,  however,  that  the  principles  applicable  to 
sales  of  reversionary  interests  do  apply  to  this  case,  and 
that  the  reversion  was  actually  sold  at  an  undervalue,  as 
has  been  contended,  how  does  the  matter  stand?  The  te- 
nant for  life  died  in  1830,  more  than  sixteen  years  before 
the  filing  of  the  bill,  and  the  purchaser  died  as  long  ago  as 
1825.  The  circumstances,  condition,  and  history  of  the 
plaintiff  during  all  the  interval  are  entirely  unexplained, 
except  so  far  as  an  inference  may  legitimately  be  drawn 
from  his  condition  previously  to  the  sale.  Under  such  cir- 
cumstances, the  Court  is  bound  upon  authority,  and  by  rea- 
son, to  presume  strongly  in  favour  of  the  validity  of  the 
transaction.  The  very  length  of  time  affords  evidence 
which  it  is  the  duty  of  a  Court  of  justice  not  to  disregard. 
It  has  been  said,  that,  if  the  case  is  to  be  treated  by  analogy 
to  the  statute  of  limitations,  the  plaintiff  would  have  had 
twenty  years  after  his  father's  death ;  and  that  this  period 
had  not  elapsed  at  the  time  of  filing  the  bill.  But,  although 
a  Court  of  equity  may  consider  itself  bound,  and  may  be 
bound  for  certain  purposes,  by  the  statute  of  limitations,  it 
is  not  bound  to  give  relief  in  every  case  where,  under  analo- 
gous circumstances,  the  statute  of  limitations  would  not 
have  applied  at  law.  It  is  the  duty  of  the  Court  to  act 
upon  that  presumption  which  a  Court  of  justice  most  pro- 
perly entertains  against  stale  demands,  and  which  can 
never  be  more  properly  applied  than  in  a  case  like  the 
present,  where  the  burden  of  proof  upon  a  most  material 
point  in  controversy  is  thrown  upon  the  defendant  I  am 
of  opinion  that  there  is  not  sufficient  to  resist  the  presump- 
tion in  favour  of  the  transaction  arising  from  length  of 
time.  Justice  and  reason  appear  to  me  to  require  that  the 
bill  should  be  dismissed,  with  costs. 


1850. 


SiBBERINO 
V. 

Earl  or 
Balcarras. 
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March  Sth.  HiPKIN  V.  WiLSON. 

Lands  were  li-  JL  HIS  was  a  demurrer  to  a  bill  filed  by  persons  claiming 
for  life,  with  re^  to  be  interested  under  limitations  of  the  equity  of  redemp- 
fe^er  MidTh?/  *^^°  contained  in  a  mortgage  deed,  which,  it  was  submitted, 
•on  should  ap-  had  changed  the  devolution  of  the  property, 
nuiinder  to  the  The  mortgagors  were  William  Webster,  the  father,  and 
I^Sidnd^J'to  "^  WUliam  Webster,  the  son.  By  indentures,  dated  the  7th 
thefetherand     ^^^^  3^}^  ^f  December,  1826,  the  estate  in  question  was 

•on  m  fee.  The  '  *         , 

filther  and  son    convcycd  to  BL  R.  Clarke  and  G.  P.  Lowther,  their  execu- 

appoint  in  fee,  ,     .    .  i  •  /•       a/\/\/v  -l 

bywayofmort-  tors,  admmistrators,  and  assigns,  for  2000  years,  byway 
^isr,'thalon  of  mortgage,  to  secure  10,0001  and  interest;  and,  subject 
repayment  of      thereto,  to  such  uscs  as  the  father  and  son  should  jointly 

the  mortgage-  ^  ^  .  i_  /• 

money,  the  appoint;  and,  subject  to  such  appomtment,  to  the  use  of 

•houWcMiTey  the  father  for  life;  with  remainder  to  such  uses  as  the  son, 

menu  ufthe  ^  ^®  should  survive  the  father,  should  appoint;  with  re- 

fether  and  •on,  maiudcr  to  the  use  of  the  son  in  tail ;  with  an  ultimate  re- 

their  heirs  or  ,  i       /.    i  t  •      /•  •    • 

assigns,  or  as      mamder  to  the  father  and  son  m  fee  as  joint  tenants. 
reef;  and  it  was       ^^^  abovc  mortgage  was  paid  ofi*;  and  that  in  question 
declared,  as  be-  jjj  ^he  suit  was  effected  by  indentures  of  lease  and  release 

tween  the  fJEither  ^  •' 

and  son,  that      and  appointment,  dated  the  23rd  and  24th  of  December, 

4 1| A  fn tn AT* 

should,  during  1839,  and  made  between  the  father,  the  son,  and  the  mort- 
doJrftheTn^-  8^^®^,  to  whom  the  estate  was  conveyed  in  fee,  subject  to 
terest  on  Uie       the  following  proviso  for  redemption : — 

mortgage-debt: 

Held,  that  the  "Provided  always,  and  it  is  hereby  agreed  and  declared, 
ation  of  the  es-  that  if  the  said  William  Webster,  the  father,  and  William 
tote  wM  no*^^j^.^  Webster,  the  son,  or  either  of  them,  or  their  or  either  of 
proviso.  their  heirs,  executors,  or  administrators,  do  and  shall  pay 

unto  the  said  [mortgagees]  the  sum  of  25002.  [&a]  they 
the  said  [mortgagees]  shall  and  will,  upon  the  request,  and 
at  the  costs  and  charges  of  the  said  William  Webster,  the 
father,  and  William  Webster,  the  son,  their  heirs  or  assigns, 
convey  and  assure  all  and  singular  the  said  hereditaments 
and  premises  unto  the  said  William  Webster,  the  father,  and 
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William  Webster,  the  son,  their  heirs  or  assigns,  or  unto         1850. 

such  other  persons  as  they  shall  direct  or  appoint."  The  deed 

also  contained  a  declaration  that,  as  between  the  father  and 

son,  and  without  prejudice  to  the  rights  of  the  mortgagees, 

the  mortgage  debt  should  not  be  considered  as  the  personal 

debt  of  either  of  them,  but  as  a  charge  merely  upon  the 

mortgaged  hereditaments;  and  that  all  interest  which  should 

be  payable  during  the  father's  lifetime  should  be  paid  by 

him. 

The  son  died  in  the  lifetiipe  of  the  father,  who  was  also 
since  dead ;  and  the  devisees  of  the  father  filed  the  present 
bill,  praying  for  a  declaration,  that,  under  the  limitations 
of  the  mortgage  deed,  the  father  and  son  became  equitably 
.entitled  to  the  mortgaged  hereditaments  as  joint  tenants, 
subject  to  the  mortgage,  and  that  the  plaintiffs  were  now 
entitled  thereto.  The  defendants,  who  were  the  persons 
entitled  under  the  original  limitation  to  the  son  in  tail, 
demurred  generally  for  want  of  equity. 

Mr.  Matins  and  Mr.  Oreene  supported  the  demurrer,  and 
contended,  that  by  the  mortgage  the  original  limitations 
were  not  intended  to  be  and  were  not  changed,  except  so 
fkr  as  was  required  for  the  purpose  of  the  mortgage.  They 
cited  Jackson  v.  Innes  (a). 

Mr.  Swanston  and  Mr.  jRgwcA,  for  the  plaintiffs,  submitted, 
that  an  intention  to  change  the  devolution  of  the  equity  of 
redemption  was  apparent  upon  the  mortgage  deed. — They 
referred  to  Lord  Fauconberg  v.  Fitzgerald  (6),  Anson  v. 
Lee  (c),  Bamett  v.  Wilson  (d),  Clark  v.  Burgh  (e). 

The  Vioe-Chancellor: — 

The  question  is,  whether  there  is  to  be  collected  from  the 

(a)  1  Bligh,  104.  (d)  2  Y.  &  C.  C.  C.  407. 

(6)  6  Bro.  P  C.  2.95.  (e)  2  Coll.  221. 

(e)  4  Sim.  364. 
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1850. 


HiPKIN 
V. 

Wilson. 


deed  of  1839,  as  stated  in  the  bill,  an  intention  to  change 
the  course  of  limitation,  or  the  manner  of  settlement,  to 
any  other  extent  than  was  necessary  for  the  purpose  of  the 
mortgage.  Independently  of  authority,  I  should  think  this 
question  one  that  ought  to  be  answered  in  favour  of  the  de- 
fendants, and  the  authorities  appear  to  support  that  view. 
It  would  perhaps  be  sufficient,  to  justify  this  conclusion, 
that  there  is  not  to  be  found  in  the  deed  of  1839  any  ex- 
pression of  intention  to  vary  the  course  of  the  settlement 
But  in  this  case  there  is  whs^t  is  equivalent  to  a  deckra- 
tion  of  a  contrary  intention,  namely,  a  provision  that  the 
father  is  to  keep  down  the  interest  upon  the  mortgage 
debt  during  his  life. 

Demurrer  allowed. 


March  14^. 

Where  a  plain- 
tiff, as  one  of  a 
claas,  claimed  a 
share  of  residue 
of  a  testator^s 
estate  against 
his  executors, 
a  plea  by  them 
of  the  plaintiiTs 
illegitimacy,  to 
be  valid,  must 
be  put  in  on 
oath.     Where 
this  was  not 
done,  a  plea  was 
taken  off  the 
file  of  the 
Court 


Wild  v,  Gladstone. 

L  HE  plaintiff,  by  his  bill,  stated  that  a  testator  had  be- 
queathed a  share  of  residue  to  the  children  of  Mr.  Wild, 
and  claimed  a  part  of  it  as  one  of  such  children,  and  for 
the  administration  of  his  estate. 

The  defendant,  the  personal  representative  of  the  tes- 
tator, put  in  a  plea  to  this  bill,  that  the  plaintiff  was  ille- 
gitimate.    The  plea  was  not  put  in  upon  oath. 
The  plea  now  came  on  for  argument. 

Mr.  Russell  and  Mr.  Glasse,  in  support  of  the  plea,  sub- 
mitted that  it  did  not  require  to  be  put  in  upon  the  oath 
of  the  defendant.  Lord  Redesdale,  in  his  Treatise  on 
Equity  Pleading  (a),  says : — "  And  pleas  in  bar  of  matters 
in  pais  must  be  upon  oath  of  the  defendant;  but  pleas  to 


(a)  Mitf.  Eq.  PI.  301,  4th  edit. 
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ibe  jurisdiction  of  the  Court,  or  in  disability  of  the  person        1850. 
of  the  plaintiff,     .     .     .    need  not  be  upon  oatL''  ^,j^„ 

Olai>8toni» 

Mr.  J,  A,  Cooke  in  support  of  the  bill 

The  Vice-Chancellor: — 

I  have  no  doubt  that  the  plea  ought  to  have  been  put 
in  upon  oath.  My  only  doubt  is,  whether  the  plea  should 
be  overruled  or  ordered  to  be  taken  off  the  file.  With 
leave  of  the  Court,  a  notice  may  be  given  that  the  plea 
may  be  taken  off  the  file. 

Mr.  Russell,  for  the  defendant,  consented  that  the  case 
should  be  treated  as  if  such  .a  notice  had  been  given  and 
were  now  on. 

The  Vice-Chancellob  then  directed  the  plea  to  be  taken 
off  the  file. 


IIaiq  v.  Gray.  Mayltt. 

JL  HIS  was  a  suit  by  a  surviving  partner  against  a  debtor  in  a  suit  for  aa 
to  the  firm  for  an  account  of  the  dealings  between  the  de-  I^^J,^^!^ 
fendant  and  the  partnership.  ^^  against  a 

««,/.!,  /i.  /.  .  1  debtor  to  the 

The  defendant  demurred  for  want  of  parties,  the  execu-  firm,  it  it  not 
tor  of  the  deceased  partner  not  having  been  brought  before  J^aSuy  to  m2ia 
the  Court  *^«  p^^*^ 

representatiTe 
of  the  deceased 
Dartner  a  Dartv 

Mr.  Lee  and  Mr.  F.  S.  WiUiams,  in  support  of  the  de- 
murrer, cited  Miller  v.  Crawford  (a),  Wilkinson  v.  Hender- 
son (6),  Thorp  V.  Jackson  (c).  Hills  v.  Nash  (d). 

(a)  9  Law  J.,  Ch.,  N.  S,  195.  (c)  2  Y.  &  C.  553. 

(6)  1  M.  &  K.  589.  (cO  1  Pb.  698. 

VOL.  III.  C  C  C  D.  a   6. 
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1860.  Mr.  Russell  and  Mr.  Haig  were  not  called  upon  to  sap- 

port  the  bill 

The  Vicb-Chancellob: — 

I  apprehend  it  to  be  generally  true,  that,  a  debt  having  be- 
come due  to  a  partnership  of  two  persons,  one  of  them  hay- 
ing died,  and  the  debt  being  in  its  nature  demandable  by 
a  suit  in  equity,  the  surviving  partner  may  sue  fcir  it  in 
equity,  (whether  the  amount  is  to  depend  on  the  result  of 
an  account  or  otherwise,)  without  making  the  representa- 
tive of  the  deceased  partner  a  party.  There  may,  however, 
be  circumstances  requiring  a  departure  from  this  general 
rule;  and  the  question  is,  whether  there  are  here  any  such 
circumstances?  One  relied  upon  is,  that  of  the  executor  of 
the  deceased  partner  having  written  to  the  debtor  with  re- 
spect to  the  debt,  to  accelerate  its  payment;  but  I  do  not 
think  this  sufficient  to  create  an  exception  to  the  general 
rule.  Another  circumstance  relied  upon  is,  that  the  alleg- 
ed debtor  has  himself  filed  a  bill  against  the  surviving 
partner,  making  the  representative  of  the  deceased  partner 
a  party  to  it  Assuming  him  to  have  been  correct  in  taking 
that  course,  I  think  that  it  does  not  vary  the  right  of  the 
surviving  partner  to  sue  as  he  sues  here. 

Demurrer  overruled,  without  costs. 
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1850. 

Hawkes  V,  The  Eastern  Counties  Railway  Company.  issi. 

B  March  14^. 

Y  an  agreement,  bearing  date  the  27th  of  May,  1847,  A  Railway 

and  made  between  the  Eastern  Counties  Railway  Com-  tempkSng^"" 
pany  of  the  one  part,  and  Henry  Hawkes  of  the  other  ^J  e^vour- 
part,  after  reciting  that  the  Company  were  promoting  a  ^°»  ^  **^*^" 
bill  before  Parliament  to  enable  them  to  make  a  railway  purpose,  con- 
from  Wisbeach  to  Spalding;  and  that  the  proposed  rail-  tenant  for  life 
way  was  intended  to  pass  near  to  the  residence  of  the  said  of'theV^'a^ 
Henry  Hawkes,  situate  at  Spalding,  in  such  a  manner  as  ^  obtain  in 

their  Act  neces* 

would  most  seriously  damage  the  same,  and  render  it  un-  sary  powers  for 
fit  for  habitation;  and  after  reciting  that  Henry  Hawkes  under^Act 
had  hitherto  opposed  the  passing  of  the  said  bill  into  a  J^?"^^  ^®y  ®^" 

■aineo,  w  wbs 

law,  but  had  consented  to  withdraw  his  opposition,  upon  a  question  whe- 
the  said  Company  entering  into  the  agreement  thereinafter  power  to  take 
contained, — it  was  expressed  to  be  agreed  by  and  between  "^^o^^JJj^ 
the  parties  thereto,  that,  in  the  event  of  the  said  bill  in  its  land:— //eW, 

,  >,  that  they  were 

then  present  or  any  amended,  modified,  or  altered  form,  for  nevertheless 
the  like  objects  or  any  or  either  of  them,  (and  to  which  ca%to*p«form 
the  said  Eastern  Counties  Railway  Company  should  be  ^^^^^^^ 
parties  or  promoters),  passing  into  a  law,  the  said  Eastern  ^^r  the  same 
Counties  Railway  Company,  their  successors  or  assigns,  have  been  given 
would  purchase,  and  they  thereby  agreed  to  purchase,  had,*th^™^^ 
of  and  from  the  said  Henry  Hawkes  and  his  heirs,  and  o«\acted  with 

•'  good  fiiith,  and 

he  thereby  accordingly  agreed  to  sell  to  the  Company,  it  had  been  ceiv 

_     ,  •  xi  -i^   T  1    tain  that  the 

their   successors  or   assigns,    the   capital   messuage   and  tenant  for  life 
hereditaments  therein  described,  for  the  price  of  8000^.,  ^"^fd^^JL 
to  be  paid  by  the   Company  within   eighteen   calendar  compensation 
months  after  the  passing  of  such  bill  as  aforesaid;  and 
further,  that,  in  addition  to  such  purchase-money  or  sum 
of  8000t,  the  said  Company,  their  successors  and  assigns, 
^ould,  at  the  same  time,  pay  to  the  said  Henry  Hawkes, 
his   executors,   administrators,   and  assigns,   the   sum  of 
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5000Z.,  as  a  compensation  for  the  personal  annoyance  and 
inconvenience  of  compulsory  eviction  from  his  said  re- 
sidence; and  further,  that,  inasmuch  as  Henry  Hawkes, 
under  the  will  of  his  late  father,  was  only  tenant  for  life 
of  the  said  capital  messuage  and  of  the  greater  part  of 
the  said  hereditaments,  with  remainders  over  in  strict 
settlement,  the  Company  would  obtain  all  such  powers 
and  authorities,  and  do  and  perform  all  acts  and  things, 
and  adopt  all  such  measures,  and  pursue  all  such  courses, 
either  in  or  by  such  bill  as  aforesaid,  or  otherwise,  as  were, 
was,  or  should  be  necessary  or  required  for  enabling  Henry 
Hawkes  and  his  heirs,  and  all  other  necessary  parties,  to 
sell  and  convey,  and  the  Company  to  purchase,  the  said 
hereditaments  and  premises  from  Henry  Hawkes  and  his 
heirs,  so  as  the  same  might  become  vested  in  the  said 
Company,  on  payment  of  the  said  several  sums  aforesaid, 
for  an  estate  of  inheritance  in  fee  simple  in  possession. 

This  agreement  was  entered  into  with  reference  to  a 
projected  divergent  branch  from  the  proposed  Wisbeach 
and  Spalding  branch  to  Ambergate.  The  divergent  branch 
was  opposed,  and  the  Act  passed  in  such  a  shape  that  the 
limit  of  deviation  of  the  branch  line  passed  through  the 
centre  of  Mr.  Hawkes'  settled  property,  thereby  leaving  a 
considerable  portion  of  the  subject  of  the  contract  unaf- 
fected by  the  provisions  of  the  Act,  unless  it  could  be  taken 
under  the  clause  providing  for  extraordinary  purposes. 

The  Act  received  the  Royal  assent  on  the  22nd  of  July, 
1847.  It  contained  provisions  in  the  usual  form,  autho^ 
ising  the  Company  to  purchase,  for  extraordinary  pur- 
poses, land  not  exceeding  thirty  acres;  and  providing  th»t 
the  compulsory  powers  should  not  be  exercised  after  the 
expiration  of  three  years  from  the  passing  of  the  Act 

The  Company  did  not  avail  themselves  of  the  powers 
of  the  Act,  but  abandoned  the  branch  altogether,  and  de- 
clined taking  Mr.  Hawkes'  land.  He,  thereupon,  insti- 
tuted the  present  suit  for  a  specific  performance. 
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The  case  set  up  by  the  Company  in  their  answer  was,        lB6a 

that  the  bill,  which  received  the  Royal  assent  on  the  22nd  hawku 

of  July,  1847,  and  passed  into  a  law,  did  not  allow  or  in  eaotbrk 

any  manner  authorise  them  to  take  and  use  the  lands  of  the  Couwtikk 

,     ,  .  ,  Railway  Co. 

plaintiff  for  the  construction  of  the  railway.  And  they  de- 
nied that  the  plaintiff  could  contract  for  the  sale  of  that  por- 
tion of  the  premises  of  which  he  was  only  tenant  for  life,  or 
could  make  out  a  good  title  to  that  portion  of  the  land. 
And  they  stated,  amongst  other  things,  that  they  had  not 
raised  any  money  under  the  said  Act;  and  that,  therefore, 
they  had  no  funds  out  of  which  to  construct  the  said  rail- 
way; and  that  they  had,  before  the  institution  of  the  suit, 
given  the  plaintiff  notice  that  they  had  abandoned  their 
intention  of  constructing  the  railway,  or  at  all  interfering 
with  the  lands  and  houses  of  the  plaintiff,  and  had  also, 
by  such  notice,  informed  him  they  would  be  ready  and  will- 
ing to  pay  him  for  any  damages  which  he  might  have  sus- 
tained by  reason  of  the  agreement. 

In  support  of  the  defence,  one  of  the  Company's  en- 
gineers deposed  that  the  defendants  continued  to  solicit 
the  bill,  which  had  been  introduced  into  Parliament  for 
the  purpose  of  enabling  them  to  obtain  powers  for  the 
formation  of  the  line  of  railway  as  originally  intended, 
and  used  their  best  and  utmost  endeavours  to  get  such 
bill  passed  into  an  Act,  and  endeavoured  thereby  to  ob- 
tain powers  for  enabling  themselves  to  form  a  junction 
between  the  Wisbeach  and  Spalding  line  and  the  Spalding 
branch  of  the  Ambergate,  Nottingham,  and  Boston  Rail- 
way ;  but  that,  notwithstanding  these  endeavours  of  the  de- 
fendants, and  in  consequence  of  the  opposition  of  the 
liondon  and  York  Railway  Company,  there  was  inserted 
in  the  Act  of  Parliament  a  clause  preventing  the  defend- 
ants from  forming  a  junction  with  the  Ambergate  Rail- 
way. He  further  deposed,  that  the  portion  of  the  gardens, 
pasture,  and  premises  belonging  to  or  in  the  occupation 
of  the  plaintiff,  which  was  situated  without  the  limits 
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1850.  of  deviation,  contained  four  acres,  one  rood,  and  twcnty- 

Hawkk  five  perches,   and  was  not  required  for,  and  could  not 

Ea«tbrn  ^^  properly  used  for,  any  extraordinary  or  other  pur- 

C0UNTIK8  poses  connected  with  the  line  of  railway  which  was  aa- 

IUU.WAY  Co.      "^  "^ 

thorised  to  be  constructed  by  the  Act;  and  that  these  por- 
tions of  the  property  were  not,  when  the  agreement  of 
the  27th  of  May,  1847,  was  entered  into,  or  now,  re- 
quired for  any  object  or  purpose  for  the  performance 
or  execution  of  which  the  defendants  had  been  incor- 
porated. He  also  deposed  that  the  defendants  had  not 
made  any  commencement  of  the  works  authorised  to  be 
constructed  by  the  said  Acts  of  Parliament;  and  that^ 
as  the  time  within  which  the  defendants  were  authorised 
to  construct  such  works  expired  in  July,  1852,  he  con- 
sidered it  improbable  that  such  works  could  be  completed 
by  that  time,  as  the  land  had  not  been  bought.  He  fur- 
ther deposed,  that  the  Company  had  not,  to  the  best  of 
his  knowledge  and  belief,  in  any  manner  interfered  with 
the  plaintiff's  enjoyment  of  the  mansion  house,  garden, 
and  premises,  and  had  never  taken  possession  thereof  or 
any  part  thereof 

Mr.  Wigram  and  Mr.  FoUett  for  the  plaintiff. 

Mr.  Russell,  TAr.MalinSy  and  Mr.  Orove,  for  the  defendants. 
— The  directors  had  no  power  to  enter  into  a  contract  to 
purchase  the  whole  of  this  land;  and  it  is  not  binding  upon 
the  Company,  for  the  plaintiff  must  have  known,  that,  to 
affix  the  corporate  seal  to  a  contract  to  purchase  land  with 
monies  not  by  law  applicable  to  such  a  purpose,  would  be 
a  breach  of  trust.  The  contract,  therefore,  in  its  very  na- 
ture must  have  been  contingent  upon  the  Act  being  ob- 
tained in  such  a  shape  as  to  authorise  its  being  carried 
into  effect.  At  all  events,  the  Court  will  not  compel  a  spe- 
cific performance  of  an  agreement  to  violate  the  law  of 
the  land.    The  legislature  has  not  sanctioned  this  expeiidi- 
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ture  of  the  corporate  funds,  or  the  acquisition  by  the  cor-        ISfiO. 
poration  of  the  whole  of  this  land.     How  can  the  Court      h7^^][J^ 
direct  that  to  be  done,  which,  upon  the  application  of  any  ^' 

shareholder,  it  would  prohibit  by  injunction?  When  the  Countibs 
contract  was  entered  into,  the  Company  could  not  foresee 
that  these  obstacles  would  exist  They  are  not  to  blame 
for  the  existence  of  the  difficulty;  and  as  the  plaintiff  only 
seeks  payment  of  a  sum  of  money,  an  action  will  afford 
him  all  the  redress  (if  any)  to  which  he  is  entitled. 


The  Vicb-Chancbllob: — 

The  defence  seems  to  me  to  fail  in  law  and  in  equity, 
and  not  to  be  remarkable  for  honesty.  There  is  nothing 
in  it,  as  it  appears  to  me,  except  a  desire  to  escape  from 
the  performance  of  a  contract,  because  it  suits  one  of  the 
parties  to  escape  from  it,  if  possible.  It  is  said  that  there 
will  be,  or  may  be,  great  difficulty  in  finding  the  money. 
With  that  the  plaintiff  has  no  concern.  It  is  said,  that 
the  defendants  are  not  or  will  not  be  enabled  to  take  or 
hold  the  property.  It  may  or  may  not  be  so;  but,  in  the 
particular  circumstances  of  this  case,  that  also  is  a  point 
which  for  the  present  at  least  is  not  material 

It  is  then  said,  that  the  Acts  of  Parliament  are  such  that 
a  title  cannot  be  given  to  the  Company  as  to  that  portion 
of  the  lands  of  which  the  plaintiff  is  tenant  for  life  only. 
It  will  be  for  the  Master  to  say,  in  the  first  instance  at 
least,  how  that  part  of  the  case  stands;  and  if  the  Master 
shall  be  of  opinion  that  the  Acts  of  Parliament  are  such 
as  not  to  enable  a  good  title  to  be  made  to  some  part  of 
the  property  by  reason  of  the  tenancy  for  life,  it  will  then 
be  incumbent  on  the  Court  to  say  whether,  or  how  far,  un- 
der this  agreement,  such  a  defence  will  be  open  to  the  de- 
fendants. But  this  is  not  the  time  for  deciding  that  ques- 
tion, which  possibly  may  never  arise. 
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1850.  An  objection  has  been  suggested  as  to  the  price  for  the 

Hawku  Ift^^d  of  which  the  plaintiff  is  merely  tenant  for  life.   If  this 

Eaotbr  contract  shall  be  performed,  the  price  for  the  whole  must 

Ck)UNTiM  be  apportioned  when  the  proper  time  shall  arrive.    A  par- 
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ticular  course  maj  be  requisite  to  be  taken  for  the  pur- 
pose of  ascertaining  the  amount  ascribable  to  the  settled 
property;  and  the  plaintiff  must  consent  to  appropriate  as 
much  to  it  as  the  justice  of  the  case  may  require.  It  has 
also  been  urged,  in  effect,  that  this  is  a  case  of  hardship 
upon  the  Company;  that  the  circumstances  in  which  they 
are  now  placed  with  respect  to  Mr.  Hawkes's  property  are 
materially  different  from  any  which  their  agents,  when  the 
contract  was  made,  foresaw  or  contemplated,  or  were  bound 
to  foresee  or  contemplate  as  reasonably  possible;  that  the 
Company's  agents  have  acted  throughout  with  good  faith; 
and  that  it  must  be  deemed  certain  that  an  action,  if 
brought  by  Mr.  Hawkes,  would  have  given  and  will  now 
give  him  all  that  he  can  justly  want.  How  I  should  have 
dealt  with  the  cause  if  these  allegations  had  appeared  to 
me  correct  and  well-founded,  I  need  not  say;  for  assured- 
ly I  do  not  think  them  so. 

There  must  be  a  decree  for  specific  performance ;  and  it 
must  be  referred  to  the  Master  to  inquire  whether  a  good 
title  can  be  made  to  the  messuage  and  hereditaments  agreed 
to  be  sold  to  the  Company  by  the  contract  of  May,  1847; 
if  he  shall  be  of  opinion  that  a  title  can  be  made,  he  will 
state  when  the  title  was  first  shewn ;  and  in  making  the 
inquiry,  the  Master  is  to  have  regard  to  the  terms  of  the 
contract,  and  particularly  to  the  clauses  in  it  relating  to 
the  property  of  which  the  plaintiff  was  mentioned  as  being 
tenant  for  life  under  the  will  of  his  father,  and  to  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act  (1845); 
with  liberty  to  the  Master  to  state  any  circumstances  spe- 
cially. 
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A  decree  was  made  accordingly ;  and  under  It  the  Mas- 
ter found  that  a  good  title  could  be  made,  and  was  first 
shewn  on  the  10th  of  Maj,  1850. 


1850. 
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To  this  report  the  defendants  took  several  exceptions. 

The  sixth  exception  was: — For  that  the  plaintiff,  Henry 
Hawkes,  claiming  to  be  only  tenant  for  life  of  the  greater 
part  of  the  property,  is  not  empowered  to  sell  and  convey, 
and  the  Company  is  not  empowered  to  purchase  and  take, 
such  part  of  the  property  as  is  not  shewn  upon  the  deposited 
plan  of  the  railway,  nor  described  in  the  books  of  reference 
to  such  plan ;  the  special  Act  and  the  Lands  Clauses  Con- 
solidation Act  not  being  applicable  to  land  which  is  not 
so  shewn  and  described;  and,  the  whole  property  being 
comprised  in  one  contract,  the  same  cannot  therefore  be 
performed. 

The  seventh  exception  was: — For  that  the  powers  of  the 
Company  to  purchase  and  take  land  are  not  and  have 
never  been  in  force,  inasmuch  as  the  capital  proposed  to 
be  raised  by  the  Wisbeach  and  Spalding  special  Act  has 
not  been  subscribed  for. 

The  cause  now  came  on  upon  the  exceptions,  and  upon        1351, 
further  directions.  ^«*^  ^^• 

Mr.  Russell,  Mr.  McdinSy  and  Mr.  Grove,  in  support  of 
the  exceptions. — The  enabling  clauses  of  the  Lands  Clauses 
Consolidation  Act,  1845,  do  not  apply;  for  they  only  au- 
thorise contracts  to  be  entered  into  by  a  tenant  for  life  af- 
ter the  enabling  clauses  have  been  brought  into  operation 
by  a  special  Act ;  whereas  here  the  contract  was  entered  into 
before  the  tenant  for  life  had  any  power  to  bind  the  in- 
heritance: Edwards  v.  Orand  Junction  Conai  Company  (a). 

(a)  1  My.  &  Cr.  650. 
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1851.  Moreover,  the  Lands  Clauses  Consolidation  Act  requires  the 

Hawkbs  lB,ni  to  be  valued  by  a  competent  surveyor  as  a  condition 

Eaotb  precedent  to  a  contract  by  a  tenant  for  life.    This  has  never 

Ck)UNTis8  been  done.    [The  Vice-Chancellor. — May  not  the  omission, 

Railway  Co,    ,    ,  ,     , 

if  it  be  an  omission,  be  supplied,  if  the  Company  desire  it, 
by  having  a  valuation  made  under  the  section  in  ques- 
tion?] We  submit  that  it  is  too  late.  Another  fatal  ob- 
jection is,  that  the  plaintiff  is  able  only  to  convey  to  the 
Company  the  life  estate;  and  it  would  be  monstrous  to 
compel  the  Company  to  pay  13,000i.  for  what  is  only  worth 
40002.  [The  Vice-Chancellor. — May  not  the  purchase- 
money  be  paid  into  Court,  so  that  the  persons  entitled  in 
remainder  would  not  be  allowed  to  have  it  paid  out  with- 
out confirming  the  purchase?]  As  to  the  greater  portion 
of  the  property,  it  is  altogether  without  the  scope  of  the 
provisions  of  the  Act,  and  therefore  there  would  be  no  au- 
thority for  the  payment  into  Court  of  the  total  price,  and 
there  are  no  means  of  apportioning  it  The  corporation  has 
no  power  to  complete  the  contract.  [The  Vice-Chancellor, 
— Can  it  not  pay  the  money?]  Not  without  committing 
a  breach  of  trust. 

Mr.  Wigram  and  Mr.  FoUett  supported  the  report 
Mr.  RusseU  in  reply. 

The  Vicb-Chanokllor  : — 

For  the  purpose  of  this  contention  I  must  assume  that 
the  testator  was  seised,  by  a  good  title. 

The  body  which  contracted  with  the  tenant  for  life  un- 
der the  will,  knew  of  the  will,  and  contracted  with  ex- 
press notice  that  he  was  tenant  for  life,  under  it,  of  part  at 
least  of  the  property  contracted  for.  It  is  by  no  means 
new  in  this  Court,  to  hold  that  a  purchaser,  with  know- 
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ledge  of  a  defect  in  the  title,  may  so  act  as  to  waive  the 
objection.  The  contract  contains  these  passages: — [The 
Vice-Chancellor  here  read  the  part  of  the  agreement  re- 
lating to  the  title  under  the  will.]  The  purchasers  there- 
fore contracted  to  do  a  certain  thing.  They  failed  or  omit- 
t-ed  to  perform  it,  and  now  say,  that,  by  reason  of  this  fail- 
ure, the  vendor  has  no  title.  The  objection  is  one  of  pure 
dishonesty,  and  I  overrule  it  accordingly. 


1851. 


Hawkxs 

V, 

Eastern 

ClOUNTIKS 

Railway  Co. 


This  decision  was  affirmed  by  the  Lord  Chancellor 
(Lord  St  Leonard's)  on  appeal,  on  the  15th  of  November, 
1852(a). 

(a)  See  Webb  v.  Direct  London  and  Portsmouth  Railway  Company^ 
1  De  a,  Mac.,  &  G.  621. 


Wage  v.  Bickebton.  ,^,^ 

1850. 

U  March  \4ih, 

PON  the  treaty  for  a  marriage  between  Mr.  Stephen  a  fether,  in 

Price  and  Miss  Maiy  Ann  Wace,  Mr.  Thomas  Price,  the  rrS^'a^ 

of  hifl  son,  pro- 
poied,  in  writing,  to  settle  an  estate  in  a  specified  parish,  **  worth  200/.  a  year,**  free  firom  incmn- 
biances,  on  himself^  for  life,  with  successive  remainders  to  his  son  and  his  intended  wife,  and  the 
children,  charged  with  60/.  a  year  to  his  own  widow,  for  life.  By  a  settlement,  not  referring  to  the 
proposal,  the  &ther  conveyed  an  estate,  held  in  fee,  worth  57/.  a  year,  and  an  estate  of  which  he  was 
tenant  for  life,  with  limitation  to  his  son  in  tail,  of  the  yearly  value  of  190/.,  both  in  the  specified 
parish,  to  the  proposed  uses,  and  absolutely  covenanted  that  the  conveyed  hereditaments  were  of  the 
annual  value  of  200/.,  and  that  he  was  absolutely  seised  in  fee  of  them.  The  marriage  took  effect, 
and  both  the  son  and  his  wife  died,  leaving  an  infant  daughter;  the  son  had  married  a  second  time, 
and  left  a  son,  who  became  tenant  in  tail  of  the  hereditaments  worth  1 90/.  a  year.  In  a  suit  by  the 
infuit  daughter  and  the  trustee  of  her  settlement,  against  the  representatives  of  her  grandfether,  the 
settlor,  for  damages  for  the  breach  of  his  covenant: — Held^  that  the  proposals  could  not  be  looked  to 
as  defining  the  value  of  the  property  to  be  settled ;  and  that  the  plaintiffs  were  entitled  to  damages  to 
the  fall  extent  of  the  value  of  the  settled  land,  though  that  would  create  a  total  income  under  the 
settlement  of  247/.  instead  of  only  200/. 

SembUf  that,  where  an  infent,  joining  in  a  suit  with  other  plaintiffs,  asks  by  her  bill  less  than  she 
is  entitled  to,  the  Court  will,  at  the  hearing,  give  liberty  to  file  a  new  bill,  and  even  order  one  to 
be  filed. 
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18IK).        father  of  Mr.  Stephen  Price,  made  a  proposal  in  writing, 
wlcB        dated  the  25th  of  June,  1835,  in  the  following  terms: — 

BicKiRTON.         «  Proposal  for  settlement  of  Mr.  Stephen  Price  and  M. 
A.  Wace. 

"  Mr.  Thomas  Price  proposes  to  settle  an  estate,  in  or 
near  Einnerley  parish,  worth  2001.  a  year,  free  firom  in- 
cumbrances, to  himself  for  life,  then  to  Stephen  Price, 
chargeable  with  501.  a-year  in  favour  of  Jane,  wife  of 
Thomas  Price,  for  her  life,  then  to  M.  A.  Wace  for  life, 
then  to  all  the  children  in  such  manner  as  the  father 
and  mother  shall  appoint,  and  in  default  to  all  the  chil- 
dren equally,  and  if  no  child  to  Stephen  Price/* 

By  an  indenture,  dated  on  the  30th  of  June,  1 835,  be- 
tween Mr.  Thomas  Price  of  the  first  part,  Mr.  Bichaid 
Wace  of  the  second  part,  Stephen  Price  of  the  third  part, 
Miss  Wace,  the  daughter  of  Mr.  Wace,  of  the  fourth  part, 
and  George  Dicken  and  Henry  Thomas  Wace  of  the  fifth 
part,  being  a  settlement  made  in  contemplation  of,  and 
shortly  before,  a  marriage  celebrated  between  Stephen 
Price  and  Mary  Ann  Wace,  it  was  recited  that  a  marriage 
was  intended  to  be  had  between  the  said  Stephen  Price 
and  M.  A  Wace ;  and,  in  consideration  thereof,  it  had  been 
agreed  that  the  said  Thomas  Price  should  make  the  set 
tlement  thereinafter  contained;  and  it  was  witnessed, 
that,  in  consideration  of  the  marriage  [and  for  a  nomi- 
nal consideration]  the  said  Thomas  Price  (with  the  pri- 
vity and  consent  of  the  said  Stephen  Price,  Mary  Ann 
Wace,  and  Richard  Wace),  did  grunt,  release,  direct,  limit, 
and  appoint  all  the  messuages  and  hereditaments  of  him 
the  said  Thomas  Price,  in  possession,  reversion,  remain- 
der, expectancy,  or  otherwise  howsoever,  in  or  near  the 
parish  of  Kinnerley,  unto  the  said  G.  Dicken  and  H.  T 
Wace,  their  heirs  and  assigns ;  to  the  use,  after  the  mar- 
riage, of  Thomas  Price  for  life,  with  remainder  to  the 
use   that  Jane  Price,   his  wife,  should    receive  thereout 


CASES   IK   CHANCERY.  753 

50L  a-year ;  and,  subject  thereto,  to  the  use  of  Stephen  Price  1850. 
for  life;  with  remainder  to  the  use  of  Miss  Wace  for  life;  Wacb 
with  remainders  to  the  use  of  their  child  or  children  in     ^     ^' 

BiCKBRTON. 

fee;  with  a  direction  that  if  there  should  be  only  one  child 
the  estate  should  go  to  such  only  child.  And  Mr.  Thomas 
Price  covenanted  with  the  trustees  of  the  settlement  in 
the  following  terms: — "And  the  said  Thomas  Price  does 
hereby,  for  himself,  his  heirs,  executors,  and  administra- 
tors, covenant  with  the  said  Gr.  Dicken  and  H.  T.  Wace, 
their  heirs,  executors,  administrators,  and  assigns,  and 
also  with  the  said  Stephen  Price,  his  executors  and  ad- 
ministrators, that  the  said  hereditaments  are  now  worth 
the  annual  sum  of  200Z. ;  and  that  the  said  Thomas  Price 
is  entitled  thereto  for  an  estate  of  inheritance  in  fee  simple 
in  possession,  free  from  all  payments  and  incumbrances 
whatsoever  (except  the  said  annuity  of  502.) ;  and  that  he 
the  said  Thomas  Price  and  his  heirs,  and  all  other  per- 
sons whomsoever,  shall  and  will,  whenever  requested  by 
the  said  trustees  or  any  of  them,  execute  any  other  deed 
or  deeds  that  may  be  required  for  more  effectually  con- 
veying the  said  hereditaments  to  the  said  Gr.  Dicken  and 
H.  T.  Wace,  their  heirs  and  assigns,  upon  and  for  the  trusts 
and  purposes  hereinbefore  mentioned.'^  And  in  the  same 
indenture  was  contained  a  general  warranty  of  title  by 
the  said  Thomas  Price. 

Mrs.  M.  A.  Price  died  in  1836,  leaving  her  husband, 
Mr.  Stephen  Price,  and  Mary  Ann  Price,  the  only  child  of 
the  marriage,  surviving. 

Mr.  Stephen  Price  subsequently  married  again,  and  died 
in  1 846,  leaving  a  son,  the  only  child  of  that  marriage. 

Mr.  Thomas  Price  died  in  1842,  having  made  a  will, 
which  was  proved  by  Mr.  Bickerton  and  Mr.  Onions,  the 
executors  thereof. 

Under  these  circumstances,  Mr.  Wace,  as  the  surviving 
trustee  of  the  marriage  settlement  of  1835,  and  Mary 
Ann  Price,  the  sole  infant  child  of  that  marriage,  by  her 
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isco.  next  friend,  filed  a  bill  against  Ur.  Bickertou  and  Mr. 
"wlct"  Onions,  the  executors  of  Mr.  Thomas  PVice,  stating  the 
above  circumstances;  and  also  stating,  that,  at  the  date  of 
the  settlement,  Mr.  Thomas  Price  was  seised  in  fee  of  an 
estate  in  Einnerley  of  the  annual  value  of  57^  only;  and 
that,  by  an  indenture,  dated  in  1794,  another  estate,  also 
situated  in  Einnerley,  of  the  annual  value  of  1901.,  had 
been  settled  to  the  use  of  Thomas  Price  for  life,  with  re- 
mainder that  Jane  his  wife  should  receive  thereout  5M 
for  her  life,  vith  remainder  to  the  first  son  of  the  body  (^ 
Thomas  Price  in  tail  male,  with  remunder  to  the  second 
and  other  sons  in  tail  male,  with  an  ultimate  limitation  to 
Thomas  Piice  in  fee;  and  praying  that  it  might  be  declared 
under  his  covenant,  contained  in  the  settlement  of  183S, 
that  Thomas  Price  was  indebted  to  H.  T.  Wace,  as  the  nir- 
viving  trustee  of  tiiat  settlement,  in  such  a  sum  as  would  be 
sufficient  to  make  up  by  its  income  the  difference  betweeo 
the  annual  value  of  the  premises  in  or  near  the  parish  of 
Kinnerlej,  of  which  Thomas  Price  was  seised  in  fee  simple 
in  possession,  at  the  date  of  the  settlement  of  1835,  ud 
the  annual  sum  of  2Q0L 

These  facts  were  not  in  dispute;  and  at  the  hearinf  of 
the  cause  a  decree  was  made,  referring  it  to  the  Master  to 
inquire  what  claim  or  demand,  and  to  what  amount,  bj 
way  of  damage  or  otherwise,  the  plaintiffs,  or  either  of 
them,  had  against  Mr.  Bickerton  and  Hr.  Ooions,  as  tlie 
legal  personal  representatives  of  Thomas  Price,  under  the 
covenant  contained  in  the  settlement  of  1835.  By  hit 
report,  the  Master  stated,  that  he  estimated  the  ansiul 
value  of  the  estate  of  Hr.  T.  Price,  held  in  fee  simple,  U 
about  57^  He  also  found,  that  the  estate,  included  in  the 
settlement  of  1794,  was  comprised  in  the  settlement  of 
]  835 ;  and  be  estimated  the  annual  value  of  that  estate  at 
about  19(U.;  and  he  found  that  there  was  due  to  the 
plaiutiSa  in  respect  of  damages  upon  the  covenant  for  title 
such  a  sum  as  would  produce  190^  a-year. 
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The  cause  now  came  on  upon  exceptions  by  the  defend-        1850. 
ants  to  this  report  and  for  further  directions. 

Mr.  Bacon  and  Mr.  Elmdey  in  support  of  the  exceptions. 
— The  Master  ought  not  to  have  found  that  the  estate  com- 
prised in  the  settlement  of  1794  was  included  in  the  set- 
tlement of  1835.  It  was  not  specifically  described,  and  it 
is  not  to  be  treated  as  having  been  included.  It  was  in 
excess  of  the  intention  to  be  gathered  from  the  proposals 
and  the  settlement  of  1835  taken  together.  The  maximum 
annual  income  which  Mr.  Thomas  Price,  the  father,  pro- 
posed or  intended  to  settle,  was  an  income  of  200^.  a  year. 
Even  if  the  settlement  alone  is  looked  at  this  is  to  be  pre- 
sumed. The  estate  of  which  Mr.  Thomas  Price  was  seised 
in  fee,  of  the  value  of  57Z.,  was  alone  intended  to  be  in- 
cluded; and  the  Master  ought  to  have  found  143/.  a  year 
only,  making  with  the  572.  a  year,  2002.  to  be  the  damages 
upon  the  covenant 

It  is  an  established  rule,  that  the  intention  of  an  instru- 
ment must  be  gathered  from  every  part  of  it ;  and  such  a 
rule  ought  to  be  held  most  strongly  to  apply  to  instru- 
ments couched  in  obscure  and  inartificial  language,  as  this 
instrument  is.  The  plain  meaning  of  the  whole  of  this  in- 
strument is,  that  whatever  was  conveyed  was  to  be  of  a 
value  not  less  than  2002.  a  year.  The  settlor  took  upon 
himself  the  obligation  to  make  up  the  difference  between 
the  actual  income  of  572.  and  2002.  a  year. 

Mr.  Wigram  and  Mr.  Ooodeve  in  support  of  the  Master's 
report — ^The  estate  which  was  included  in  the  settlement 
of  1794,  was  comprised  in  the  assurance  by  Mr.  Price  in 
1835;  he  reserved  to  himself  a  life  estate,  and  the  502.  a 
year  for  his  widow,  the  precise  use  in  the  settlement  of  the 
estates  settled  in  the  year  1794:  so  far  as  they  went,  they 
were  therefore  included  in  the  settlement  The  covenants 
clearly  applied  to  some  estates  of  about  or  nearly  approach- 
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ing  the  value  which  the  two  estates  taken  together  j 
did. 

Mr.  Weiherell  for  other  defendants. 

The  Vice-Chancblloe: — 

I  cannot  look  at  the  proposals.  The  settlement 
speak  for  itself  I  must  hold  that  both  the  entailed 
the  fee  simple  estates  were  included  in  the  parcels  ii 
settlement  of  1835.  There  is  then  a  covenant  thai 
settlor  was  seised  in  fee  of  all  those  parcels  j  the  fact  b 
that  he  was  not  so  seised.  The  Master  had  to  con 
the  amount  of  damages,  and  he  has  taken  the  value  c 
entailed  estate  at  the  death  of  the  settlor.  Subject  U 
question  as  to  the  correctnese  of  his  estimate  of  the  v 
I  think  that  he  could  not  have  done  otherwise. 

The  cause  then  came  on  upon  further  directions. 

Mr.  Bacon  and  Mr.  Ehndey  on  the  further  directioi 
The  scope  of  the  bill  and  its  prayer  is  confined  to  ma 
good  the  difference  between  the  2001  a  year  and  tl« 
nual  value  of  the  fee  simple  estate,  thereby  limiting 
relief  to  be  obtained  in  this  suit  to  the  difference  bet^ 
the  annual  value  of  the  fee  simple  estate  and  2002.  a  ; 

The  bill  does  not  contain  a  suggestion  of  any  claii 
the  extent  of  the  entire  value  of  the  estate  settled  in  ^ 
beyond  200Z.  a  year.  The  plaintiffs  have  defined  the 
lief  to  be  given  by  this  Court,  and  they  cannot  be  alio 
to  obtain  any  thing  beyond  what  they  have  so  aske 
[The  Vice-Ohancdlor  here  referred  to  Mitford  on  PI 
ing  (a),  and  read  the  following  passage  from  that  treal 
— "  If  the  person  who  thus  acts  as  friend  of  an  infant  ( 
not  lay  his  case  properly  before  the  Court,  by  coUus 
neglect,  or  mistake,  a  new  bill  may  be  brought  on  bel 

(a)  Page  27,  4th  edit 
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of  the  infant ;  and,  if  a  defect  appears  on  the  hearing  of  the  1850. 
cause,  the  Court  may  order  it  to  stand  over  with  liberty  wice 
to  amend  the  bill:''  and  said,  that,  if  the  argument  of  the 
defendants  should  prevail,  he  might  give  liberty  to  the 
plaintiffs  to  file  a  new  bill,  or  even  order  such  a  bill  to  be 
filed.] 

Mr.  Bdcan  and  Mr.  Elmsley,  for  the  defendants,  then 
waived  this  objection ;  and,  assuming  the  bill  to  be  suffi- 
cient and  ample  in  its  prayer  for  relief,  suggested,  that  as 
the  settlement  of  1794  comprised  an  estate  limited  to  Tho- 
mas Price  for  life,  with  remainder  to  Stephen  Price  for 
life,  with  remainder  to  the  heirs  of  the  body  of  Stephen ; 
and  that,  although  the  infant  son  of  Stephen  had  become 
tenant  in  tail  of  this  property,  yet,  if  he  should  die  with- 
out issue  and  without  barring  the  entail,  that  estate  would, 
under  the  settlement  of  1794,  devolve  on  the  infant  plain- 
tiff herself.  Now,  if  full  damages  without  condition  were 
given,  she  would  have  both  the  estate  and  compensation 
for  the  loss  of  the  estate,  which  would  be  inequitable.  It 
is,  therefore,  suggested,  that  some  provision  ought  to  be 
inserted  in  the  decree  providing  for  this  possibility. 

TheViCB-CHANCELLOR. — I  think  that  the  question  ought 
to  be  left  open,  without  intimating  any  opinion  upon  it; 
and  that  a  proper  sum  should  be  carried  to  the  credit  of 
the  cause,  the  income  to  be  appropriated  for  the  benefit  of 
the  infant  plaintiff;  but  there  must  be  a  declaration,  that 
this  is  to  be  without  prejudice,  in  the  event  of  the  death 
without  issue  of  the  plaintiff's  brother,  to  any  question  as 
to  the  right  to  the  capital. 
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1850. 
May  Ithy  8tA,  ThOMAS  V.  ROBERTS. 

In  July,  1845,  X  HIS  was  a  petition  presented  on  behalf  of  George  Xot- 

i°wJJ«  ofa  di«-  tidge  Thomas,  an  infant  of  four  years  of  age,  the  only  child 

^(X'*!^^'  ^^  *^®  respondent  George  Robinson  Thomas,  praying  that 

*»™«^  Th«  some  proper  person  or  persons  might  be  appointed  to  be 

ScvvAiit  oi  the  -  «  /*     I       * 

Lord),  having  the  guardian  or  guardians  or  to  have  the  care  of  the  m- 
hL  o^^r2^5  fant  during  his  minority ;  and  that  proper  directions  mi^t 
lied  anothw  of   \yQ  given  for  his  maintenance  and  education;  and  that  the 

vne  sock,  wrno  ■  ^» 

had  a  fortune  of  respondent  and  his  agents  might  be  restrained  from  appij- 
midcr  dreum-  ing  for  any  writ  of  habeas  corpus  for  the  purpose  of  obtain- 
tT^iiSrenw  ^"^S  possession  or  custody  of  the  infant,  and  also  from  tak- 
that  the  marri-    ing  forcible  means  or  otherwise  to  obtain  possession  of  him, 

age wa« brought        °  •    .  ^     •  -^u  i.- 

about  entirely  or  m  any  manner  interfering  with  him. 
cJthe  pra^h^  In  1842,  the  respondent,  who  had  been  a  clergyman  of 
I846*^^ifc,  *^®  Church  of  England,  had  left  that  communion,  and  had 
haring  mani-  bccomc  the  follower  of  a  Mr.  Prince,  who  had  also  been  t 
dination  to  the  clergyman  of  the  Established  Church,  but  had  become  the 
wasdeeertediS  fo^^^^er  of  a  sect  ovcr  whom  he  possessed  great  influence, 
hCT  husbemd,  being  regarded  by  them  as  peculiarly  enjoying  Divine  favour, 
chief  and  others  In  that  year,  Agnes  Nottidge  and  four  of  her  sisters,  being 
went  to  reside  ^^^^n  all  unmarried,  and  residing  with  their  mother,  became 
SSbuThicII?  followers  of  Mr.  Prince.  They  were  each  entitled  to  a  for- 
which  they  form,  tune  of  between  oOOOZ.  and  6000Z.      In  June,  1845,  Miss 

ed,  and  called  -k-       •  i 

"  Agapemone.''  Agucs  J^ottidge  consented  to  marry  the  respondent;  and 
fes^  and*act^  *wo  of  her  sisters,  about  the  same  time,  consented  to  manj 
dlr^^^that  ^^^^^  followers  of  Mr.  Prince,  named  Price  and  Cobbe 
the  day  of  grace  According  to  the  affidavits  in  support  of  the  petition,  these 

had  passed,  and  .  .  ^'^  mt  y 

the  day  of  judg-  marriages  were  imposed  upon  the  ladies  by  the  authoritj 
ed;  and  that,  by  exercised  over  them  by  Prince.  This,  however,  was  denied 
^er  ^^.    ^y  ^^^  affidavits  in  opposition  to  the  appUcation. 

perfluons,  and 

no  longer  necessary.  They  also  professed  and  acted  upon  the  doctrine  that  no  day  of  the  week  os^t 
to  be  set  apart  as  one  of  peculiar  holiness.  Shortly  after  the  desertion  of  the  wife,  she  wasdelitwd 
of  a  boy,  who  remained  in  the  care  of  his  mother  and  maternal  grandmother,  at  the  residaKe  rf 
the  latter,  who  properly  provided  fDr  his  maintenance  and  education  :~^eW,  a  proper  case  for  if 
straining  the  &ther  from  acquiring  possession  of  the  in&nt. 
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Mr.  Thomas,  in  answer  to  a  request  that  a  settlement        1850. 
should  be  made,  wrote  the  following  letter: —  Thomas 


"  2,  Windsor-terrace,  Brighton,  June  21st,  1845. 
"  My  very  dear  Agnes, — It  gave  me  pleasure,  by  a  letter 
from  dear  brother  Cobbe,  to  learn,  that  he  had  seen  you  off 
safely  by  mail  on  Thursday  morning;  by  this  time  you 
are  either  with  beloved  brother  Williams,  or  else  with  the 
dear  Mrs.  Maber.  I  know  their  love  in  Jesus,  and  that 
they  will  do  every  thing  to  render  your  sojourn  in  Swansea 
good  for  you;  but  I  know  something  more,  I  know  the 
boundless  love  of  Jesus ;  he  will  be  with  you,  for  his  eye 
is  on  you;  and  whatever  is  good  that  will  he  bestow,  whe- 
ther it  be  joy  or  sorrow,  ease  or  trial,  comfort  or  difficulty; 
all  things  are  yours,  for  you  are  Christ's,  and  Christ  is 
God's.  Let  not  your  heart  be  troubled  under  your  present 
circumstances,  neither  let  it  be  afraid  at  what  friends  or 
foes  may  suggest.  Abide  in  the  spirit  and  will  of  God; 
then  will  your  peace  be  like  a  river  wide  and  overflowing, 
and  your  soul  will  be  borne  sweetly  along  the  stream  of 
time  imtil  it  reach  the  ocean  of  eternal  love  and  rest. 
What  I  say  unto  you  I  say  also  unto  you,  Harriet  and  Clara. 
Assure  them  of  my  love,  and  let  them  trust  themselves  to 
be  carried  by  faith  in  the  arms  of  Jesus  whithersoever  he 
will — not  whithersoever  they  will — ^and  they  and  you  will 
find  He  will  do  you  good  at  your  latter  end.  My  beloved 
Agnes  I  must  write  to  you  just  what  the  Spirit  leads  me  to 
do;  this  I  do  with  the  more  confidence,  because  I  believe 
you  have  an  ear  to  hear  what  the  Lord  may  say  unto  you 
through  him  that  loveth  you.  You  mentioned  your  desire 
to  have  a  settlement  of  your  property  upon  yourself;  this, 
I  assured  you,  would  be  very  agreeable  to  my  feelings,  and 
is  so  still;  but,  last  evening  waiting  on  Gt>d,  this  matter 
quite  unexpectedly  was  brought  before  me.  I  had  entirely 
put  it  away  from  my  thoughts,  leaving  it  to  take  its  course 
as  you  might  be  led  to  act ;  but  God  will  not  have  it  so. 

D  D  D  2 
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1860.  He  shews  me  that  the  principle  is  entirely  contrary  to  God's 
Thomas  word,  and  altogether  at  variance  with  that  confidence 
which  is  to  exist  between  us,  who  are  one  spirit  This  de- 
sire on  your  part  must  be  abandoned.  Give  it  up  to  God, 
and  shew  that  you  can  trust  his  faithfulness;  and  I  can 
assure  you  the  confidence  you  repose  in  him  will  not  be 
disappointed.  I  know  God,  and  I  know  that  none  who 
trust  in  him  shall  ever,  can  ever,  be  confounded.  He  that 
hath  an  ear  to  hear,  let  him  hear.  As  regards  the  promise 
you  made  your  parents,  I  would  merely  say,  that  any  pro- 
mise made  when  you  were  unconverted,  and  which  was  not 
in  accordance  with  the  word  of  God,  you  are  not  bound, 
neither  would  it  be  right  in  you,  to  adhere  to.  I  must  bid 
you  farewell:  and  believe  me  to  abide,  in  much  love,  yours 
afiectionately  in  the  everlasting  covenant. 

Brother  Thomas. 

The  respondent  and  Miss  Agnes  Nottidge  were  married 
on  the  9th  of  July,  1845,  at  Swansea  Church ;  on  the 
same  day  Miss  Clara  Nottidge  was  married  to  Mr.  Cobbe, 
and  Miss  Harriet  Nottidge  to  Mr.  Price — Mr.  Prince  being 
present,  giving  away  the  brides.  No  settlement  was  made 
of  the  property  of  any  one  of  the  ladies. 

Soon  afterwards,  Prince  sent  to  the  respondent  a  sum- 
mons in  the  following  words:  "  Brother  Thomas,  I  com- 
mand you  to  arise,  and  come  to  Weymouth.  Amen."  The 
respondent,  however,  took  his  wife  to  visit  his  mother  at 
Llandeilo  for  a  month.  His  wife  here  used  all  her  influ- 
ence with  her  husband  to  dissuade  him  from  again  joining 
Prince,  and  for  a  time  succeeded ;  but  in  October,  1 84^^ 
they  went  to  Weymouth,  where  Prince  and  some  of  his 
followers  lived  in  a  house  altogether. 

Mrs.  Thomas  hearing  that  Prince  was  corresponding  with 
her  sister  Louisa,  to  induce  her  to  come  also  to  reside  at 
Weymouth,  was  writing  a  letter  to  her  to  dissuade  her,  when 
one  of  the  brethren,  who  was  staying  in  the  house,  looked 


V, 

Roberts. 
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over  her  shoulder  and  read  what  she  had  written,  and  I8d0. 
then  snatching  it  away  took  it  to  Prince;  and  that  even-  thomas 
ing,  when  she  was  proceeding  to  the  bed-room  usually  oc- 
cupied by  her  and  her  husband,  the  latter  forbade  her  to 
go,  adding,  "  in  writing  that  letter  you  have  deeply  sinned 
against  God's  Holy  Spirit.  I  therefore  care  nothing  about 
you  nor  what  becomes  of  you.  The  room  adjoining  this 
is  empty.  You  can  go  there  if  you  please,  so  that  you  be 
not  near  me;"  and  from  the  Friday  until  Wednesday  fol- 
lowing the  respondent  slept  in  a  diflTerent  room  from  his 
wife. 

In  the  latter  part  of  1845,  Prince  began  to  profess  and 
preach,  that  prayer,  whether  public  or  private,  was  no 
longer  requisite,  and  ought  to  be  abandoned. 

In  February,  1846,  the  respondent  left  Weymouth  and 
followed  Prince  to  Bridgewater.  Soon  afterwards,  upon 
the  respondent  admitting  that  his  wife  was  pregnant, 
Prince  expressed  great  anger,  and  forbade  him  to  return 
to  her.  In  the  same  month  of  February,  1846,  Williams 
and  his  wife,  two  of  Mr.  Prince's  followers,  assumed  the 
management  of  the  house  at  Weymouth,  and  expelled  the 
respondent's  wife  from  it.  She  proceeded  thence  alone  to 
Carmarthenshire,  to  the  house  of  the  respondent's  mother, 
who  treated  her  with  great  kindness.  She  was  then  in  the 
sixth  month  of  her  pregnancy.  After  her  confinement 
she  was  dangerously  ill,  of  which  fact  her  husband  was 
informed  by  letter;  and  he  was  also  asked  by  letter  by 
what  name  his  child  should  be  baptized,  but  he  did  not 
reply.  He  had  never,  since  February,  1846,  returned  to 
his  wife. 

Prince  afterwards  asked  her:  "  Can  your  heart  submit  to 
God's  right  to  dispose  of  you  and  the  child  you  have  called 
yours?"  To  which  she  replied  she  could  never  acknow- 
ledge man  as  God,  and  that  she  would  not  give  up  the  care 
of  the  child.  Upon  this  the  respondent  sent  her  a  letter, 
renouncing  lier  for  ever ;  and  she  had,  with  her  son,  for 
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1850.        the  last  three  years  been  residing  with  Mrs.  Nottidge,  her 
Thomas      mother,  in  Suffolk. 

*•  Since  the  b^inning  of  the  year  1847,  Prince  and  about 

thirty  followers  had  lived  at  "  the  Agapemone,"  at  Bridge- 
water,  a  large  building  having  a  flag  on  the  top,  inscribed 
with  the  words  "  Oh,  hail,  holy  Love."  The  other  facts  of 
the  case  sufficiently  appear  from  the  judgment 

Mr.  Wigra/m  and  Mr.  Ooldsmid,  in  support  of  the  petition, 
contended,  that,  upon  the  evidence,  it  was  clear  that  the 
respondent  had  abandoned  his  wife  and  child ;  and  that 
there  were  sufficient  grounds  for  exercising  the  jurisdiction 
which  the  Court  had  exercised  in  other  cases,  of  prevent- 
ing the  father  from  obtaining  the  custody  of  the  infant 

Mr.  Thomas,  the  respondent,  then  addressed  the  Court 
— He  read  affidavits  which  are  sufficiently  stated  be- 
low in  the  judgment;  and  he  said,  that,  when  Mrs.  Tho- 
mas married  him,  she  knew  what  his  sentiments  were. 
She  entertained  the  same.  She  adopted  them  of  her  own 
free  will,  before  he  knew  her,  or  had  any  connexion  or  in- 
tercourse with  her;  and  being  of  one  mind,  and,  as  he  sap- 
posed,  wholly  of  the  same  views,  and  admiring  the  same 
truth,  and  loving  the  same  God — holding  these  views  in 
common,  they  were  married.  It  was  absurd  to  say,  uiid» 
these  circumstances,  that  the  marriage  took  place  under 
the  influence  or  at  the  request  of  Prince.  She  was  a  lady 
between  twenty-eight  and  thirty  years  of  age,  quite  old 
enough  to  know  her  own  mind  and  to  act  for  herself  It 
was  assuredly  of  her  own  free  will  that  she  declared  her 
attachment  to  him.  But  it  did  appear  afterwards,  that, 
whilst  she  outwardly  professed  to  be  of  the  same  mind  and 
pretended  to  hold  the  same  views,  and  to  have  no  diffe^ 
ence  of  opinion,  yet  in  secret  she  maintained  other  views, 
and  acted  contrary  to  that  which  she  had  formerly  pro- 
fessed. In  consequence  of  this,  she  wrote  letters  to  her 
sister  at  Rose-hilL     After  expressing  sorrow  for  what  she 
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had  done,  yet  she  wrote  another  without  his  knowledge,        18M. 
quite  contrary  to  what  she  had  professed,  and  so  acting  hy-       thomas 
pocritically  and  deceitfully.      If  she  had  candidly  said  she  *^* 

was  of  his  opinion  formerly,  but  afterwards  thought  and 
felt  differently ;  if  she  had  come  forward  openly  and  ac- 
knowledged what  her  mind  was,  he  should  have  thought 
nothing  of  it  Again,  it  had  been  asserted  that  Mr.  Wil- 
liams was  sent  to  Weymouth  by  his  authority  to  deal  harsh- 
ly and  unkindly  in  turning  his  wife  out  of  doors.  That 
was  utterly  untrue,  and  was  denied  by  Mr.  Williams's  own 
affidavit.  He  merely  requested  her  to  leave  the  house  at 
Weymouth,  and  to  go  to  his  (the  respondent's)  mother's  in 
Wales,  whither  she  went  He  did  not  deny  that  the  use 
of  prayer  was  discontinued.  Prayer  was  a  means  to  an 
end.  It  was  the  longing  after  something,  and  the  expres- 
sion of  that  desire.  But  the  followers  of  Mr.  Prince  now 
had  what  they  had  sought  for,  they  enjoyed  what  they  had 
hungered  and  thirsted  after.  They  prayed  not,  because 
their  prayers  were  turned  into  praise.  He  then  repeated 
an  anthem,  which  Mr.  Prince's  followers  were  in  the  habit 
of  singing,  as  follows: — 

Holy  Father,  Love  alone ! 
Holy  Love,  eternal  Son  I 
Holy  Spirit,  once  unknown ! 
Holy  Three,  thy  name  ia  One. 
Glory  be,  O  Grod,  to  thee ! 
Glorious  in  eternity! 
Glory  be,  O  Love,  to  thee ! 
Glorious  in  thy  purity ! 

It  might  be  true  that  they  did  not  read  the  Scriptures  as 
once  they  did.  It  was  because  they  regarded  the  Scrip- 
tures as  a  means  to  an  end.  It  was  the  book  that  brought 
them  to  God.  As  to  unchastity  or  immorality,  he  defied 
the  world  to  bring  forward  against  them  any  charge  of 
immoral  conduct.  He  described  the  recreations  of  the  in- 
mates of  the  "  Agapemone,"  and  extolled  the  beauty  of  the 
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1860.        horses  kept  for  their  use ;  but  declared,  that  they  carried 

Thomas'      ^^^  ^^^^  ^^  ^^^^^  amusements.     He  concluded  by  main- 

„    *•  taining,  that  in  the  end  all  would  acknowledge  the  truth 

of  the  principles  which  he  held,  and  would  confess,  that 

the  "  Agapemone"  was  a  work  of  God — ^pure,  holy,  and 

glorious. 

J/ay  227irf.    The  Vice-Chancellob  : — 

This  case  is  before  the  Court  on  a  petition  presented  in 
the  name  of  George  Nottidge  Thomas,  an  infant,  by  his 
uncle  in-law,  Mr.  Frederick  Peter  Ripley,  as  his  next 
friend.     It  prays  [His  Honour  read  the  prayer]. 

The  petitioner,  at  present  in  the  fourth  year  of  his  age, 
is  the  only  child  of  the  marriage  of  his  parents,  who  arc 
both  living,  one  of  them  being  Mr.  George  Robinson  Tho- 
mas, mentioned  in  the  prayer  and  many  other  parts  of  the 
petition,  who,  a  native,  I  collect,  of  Wales,  seems  to  have 
been  educated  at  Lampeter  with  a  view  to  becoming,  as 
he  in  fact  became,  a  minister  of  the  Church  of  England 

I  do  not,  however,  collect  that  he  proceeded  beyond 
deacon's  orders,  or  that  he  now  considers  himself  to  be  a 
member  of  that  Church:  I  understand  him  to  dissent, 
and  to  have  seceded  from  it  Nor  do  I  gather  from  the 
evidence,  or  from  the  observations  which  he  addressed  in 
person  to  the  Court,  that  he  has  at  present  any  preferment, 
office,  employment,  business,  fortune,  or  source  of  income 
whatsoever.  His  wife,  the  petitioner's  mother,  is  one  of 
the  daughters  of  a  gentleman  of  good  fortune,  who  resided 
in  Suffolk.  He  died  before  her  marriage,  leaving  a  widow, 
still  living,  the  grandmother  of  the  infant  under  whose 
protection  and  in  whose  house  the  child  now  is.  This  lady, 
I  collect,  to  be  a  person  in  good  circumstances  and  of  re- 
spectability. The  daughters'  portions  seem  to  have  been  at 
least  as  much  as  in  the  station  of  society  to  which  they  be- 
longed is  usual.  That  of  Miss  Agnes  Nottidge,  the  petition- 
er's mother,  was,  I  think,  between  5000L  and  6000/.    The 
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marriage,  which,  whether  equal  or  unequal  otherwise  than         1800. 
in  point  of  fortune,  seems  in  that  respect  at  least  to  have       thoma« 
been  unequal,  (for  Mr.  Thomas  had  not,  I  believe,  any  pro-  *'• 

perty,)  took  place  without  the  consent  and  against  the 
wishes  of  Mrs.  Nottidge,  and  seems  in  a  considerable  degree 
ascribable,  so  far  at  least  as  Miss  Agnes  Nottidge  was  con- 
cerned, to  the  influence  and  ascendancy  over  her  mind  which 
(it  must,  I  fear,  be  said  unhappily  for  her,)  had  been  acquir- 
ed and  were  exercised  by  a  fanatic  or  psuedo-fanatic  preach- 

• 

er,  styling  himself  "  the  Servant  of  the  Lord,"  who  appears 
to  have  acted,  ostensibly,  less  as  a  go-between  than  as  a 
spiritual  director,  in  forming  this  and  other  matches  be- 
tween endowed  ladies  and  such  of  his  followers  or  asso- 
ciates of  the  other  sex  as  were  judged  fit  for  the  purpose. 
One  of  these  was  Mr.  Thomas,  whom  Miss  Agnes  Nottidge 
seems  to  have  been  made  to  believe,  that  it  was  the  will 
of  God,  revealed  through  "  the  Servant  of  the  Lord,"  that 
she  should  marry;  and  she  did  so,  as  I  have  said,  very 
much  upon  that  ground.  Thus  at  least  the  evidence  strikes 
me,  and  here  I  should  qualify  a  statement  that  I  have  made 
as  to  her  husband's  means,  for  she  married  without  a  settle- 
ment, and  her  fortune  appears  to  have  come  consequently 
very  much  or  altogether  into  his  power,  as  (if  it  remains) 
it  still  seems  to  be.  The  want  of  a  settlement  was  however 
not  through  oversight;  she  mentioned  the  subject  to  him, 
and  seems  at  the  same  time  to  have  mentioned  a  promise, 
connected  perhaps  with  it,  that  she  liad  made  to  one  or  both 
of  her  parents.  I  say  this,  because  it  appears,  that,  not 
quite  three  weeks  before  the  marriage,  Mr.  Thomas  was 
able,'  and  permitted  himself,  to  write  to  her  this  all  but  im- 
possible letter     [His  Honour  read  the  letter  set  out  al>ove.] 

Even  this  unparalleled  performance  failed  to  open  the 
lady's  eyes;  and,  her  marriage  taking  place  on  the  9th  of 
July,  184o,  she  so  became  annexed  by  an  additional  tie  to 
the  school  or  suite  of  "  the  Servant  of  the  I^ird." 

The  bride  awl  bridegr<>jm  lived  together  at  various  places 
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I860.        from  the  time  of  their  marriage,  rather  more  than  half  a 
Thomas      7^^'    During  the  latter  part  of  that  period  they  were  at 
*•  Weymouth,  lodged  in  a  house  where  "  the  Servant  of  the 

Lord  "  and  others  were  also  living;  and  here  Mrs.  Thomas 
appears  to  have  received,  I  regret  to  say,  from  her  hushaDd, 
and  not  from  him  alone,  treatment,  on  more  than  one  oc- 
casion, of  a  coarse,  harsh,  and  unmanly  description;  whidi 
was  not,  if  it  could  have  been,  in  any  manner  deserved 

In  January,  1846,  ''  the  Servant  of  the  Lord,'"  and  some 
of  his  followers  or  associates,  went,  I  believe,  professionallj 
to  Bridgwater,  leaving  others  of  them,  including  Mr.  and 
Mrs.  Thomas,  behind  at  Weymouth ;  but  some  of  these,  in- 
cluding Mr.  Thomas,  though  not  his  wife,  were  soon  (li 
seems)  sent  for.  The  summons,  which  professed  I  beUere 
to  be  a  call  to  attend  a  spiritual  tea  party  at  Bridgwater, 
was  obeyed ;  and  accordingly,  on  the  2nd  of  February,  1846, 
Mr.  Thomas  departed  from  Weymouth,  leaving  his  wife 
there,  but  promising  or  expected  to  return  in  two  daja 
She  was  then  to  his  knowledge  in  the  fifth  or  sixth  month 
of  pregnancy  with  her  first  and  only  child,  the  infant  now 
before  the  Court  This  her  state  was  learned  by  ^'  the  Se^ 
vant  of  the  Lord  "  for  the  first  time  at  Brid^^ater,  as  I 
collect;  and  he  seems  to  have  remonstrated  or  reasoned  on 
the  subject  at  that  place  with  Mr.  Thomas,  who,  instead  of 
returning  to  Weymouth,  sent  thither  for  his  clothes,  which 
his  wife  packed  and  transmitted  to  Bridgwater  accordingly 
Having  received  them,  he  wrote  on  the  7th,  I  believe,  of  the 
same  February,  and  despatched  to  her  this  indescribable 

communication. 

"  Saturday  night,  Bridgewater. 

"  My  best  beloved, — I  herewith  inclose  you  a  small  por- 
tion, eat,  drink,  yea  drink  abundantly,  and  let  your  soul 
delight  in  fatness,  let  the  will  of  God  be  your  home  and 
resting  place.  Out  of  His  will  there  can  be  no  happiness, 
but  in  His  will  there  is  life  and  joy  and  peace.  *  The  Se^ 
vant  of  the  Lord  *  told  me  that  you  would  not  be  in  your 
present  state,  unless  you  had  rebelled  months  ago ;  and  thus 
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you  will  suffer  for  it,  in  not  being  able  to  go  about  with  me         1850. 
as  you  otherwise  would;  but  when  I  see  you  I  will  tell  you       thomas 
all  about  it    For  the  present  abide  quietly  where  you  are,  ^' 

and  go  on  as  if  I  were  with  you.  I  have  seen  all  the  articles 
you  sent  in  my  portmanteau.  I  found  much  pleasure  in 
looking  at  all  the  little  things  you  had  packed  up.  I  do 
love  you  more  than  I  can  tell ;  we  are  parted  outwardly, 
but  we  shall  meet  the  closer  as  the  consequence;  we  are 
separated  now,  but  we  are  not  severed;  we  see  each  other 
not,  but  we  are  one.  For  the  present,  farewell.  Let  Har- 
riet and  Clara  have  as  much  love  from  me  as  I  can  offer 
afler  that  I  give  you.  I  abide  dearest  the  same,  your  un- 
changing and  affectionate 

Brother  Thomas." 

When  it  is  known  that  the  writer  of  this  letter  did  not 
return  to  his  wife,  but  that  his  departure  from  her  on  the 
2nd  of  February  was  the  commencement  of  a  total  sepa- 
ration from  her,  which  has  ever  since  continued,  a  separa- 
tion wilful  equally  and  causeless  on  his  part,  such  a  com- 
position may  seem  to  the  last  degree  perplexing.  But 
when  it  is  certain,  that,  by  the  passage  ^*  The  Servant  of  the 
Lord  told  me  that  you  would  not  be  in  your  present  state, 
unless  you  had  rebelled  months  ago ;  and  thus  you  will  suf- 
fer for  it,  in  not  being  able  to  go  about  with  me  as  you 
otherwise  would;  but  when  I  see  you  I  will  tell  you  all  about 
it;'* — the  writer  referred  to  the  fact  that  his  wife,  the  per- 
son addressed,  to  whom  he  had  not  been  more  than  seven 
months  married,  was  then  with  child  by  him,  one  is  driven 
with  shame  and  indignation  to  hope  that  there  may  not  be 
a  second  human  being  capable  of  such  extravagant  inde- 
cency. 

On  the  2nd  of  February,  1846,  then,  this  confiding  and 
unoffending  woman  was,  without  the  slightest  justification, 
apology,  or  excuse,  deserted  and  abandoned,  —  wilfully, 
completely,  and  finally  deserted  and  abandoned — by  her 
husband,  in  the  state  which  has  been  mentioned.     Ue  has 
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I8fi0.  never  since  visited  her,  spoken  to  her,  or,  unless  perh^M 
Thomas  during  his  attempts,  in  the  spring  of  the  present  year,  to 
^'  gain  possession  of  the  person  of  her  child  and  admittance 

into  her  house,  seen  her.  I  say  "  her  house,'*  because  it 
shelters  her.  It  is,  in  fact,  the  house  of  her  mother,  Hr& 
Nottidge,  in  Suffolk,  where  Mr&  Thomas  and  her  son  have, 
for  the  last  three  years  or  more,  found  that  protection  and 
that  home  which  the  father  of  the  child  has  refused  them. 

It  must  not  be  inferred,  however,  that  Mr.  Thomas  left 
his  wife  and  child  to  starve,  or  be  dependent  on  bounty 
merely  or  parish  relief  It  is  right  to  say,  that  he  has 
from  time  to  time  transmitted  or  permitted  to  be  paid  to 
her  the  income  or  part  of  the  income  of  the  property  that 
he  acquired  in  her  right  by  persuading  her  of  the  impiety 
of  marriage  settlements, — property,  of  which  the  entire 
income,  supposing  it  received  by  her,  was  not  in  amount, 
I  collect,  more  than  sufficient,  if  sufficient,  for  the  proper 
maintenance  of  herself  and  the  child;  both  of  whom  have, 
as  to  her  ever  since  the  2nd  of  February,  1846,  and  as  to 
the  child  always,  been  left  by  the  husband  without  provi- 
sion except  as  I  have  stated,  and  wholly  without  protec- 
tion, care,  or  help.  I  do  not,  indeed,  I  repeat,  beliere 
that,  so  far  as  money  is  concerned,  he  had  or  has,  except 
from  her  property,  (that  is,  the  property  acquired  by  his 
marriage,)  the  means  of  maintaining  or  contributing  to 
the  maintenance  of  either. 

Though  informed  of  the  birth  of  his  son  immediately  or 
within  a  proper  time  after  the  event,  and  asked  before  the 
christening  what  should  be  the  name,  he  does  not  appear 
to  have  acknowledged  the  communication,  noticed  the  re- 
quest, or  exhibited  any  feeling  of  affection,  any  interest 
or  any  concern,  for  or  about  the  child ;  or  indeed,  until  the 
attempt  at  carrying  him  away  forcibly  or  clandestinely  from 
his  mother,  which  was  made  in  March  in  the  present  year, 
to  have  seen  or  wished  to  see  him.  Such  a  course  of  con- 
duct would,  in  the  absence,  which  there  has  been  and  is,  of 
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UI  misbehaviour  on  the  wife's  part  and  of  any  rational  cause 
3f  complaint  against  her,  seem  inexplicable,  except  upon 
some  supposition  which  I  desire  to  think  inadmissible,  or       „  ^• 

,  ,  .  Roberts. 

the  supposition  that  the  influence  and  ascendancy  of  the 
person  calling  himself  "  the  Servant  of  the  Lord''  have  been 
exerted  for  the  purpose,  and  prevail  over  Mr.  Thomas  as 
strongly  as  at  one  time  over  his  wife.  I  collect,  that,  af- 
ter the  marriage,  she  exhibited  symptoms  of  insubordina- 
tion— not  towards  her  husband,  but  towards  "  the  Servant 
of  the  Lord,"  attempted  to  shake  her  husband's  allegi- 
ance towards  him,  and  was  found  out;  to  which  griev- 
ances was  added  seemingly  this,  that  either  a  prophecy  or 
a  behest  had  been  contravened  by  her  being  in  the  family- 
way.  However,  upon  these  or  no  more  just  grounds,  it  is, 
I  think,  to  be  inferred  from  the  evidence,  that  "  the  Ser- 
vant of  the  Lord"  took  a  dislike  to  Mrs.  Thomas  after  the 
marriage,  and  did  mainly,  if  not  solely,  influence  her  hus- 
band's mind  in  his  ill-treatment,  his  unmanly  treatment, 
of  her,  and  at  least  contribute  to  the  separation,  if  not  di- 
rectly cause  it. 

Nor  ought  it  probably  to  be  ascribed  to  Mr.  Thomas's 
spontaneous  feelings  or  undirected  judgment,  that  he  wrote 
to  her  that  coarse  and  shameful  letter,  having,  it  seems 
probable,  some  reference  to  an  action  between  Mr.  Ripley 
and  one  of  her  sisters,  a  witness  on  this  occasion  for  the 
respondent,  which  is  dated  2nd  of  November,  1848,  and 
was  in  these  terms: — 

"The  Agapemone,  November  2nd,  1848. 
"  Agnes, — ^Whilst  I  thought  you  followed  your  unhappy 
course  quietly,  I  did  not  feel  disposed  to  interfere  with 
you;  but  since  it  has  come  to  my  knowledge  that  you 
have  spoken  wickedly  of  God's  holy  truth,  and  declared 
gross  and  scandalous  lies  of  those  I  most  honour,  love,  and 
esteem,  I  am  resolved  to  adopt  a  difierent  course  towards 
you.     How  wretched  is  your  condition !  given  up  to  your 
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1850.  own  wicked  heart,  you  love  and  make  a  lie,  and  drink  in 
Thomar  ^  sweet  food  for  your  malice  the  vilest  and  most  disgast- 
^  ^'  ing  scandal     Shame  on  you !    it  is  out  of  the  abundance 

of  your  own  carnal  heart  that  your  mouth  speaketh.  Oh, 
Agnes!  what  have  you  lost!  However,  I  write  merely  to 
inform  you  of  my  determination  concerning  you.  (rod  is, 
I  know  Him,  deep,  pure,  holy,  gentle  Love;  I  am  His  and 
He  is  mine;  you  are  mine,  and  I  am  resolved  to  use  the 
authority  God  has  given  me  to  put  a  stop  to  your  lying 
slanders;  and  for  this  purpose  I  can  and  will  compel  you 
to  live  where  and  how  I  please,  and  subject  to  my  will 
and  authority.  Through  G-od's  pure  love  to  me,  I  haye 
hitherto  yielded  to  you  the  greatest  indulgence;  and  you 
have  abused  the  liberty  and  independence  I  trusted  you 
with,  as  you  have  abused  your  other  blessings.  I  have, 
therefore,  felt  the  necessity  of  making  you  aware  Uiat  1 
can  and  will  direct  your  life;  and  this  I  will  cause  you  to 
know  by  my  actions  and  not  only  by  my  words.  Should 
you  write  again,  or  speak  so,  knowingly  contrary  to  my 
wishes  and  to  the  truth,  I  will  immediately  remove  your 
residence,  and  take  the  child  under  my  own  eye,  and  su- 
perintend the  expenditure  of  the  money  for  God's  glory. 
I  do  not  know  that,  under  any  circumstances,  I  shall  look 
over  your  gross  and  selfish  abuse  of  my  forbearance  to- 
wards you.  Concerning  the  child,  learn  that  I  will  do 
with  it  as  God  shall  guide  me, — God,  who  is  love,  wholly 
undefiled  love,  but  who  could  wither  the  pride  and  inde- 
pendence of  your  heart  in  one  moment  As  to  my  imme- 
diate conduct  towards  you  personally,  it  will  depend  on 
yourself;  for,  be  sure,  I  wiQ  do  what  I  may  deem  good  after 
this  warning,  without  giving  you  any  further  notica  Blest 
beyond  conception  by  the  knowledge  of  God  in  His  pure, 
holy,  and  unchanging  love  and  truth,  I  abide, 

"  Brother  Thomas." 

The  power  of  "  the  Servant  of  the  Lord"  over  Mr.  Tho 
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nas's  mind  seems  to  have  continued  and  to  continue  un-  181(0. 
liminished,  though  Mrs.  Thomas  appears  to  have  been  thomas 
mred.  It  is  in  such  a  state  of  things  that  Mr.  Thomas 
iias,  within  the  last  three  months,  been  endeavouring,  and 
still  avows  an  intention,  if  possible,  to  regain,  I  was  about 
to  say,  but  that  would  be  wrong, — to  acquire,  I  mean,  the 
possession  and  custody  of  the  person  of  his  son,  which 
would  of  course  involve  the  care  and  direction  of  his  edu- 
cation. 

Now,  considering  the  boy's  age,  the  respectability  of  the 
house  that  shelters  him,  and  the  care  under  which  he  is, 
I  am  not  sure  that,  if  there  were  nothing  in  the  case  but 
these  and  the  other  facts  that  I  have  mentioned,  it  would 
be  proper  to  dismiss  the  petition,  especially  as  it  is  certain 
or  probable  that  a  sufficient  provision  for  the  maintenance 
and  education  of  the  petitioner  during  his  minority,  inde- 
pendently of  any  assistance  from  his  father,  is  or  can  and 
will  be  made.  But  it  is  not  necessary  to  decide  that  point; 
for  there  are  other  facts  of  importance:  before  proceeding 
to  which  I  would  ask  specifically — how,  so  far  as  money 
or  property  is  concerned,  if  the  father  shall  have  the  pow- 
ers and  duties  of  guardianship,  is  he,  from  his  income,  to 
provide  properly  for  the  child's  maintenance  and  educa- 
tion? This  question,  when  the  wife's  clear  title  to  alimony, 
and  her  husband's  position  and  circumstances  are  remem- 
bered, must  probably  be  of  very  difficult  solution — nor 
indeed,  perhaps,  has  he  thought  much,  if  at  all,  about  the 
matter. 

To  what  home,  however,  in  such  an  event,  to  what 
abode,  is  he  to  take  the  child?  To  none  suggested,  except 
the  somewhat  mysterious  establishment  so  often  mentioned 
during  the  argument  and  in  the  affidavits,  of  which  it 
seems  necessary  to  say  a  few  words. 

It  appears  that  "  the  Servant  of  the  Lord,"  with  or  with- 
out the  aid  of  others,  has  founded  or  formed  a  kind  of 
coenobitical  establishment,  which,  though  placed  not  on  the 
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185().  Euripus,  but  on  the  Bristol  Channel,  he  has  denominated 
Thomas  Agapemone,  a  name  no  doubt  adopted  in  order  to  make 
the  people  of  Somersetshire  understand  or  guess  its  object; 
which,  however,  unluckily,  I  fear  that  few  either  there  or 
elsewhere  in  any  very  clear  manner  do.  "  The  Servant  of 
the  Lord,"  as  may  be  supposed,  presides  and  governs,  bat 
not  perhaps  strictly  as  an  archimandrite  or  abbot,  for  the 
establishment  scarcely  seems  to  be  a  convent,  either  in  con- 
nection with  the  Greek  church  or  otherwise 

Its  inmates,  who  are  not  few,  and  are  of  each  sex,  can 
hardly  be  nuns  and  friars;  for  some,  though  not  all  of  them, 
are  married  couples,  and  the  men  and  women  are  not  se- 
parated.   They,  however,  call  themselves  and  address  each 
other  as  brothers  and  sisters;  there  appears  to  be  something, 
whether  really  as  well  as  professedly,  or  professedly  alone^ 
in  the  nature  or  design  of  the  institution,  which  perhaps 
might  render  it  fit  to  be  described  as  a  Spiritual  Boarding 
House:  though,  to  what  kind  of  religion,  if  any,  the  inmates 
belong,  does  not  I  think  appear.     I  believe  that  they  do  not 
attend  anyplace  of  worship  in  or  out  of  this  establishment 
They  sing  hymns,  I  think,  addressed  to  the  Supreme  Being; 
but,  as  I  collect,  they  do  not,  in  the  sense  of  supplication  or 
entreaty  to  God,  pray  at  all    The  Agapemonians  appear  to 
set  a  high  value  on  bodily  exercise  of  a  cheerful  and  amus- 
ing kind.     Their  stable,  according  to  the  description  which 
Mr.  Thomas  gave  me  of  it,  must  be  unexceptionable.   It  does 
not  appear  whether  the  Agapemonians  hunt,  but  they  seem 
distinguished  both  as  Cavaliers  and  Charioteers.     They 
play,  moreover,  frequently  or  occasionally,  at  lively  and 
energetic  games,  such  as  hockey,  ladies  and  all.     So  that 
their  life  may  be  considered  less  ascetic  than  frolicsome 
The  particulars,  however,  of  the  Agapemonians'  esoteric  ex- 
istence, being  not  open  to  general  observation,  are  little,  if 
at  all,  known  beyond  their  own  boundary.     But  to  worb 
of  usefulness  or  charity  without,  they  do  not  seem,  so  fer 
as  I  can  collect,  addicted. 
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Now,  this  is  the  establishment  in  which  Mr.  Thomas  has  18/JO. 
for  a  considerable  time  been  and  is  one  of  the  dwellers,  he  thomIT 
has,  I  apprehend,  no  other  home,  and  thither  accordingly 
I  suppose  that  he  would  take  his  son.  But  God  forbid  that 
I  should  be  accessory  to  condemning  any  child  to  such  a 
state  of  probable  debasement;  as  lief  would  I  have  on  my 
conscience  the  consigning  of  this  boy  to  a  camp  of  Gypsies. 

It  may  be  suggested,  however,  that  Mr.  Thomas,  though 
he  has  not  stated  any  intention  of  leaving  Agapemone,  or 
placing  his  son  elsewhere,  may  possibly  be  willing  and 
able  to  find  some  other  abode  for  him;  and  it  has  seemed 
to  me  proper,  upon  that  supposition,  and  otherwise,  to  con- 
sider whether  Mr.  Thomas  has  or  has  not  opinions  upon 
important  points,  such  as  to  disqualify  him,  in  this  country, 
for  the  guardianship  of  an  English  child. 

In  the  first  place,  I  think  it  right  to  say  that  I  am  satis- 
fied with  his  denial  of  believing  "  the  Servant  of  the  Lord  " 
to  be  a  Deity,  or  not  of  the  human  nature;  but  that  I 
doubt  whether  Mr.  Thomas's  mind  is  entirely  free  from 
participation  in  certain  views  concerning  "  the  Servant  of 
the  Lord,''  not  very  dissimilar  to  the  opinions  entertained 
concerning  an  eminent  personage  of  the  7th  century,  by 
those  who  consider  that  personage  a  prophet;  and  that  I 
doubt,  moreover,  whether  a  man,  who,  having  been  ordained 
a  minister  of  religion,  as  a  Christian  in  a  Christian  commu- 
nity, has  designedly  and  systematically  given  up  attending, 
and  designedly  and  systematically  avoids  attending  any 
place  of  worship  (whatever  his  private  feelings  may  be,  and 
whatever  hymns  he  may  sing),  ought  in  any  condition  of 
circnmstances  to  be  permitted  in  this  country  to  have  the 
guardianship  or  care  of  an  En^ish  child,  for  whose  main- 
tenance and  education  there  exist  any  other  means  of  pro- 
viding, though  the  child  be  his  own.  But  that  particular 
question  I  think  it  not,  in  the  present  instance,  necessary 
to  decide,  and  I  wish  to  be  understood  as  giving  no  opinion 
upon  it 
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1850.  However  this  may  be,  I  apprehend  that,  in  England,  a 

man  who  holds  the  opinion,  that  prayer — I  mean  prayer 
in  the  sense  of  entreaty  and  supplication  to  the  Almighty 
— ^is  no  part  of  duty,  but  is  superfluous;  who  considers, 
moreover,  that  there  is  not  any  day  of  the  week  which 
ought  to  be  observed  as  a  Sabbath,  as  a  day  of  peculiar 
rest,  or  as  one  of  peculiar  holiness,  or  in  a  manner  distinct 
from  other  days,  must  be  deemed  to  entertain  opinions 
noxious  to  society,  adverse  to  civilization,  opposed  to  the 
usages  of  Christendom,  contrary  (in  the  case  of  prayer  at 
least)  to  the  express  conmiand  of  the  New  Testament, 
and,  finally,  pernicious  necessarily  in  the  highest  degree 
to  any  young  person  unhappy  enough  to  be  imbued  with 
them — I  say  in  England. 

If  this  is  a  just  view  of  such  opinions,  they  must,  if 
avowed  and  carried  into  practice,  disqualify  him  who 
avows  them  and  carries  them  into  practice  for  the  educa- 
tion, and,  in  my  judgment,  for  the  guardianship  of  an 
English  child,  whether  his  own  son  or  any  other, — an  ob- 
servation, if  liable  to  any  exception  or  qualification,  liable 
to  exception  or  qualification,  I  apprehend,  in  the  single 
and  unlikely  case  of  a  moral  certainty  or  high  degree  of 
probability  existing  that  the  opinions  will  not  be  commu- 
nicated to  the  child, — that  the  child  will  escape  the  infec- 
tion,— that  he  will  remain  untainted.    But,  these  opinions 
are  avowed  by  Mr.  Thomas  to  be  his.     He  carries  them 
into  practice.      He   has  not  professed  any  intention  of 
not  comn^unicating  them  to  his  son,  if  placed  under  his 
charge:    and  had  such  an  intention  been   expressed,  I 
should,  I  own,  have  thought  it  of  impossible  or  very  im- 
probable performance.     In  this  respect  I  might  found  my- 
self perhaps  alone  on  his  address  to  the  Court,  deliver- 
ed upon  the  hearing  of  the  petition,  to  which  I  listened 
carefully. 

Whether  upon  or  without  consideration  of  that  address, 
however,  I  view  the  affidavits  as  containing  evidence  de- 
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cisive  on  this  point, — evidence  which,  coupled  with  some  1850. 
few  other  passages,  I  think  it  right  to  state  in  the  very  thomas 
words:  and  first,  I  take  up  two  affidavits  made  by  six  of 
the  Agapcmonians.  Three  of  these  six  describe  them- 
selves as  clerks,  that  is,  clergymen;  one  being,  I  believe, 
the  brother-in-law  of  "  the  Servant  of  the  Lord,"  who  is 
not  a  deponent  in  either  of  these  affidavits,  nor  a  witness 
at  all ;  but  his  wife  is  one  of  the  six  whom  I  have  just 
mentioned.  This  lady  describes  herself  as  "  Julia  Prince, 
wife  of  Ilenry  James  Prince,  of  the  same  place,  clerk ;" 
("  the  same  place"  being  Agapemone).  There  is  also  an- 
other lady  among  the  six,  who  all  depose  thus: — 

They  "  say  and  affirm,  that  the  said  Henry  James  Prince 
and  his  followers,  as  asserted  in  the  petition,  ever  used 
expressions  of  contempt  and  derision  with  regard  to  the 
Holy  Scriptures,  is  a  wicked,  hideous,  and  diabolical  lie, 
which  they  cannot  too  indignantly  repel;  that  the  said 
Henry  James  Prince  was  not  in  the  habit  of  stating,  at 
any  meetings,  to  the  persons  assembled,  that  all  their  re- 
lations and  friends  who  did  not  acknowledge  the  Spirit  of 
God  in  him  would  be  eternally  damned;  that  it  is  utterly 
false  and  a  wicked  perversion  of  truth,  that  people  were 
admitted  to  the  tea-meeting  upon  the  grounds  of  their  re- 
joicing in  the  damnation  of  their  friends;  that  the  moral 
conduct  of  the  said  George  Robinson  Thomas  is  and  al- 
ways has  been  most  exemplary  and  free  from  imputation, 
and  his  manners  mild  and  gentlemanly;  that  deponents 
and  others  amused  themselves  in  various  ways,  both  for 
health  and  exercise,  and  that  they  sometimes  play  at 
'hockey/  which  is  not  a  game  like  football,  and  which  de- 
ponents consider  very  ridiculous  to  be  obliged  to  refer  to ; 
that  deponents  do  not  regard  one  day  from  another,  but 
every  day  alike,  but  each  unto  the  Lord;  that  the  said 
Henry  James  Prince  has  not  propounded  any  blasphemous 
or  irreligious  doctrines ;  and  to  assert  that  he  has  a  Divine 
character,  and  is  a  proper  object  of  worship,  is  a  blasphe- 

£E£2 
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1860.       mous  and  hideous  lie;  that  the  servants  of  the  said  Heniy 
TnoMiis      Janies  Prince  have,  by  his  direction,  threatened  to  let 
^'  loose  the  bloodhounds  upon  any  one  coining  within  the 

walls,  is  a  direct  falsehood ;  that  deponents  are  not  under 
the  influence  or  control  of  the  said  Henry  James  Prince, 
but  enjoy  the  most  perfect  liberty;  their  life  is  the  purity 
of  truth,  their  dwelling  the  rest  of  holy  love,  and  their  de- 
light the  glory  of  God;  their  peace  is  like  a  river,  and  their 
strength  the  munition  of  rocks." 

I  have  read  from  one  only  of  these  affidavits,  because 
what  I  have  read  from  it  represents  with  substantial  (al- 
most literal)  exactness  corresponding  passages  in  the 
other. 

Mrs.  Thomas's  three  sisters,  who  are  in  the  establishment, 
have  joined  in  an  affidavit  in  these  terms : — They  say  "  that 
they  are  the  sisters  of  Agnes  Thomas,  the  mother  of  the 
infant;  that  they  did,  in  the  year  1842,  attend  the  minis- 
try of  the  Rev.  Henry  James  Prince,  at  Stoke,  near  Clare, 
Suffi)lk,  and  were  greatly  blessed  by  it ;  that  they  were  also 
privileged  to  visit  the  said  Henry  James  Prince  and  the 
Rev.  Samuel  Starkey  at  their  residence,  but  that  they  were 
not  ever  requested  by  the  said  Henry  James  Prince  and 
the  Rev.  Samuel  Starkey,  or  either  of  them,  to  do  so;  that, 
on  the  contrary,  it  was  the  constant  and  repeated  request 
of  deponents  and  of  the  said  Agnes  Thomas  that  they  might 
be  allowed  to  do  so ;  that  the  preaching  of  the  said  Henry 
James  Prince  was  in  truth,  in  simplicity,  and  in  power; 
that  his  godliness  was  real,  his  exhortations  faithful ;  but 
that  he  or  the  said  Samuel  Starkey  ever  assured  deponents, 
that,  in  order  to  become  true  Christians,  they  must  disre- 
gard the  advice  of  their  parents  and  other  members  of  their 
family,  and  obey  the  directions  of  the  said  Henry  James 
Prince,  is  a  gross  falsehood."  The  deponents  Harriet  Lan- 
caster Price  and  Clara  Cobbe  say,  "  that  deponents  married 
their  respective  husbands,  not  by  command  or  at  the  re- 
quest of  the  said  Rev.  Henry  James  Prince,  but  purely  of 
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their  own  free  choice;  that  the  said  Henry  James  Prince        iSfiO. 
extorted  /rom  either  a  promise  to  marry  is  a  gross  false-       thJmas 
hood :  that  the  said  Henry  James  Prince  wbs  not  present  ^' 

.  .  .  Roberts. 

at  their  interview  with  the  said  Emily  Nottidge  and  Fre- 
derick Peter  Ripley,  at  Swansea,  nor  was  he  at  that  time 
at  Swansea;  but  at  such  interview,  as  at  all  other  times^ 
they  acted  according  to  their  own  free  and  unfettered  will; 
that  deponents  were  informed,  by  the  direction  of  the  said 
Henry  James  Prince,  that  there  was  no  longer  any  occa- 
sion for  their  reading  the  Bible,  as  their  husbands  were 
now  their  bibles,  and  that  deponents  would  know  through 
them  the  will  of  God  as  made  known  to  them  by  the  said 
Henry  James  Prince,  is  false ;  that  deponents  and  the  said 
Agnes  Thomas  were  not  compelled  to  employ  themselves 
the  greater  part  of  the  night  of  the  4th  of  February,  1846, 
in  packing  their  husbands'  clothes,  nor  were  they  engaged 
in  such  packing  more  than  one  hour,  the  things  required 
being  linen,  &c.,  for  a  few  days ;  and  that  they  never  un- 
derstood that  they  were  not  to  see  their  husbands  again ; 
that  the  said  Agnes  Thomas  was  not  treated  rudely  or 
harshly  by  the  said  Thomas  Williams,  in  the  month  of 
February,  1846;  but  that,  in  consequence  of  her  temper 
and  disposition  at  the  time,  there  could  be  no  pleasant 
communication  between  her  and  those  residing  in  the 
same  house ;  and  that  the  said  Agnes  Thomas  frequently 
acknowledged  to  deponents  that  she  was  in  a  state  of  re- 
bellion against  God,  and  expressed  a  desire  openly  to  ac- 
knowledge it,  for  the  example  of  others/' 

Mrs.  Thomas,  whose  affidavit  I  have  considered  receiva- 
ble upon  a  proceeding  of  the  present  nature,  though  her 
husband  is  the  respondent,  makes  in  it,  as  does  Miss  Cor- 
nelia Nottidge  in  her's,  various  statements,  some  positively, 
some  as  to  information  and  belief,  not  all  controverted, 
not  all  met;  and  it  has  appeared  to  me,  that  I  may,  con- 
sistently with  justice  and  every  rule  of  procedure,  and  that 
I  ought,  to  allow  weight  and  efficacy,  in  support  of  the 
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1850.        petition,  to  many  of  those  statements,   and  particularly 
Thomas       (though  not  exclusively)  to  the  passages  extracted  from 
RoBSRTs.      tli^™>  which  I  will  now  read :  "  That,  during  the  latter  part 
of  1845,  the  said  Henry  James  Prince  was  in  the  habit  of 
holding  meetings  at  various  villages  near  Weymouth,  where- 
at he  and  his  leading  followers  preached ;  and  that  some- 
times one  and  sometimes  another  of  the  said  George  Ro- 
binson Thomas,  Lewis  Price,  and  Thomas  Williams,  did  by 
the  direction  of  the  said  Henry  James  Prince,  usually  preach 
and  announce  to  the  persons  assembled  thereat  the  imme- 
diate coming  of  Christ,  and  exclaim,  in  the  loudest  tone, 
*  Behold,  he  cometh!  he  cometh! '"  and  a  little  further  on, 
"  And  the  said  Henry  James  Prince,  in  the  latter  part  of 
J  845,  frequently  professed  the  doctrine,  that  the  practice 
of  prayer,  whether  private  or  public,  is  useless,  and  ought 
to  be  abandoned;  and  he  required  his  followers  to  abandon 
such  practice  accordingly;  and  I  have  been  informed  and 
verily  believe,  that  the  last-mentioned  doctrine  has  ever 
since  been  and  now  is  professed  by  the  said  Henry  James 
Prince  and  his  followers."     And  again  she  says:  "And  I 
have  been  informed  and  verily  believe,  that,  during  part  of 
theyearl846,  the  said  Henry  James  Prince  and  his  principal 
followers,  including  the  said  Samuel  Starkey  and  his  wife, 
the  said  Thomas  Williams  and  his  wife,  and  the  said  George 
Robinson  Thomas,  Lewis  Price,  William  Cobbe,  and  Clara 
Cobbe,  resided  at  Charlinch  aforesaid,  and  during  the  latter 
part  of  the  same  year  at  Weymouth ;  and  that,  ever  since  the 
early  part  of  the  year  1847,  the  said  Henry  James  Prince 
and  his  principal  followers  of  both  sexes,  to  the  number  of 
thirty  and  upwards,  including  the  said  Samuel  Starkey 
and  his  wife,  the  said  Thomas  Williams  and  his  wife,  and 
the  said  George  Robinson  Thomas,  Lewis  Price,  William 
Cobbe,  and  Clara  Cobbe,  have  resided  together  in  a  large 
building  at  Charlinch  aforesaid,  which  building  the  said 
Henry  James  Prince  had  caused  to  be  prepared,  and  to 
which  he  gave  the  name  of  '  Agapemone ; '  and  that  such 
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building,  together  with  certain  outbuildings  and  yards  at-        1850. 
tached  thereto,  was  and  is  surrounded  by  high  thick  walls;       Thomas' 
and  that,  at  the  top  of  such  building,  a  flag  is  usually  dis-  *• 

played,  bearing  thereon  a  representation  of  a  lion  and  a 
lamb,  and  an  inscription  in  the  words  following:  *  Oh  hail! 
holy  Love ! '  Say,  that  I  have  been  informed  and  verily  be- 
lieve, that  the  said  Henry  James  Prince  and  his  followers 
continue  to  profess  the  same  doctrines  which  were  professed 
by  him  and  them  in  1845  and  1846,  as  aforesaid;  and  that 
he  and  they,  by  his  direction,  have  likewise  adopted  and 
profess  a  doctrine,  that  neither  Sunday  nor  any  other  day 
of  the  week  ought  to  be  observed  as  a  Sabbath  or  day  of 
rest  or  sacred  day;  and  I  have  been  informed  and  verily  be- 
lieve, that  the  men  and  many  of  the  women  resident  in  the 
said  building  called  *  Agapemone,'  have,  by  the  direction 
of  the  said  Henry  James  Prince,  adopted  and  pursued  a 
practice  of  playing  together  at  various  athletic  games,  and, 
among  others,  at  a  game  called  '  hockey,'  resembling  foot- 
ball, and  of  playing  at  such  games  as  well  on  Sundays  as 
on  other  days ;  and  that,  in  order  more  fully  to  act  upon 
the  aforesaid  doctrine,  as  to  the  usefulness  of  prayer,  the 
said  Henry  James  Prince,  in  or  before  the  year  1849,  as  I 
have  been  informed  and  verily  believe,  caused  a  building, 
adjoining  the  said  '  Agapemone,'  which  had  been  fitted  up 
as  a  chapel,  to  be  altered  into  an  ordinary  room ;  and  that 
the  said  Henry  James  Prince  has  for  some  time  past  not  at- 
tended any  place  of  worship."  And  again,  a  little  further 
on,  "  Say,  that,  as  I  have  been  informed  and  believe,  the 
income  derived  by  the  said  Henry  James  Prince,  from  his 
own  property,  does  not  exceed  400Z.  a  year;  but  that,  by 
means  of  large  sums  of  money  which  he  obtains  from  his 
followers,  he  has,  since  he  has  established  himself  in  the 
said  *Agapemone,'  been  enabled  to  live  in  an  expensive 
manner,  and  to  keep  a  carriage  and  four  horses  for  draw- 
ing the  same,  and  several  handsome  saddle  horses ;  and  that 
he  has  been  in  the  habit  of  riding  in  the  neighbourhood  of 
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1850.  ^  Charlinch,  in  the'said  carriage  drawn  by  four  horses,  also  of 
riding  out  in  such  neighbourhood,  attended  by  a  large  ca- 
valcade of  his  followers,  and  being  himself  on  such  occa- 
sions usually  mounted  on  a  handsome  horse,  to  which  he 
has  given  the  name  of  *  Glory/  " 

[His  Honour  also  read  extracts  from  the  affidavit  of  Cor- 
nelia Nottidge,  which  supported  the  statements  made  by 
her  sister  in  every  respect.] 

Mr.  Maynard,  who  is  the  solicitor  of  the  next  friend  of 
the  infant,  but  probably  is  not  more  biassed  than  the  other 
deponents  on  either  side,  if  so  much,  and  is  a  man  of  stand- 
ing and  repute  in  his  profession,  and  I  think  a  trustworthy 
witness,  deposes  thus: — "I  was  employed  as  solicitor  in 
the  action  of  Ripley  v.  Nottidge^  tried  on  the  23rd  of  June, 
1849."  He  then  says,  that,  "  at  the  trial,  Thomas,  Cobbe, 
and  Price  all  concurred  in  stating  that  they  abjured  all 
prayer;  that  they  considered  that  the  day  of  grace  was  past, 
and  that  the  day  of  judgment  had  arrived;  that  they  made 
no  distinction  between  Sunday  and  any  other  day;  and 
that  they  and  the  other  residents  in  the  establishment, 
male  as  well  as  female,  did  as  they  pleased  on  Sundays, 
and  enjoyed  healthful  exercises,  and,  amongst  others,  play- 
ed at  '  hockey ;'  and  that  a  building,  which  had  previously 
been  a  chapel,  had  been  converted  into  a  residence." 

Mr.  Thomas  himself  has  made  two  affidavits,  in  which 
respectively  these  passages  will  be  found : — "  I  and  others 
at  the  Agapemone  amuse  ourselves  in  various  ways,  both 
for  health  and  exercise,  and  we  sometime  since  did  so  with 
'  hockey,'  which  is  a  game  like  football,  and  we  do  so  on 
Sundays  and  other  days;  that  I  do  not  regard  one  day 
more  than  another,  but  every  day  alike,  and  each  day  unto 
the  Lord.  The  said  Henry  James  Prince  has  not,  to  my 
knowledge  or  belief,  propounded  any  blasphemous  or  irre- 
ligious doctrines ;  and  I  solemnly  deny  that  he  teaches  his 
followers  that  he  has  a  divine  character,  and  is  a  proper 
object  of  worship,  or  that  his  followers  treat  him  as  a  proper 
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object  of  worship ;  I  say,  that  the  said  Henry  James  Prince        1850. 
and  I,  and  many  of  those  called  in  the  petition  his  follow-       thomas 
ers,  were  pre-eminently  distinguished  as  men  of  prayer;  ^- 

buty  as  the  consequence  of  holding  that  the  day  of  grace  is 
past,  and  the  day  of  judgment  commenced,  the  said  Henry 
James  Prince,  and  I,  and  others  of  his  friends,  discontinued 
the  use  of  prayer  as  a  means  of  communion  with  God,  al- 
though I  maintain  that  I  am  still  in  intimate  communion 
with  Him/' 

In  such  a  case,  there  being  probability  or  certainty  as  I 
have  said,  that  a  sufficient  provision  for  the  maintenance 
and  education  of  this  boy  is,  or  will  be  made,  independent- 
ly of  his  father's  resources — ^it  appears  to  me,  that,  con- 
sistently with  the  law  of  England  as  declared  and  enforced 
in  the  Court  of  Chancery  since  and  before  the  time  of  Lord 
Eldon^  as  well  as  in  more  than  one  important  case  by  Lord 
JEldon  himself,  I  cannot  decline  interfering  to  avert  from 
the  country  the  infliction  of  such  a  citizen,  and  firom  the 
child  such  ruin  temporally,  and  such  spiritual  peril,  as  his 
father's  threatened  care  must,  I  think,  without  a  miracle, 
produce. 

I  make  an  order  therefore  substantially,  though  not  in 
words,  such  as  that  asked  by  the  petition. 
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March  18/A 


Hamilton  v,  Bankin. 

An  award  was    JDY  an  agreement,  dated  the  20th  of  March,  1847,  and  en- 
•ubraiwrnn,  not   tered  into  between  Alfred  Hamilton  of  the  one  part,  and 

John  Bankin  of  the  other  part,  it  was  agreed  that  John 
Bankin  should  plough  certain  lands  and  certain  other 
works  on  a  farm  called  the  Riddens,  consisting  of  abont 
fifty  acres,  belonging  to  Alfred  Hamilton ;  and  that,  after 
the  works  were  done,  if  John  Bankin  should  take  a  lease 
of  the  farm,  he  should  not  be  allowed  anything  on  account 
of  those  works;  but  that,  if  John  Bankin  should  not  take 
a  lease,  then,  that  Alfred  Hamilton  should  pay  to  him  a 
reasonable  sum  for  the  labour  bestowed  and  works  done 
upon  the  farm ;  and  it  was  further  agreed,  that,  in  case  any 
disagreement  should  arise  between  them  as  to  the  amount 
to  be  paid  for  the  works,  each  party  should  name  a  referee; 
and  that,  if  the  referees  could  not  agree,  they  should  ap- 
point an  umpire. 

Bankin  performed  the  works  according  to  the  agree- 
ment, but  elected  not  to  take  a  lease. 

In  consequence  of  a  disagreement  as  to  the  amount  to 
be  paid  by  Hamilton  to  Bankin  on  account  of  the  works, 
the  matter  was  referred.  Mr.  Bankin,  in  December,  1 847, 
appointed  Mr.  Matson,  a  farmer  and  valuer,  as  his  referee; 
not  to'have  been  and  in  January,  1848,  Mr.  Hamilton  appointed  Mr.  Boards, 
Sfs'uUjTnd'^  a  f^™^^  ^^^  v^lvLQT,  as  his  referee.  The  value  of  the 
tiie  bill  was        works  donc  was  assessed  by  Mr.  Matson  at  3oOZ.;  whilst 

dismissed  as 
against  him, 
with  costs,  before  the  Court  had  come  to  any  opinion  for  or  against  his  award. 

Under  a  submission,  not  made  under  the  statute  of  William  3,  the  parties  in  difference  and  th^ir 
arbitrators,  who  had  not  agreed,  met  before  the  umpire.  One  of  the  parties  in  difference  then  It^ft, 
having  authorised  his  arbitrator  to  act  for  him  in  the  conduct  of  the  proceedings  before  the  ompire, 
and  tile  hearing  finally  terminated,  except  tliat  it  was  agreed  that  one  of  the  parties  in  diffcfcnce 
should,  on  the  following  day,  go  alone  to  the  umpire,  and  produce  a  voucher  for  certain  charye«» 
which  that  party  accordingly  did.  The  umpire  made  his  award  for  a  certain  sum,  which  the  Utter 
party  recovered  in  an  action  at  lawagainst  the  other  party,  thus  establishing  tlie  legal  validity  of  the 
award.  Upon  a  bill,  by  the  defendant  at  law,  to  restrain  the  action  and  to  set  aside  the  a'w:ini— 
//c/</,  that  tlie  arbitrator  of  the  plaintiff  in  equity  had  been  sufficiently  constituted  to  act  in  the  um- 
pirage for  him;  and  that  ho  had  power  to, and  did,  sufficiently  waive  all  objection  to  the  irregularitr; 
and  the  award,  being  valid  in  law,  was  not  set  aside. 


under  the  sta- 
tute of  Wil- 
liam 3,  be- 
tween two 
parties  in  dif- 
ference, on 
which  one  of 
the  parties  ob- 
tained judg- 
ment against 
the  other  party 
in  an  action  at 
law.     The  un- 
luccessfiil  party 
tiled  a  bill 
against  the  suc- 
cessful party 
and  the  arbitra- 
tor, to  set  aside 
the  award : — 
Ileld^  that,  whe- 
ther the  award 
was  or  was  not 
impeachable 
on  equitable 
grounds,  yet, 
inasmuch  as 
there  was  no 
evidence  to 
raise  suspicion 
that  the  arbi- 
trator had  acted 
comiptly,  par- 
tially, or  un 


r. 
Bankin. 
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Mr.  Boards  assessed  the  works  at  250t  only.  The  referees 
being  unable  to  agree,  they,  on  the  31st  of  May,  1848,  ap- 
pointed Mr.  Beadel,  an  auctioneer  and  valuer,  as  umpire. 

A  meeting  took  place  by  appointment  at  the  White 
Hart  Inn,  at  Romford,  on  the  22nd  of  June,  1848,  for  the 
purpose  of  proceeding  with  the  reference,  the  two  referees, 
the  umpire,  Mr.  Hamilton,  and  Mr.  Bankin  being  present, 
when  the  reference  was  proceeded  with;  and  it  was  ar- 
ranged that  Mr.  Beadel  should  look  over  the  farm,  with 
the  assistance  of  the  two  referees;  and  that  all  the  par- 
ties should,  after  the  inspection  should  have  been  made, 
return  to  the  inn  and  proceed  with  the  arbitration ;  but 
Mr.  Hamilton  stated,  that  he  should  not  attend  again  on 
that  day.  The  proposed  inspection  of  the  farm  was  made, 
after  which,  but  before  the  parties  returned  to  the  inn, 
Mr.  Boards  called  upon  Mr.  Hamilton,  and  had  some  con- 
versation with  him.  All  the  parties  subsequently  on  the 
same  day  met  again,  except  Mr.  Hamilton ;  but  Mr.  Boards 
stated,  that  he  was  authorised  to  examine  witnesses  on  be- 
half of  Hamilton. 

Witnesses  were  then  examined,  and  vouchers  produced ; 
and  it  was  understood  that  the  case  was  proceeded  with, 
so  as  to  enable  Mr.  Beadel  to  make  his  award,  except  that 
one  or  two  points  were  unexplained  by  Mr.  Bankin,  who 
stated  he  could  clear  up  these  points  by  means  of  his  farm 
books;  and  as  he  could  not  then  produce  them,  it  was  ar- 
ranged between  and  understood  by  the  parties  present  that 
Mr.  Bankin  should  call  alone  on  Mr.  Beadel,  on  the  next 
day,  and  produce  the  books  to  him  for  that  purpose.  Ac- 
cordingly, Mr.  Bankin,  on  the  following  day,  brought  the 
books  to  Mr.  Beadel  at  his  residence  in  Chelmsford;  and 
Mr.  Beadel  examined  them. 

Mr.  Beadel  made  his  award  on  the  26th  of  June,  1848; 
and  thereby  declared  Mr.  Bankin  to  be  entitled  to  be  paid 
the  sum  of  29SL  1 4«.  6d.  by  Mr.  Hamilton. 

Mr.  Hamilton  was,  on  the  29th  of  June,  1848,  for  the 
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1850.        first  time,  informed  of  these  proceedings.     Mr.  Hamilton 
Hamilton      having  refused  to  pay  anything  to  Mr.  Bankin,  the  latter 
^'  brought  an  action  on  the  award  against   Mr.  Hamilton. 

Under  these  circumstances,  Mr.  Hamilton  instituted  the 
present  suit  against  Mr.  Bankin  and  Mr.  Beadel,  and  by 
his  bill  prayed  that  the  award  made  by  Mr.  Beadel  might 
be  set  aside,  as  having  been  irregularly  and  improperly 
made;  and  that  Mr.  Bankin  might  be  restrained  from  pro- 
secuting the  action  against  him  upon  the  award ;  and  a 
motion  was  made  for  an  injunction  in  the  terms  of  the 
prayer  of  the  bill:  but  the  Court  declined  to  interfere,  ex- 
cept to  restrain  execution  issuing  upon  the  judgment,  if 
any,  to  be  obtained  in  the  action. 

The  action  on  the  award  proceeded,  and  Mr.  Bankin 
obtained  judgment  for  the  sum  of  2982. 14^  6cL,  the  sum 
awarded  to  be  due  to  him. 

In  the  meantime,  Mr.  Hamilton  brought  his  action 
against  Mr.  Bankin  for  the  use  and  occupation  of  the  farm, 
but  failed  to  obtain  a  verdict 

By  a  subsequent  order  made  in  the  cause,  execution  up- 
on the  judgment  for  29SL  14«.  6cL  was  stayed,  on  Mr.  Ha- 
milton's bringing  that  sum  into  Court,  which  he  did. 

In  addition  to  the  circumstances  above  stated,  it  ap- 
peared, by  the  evidence  of  Mr.  Boards,  that,  although  he 
had  authority  to  appear  for  Mr.  Hamilton  on  the  reference, 
he  had  no  specific  authority  from  him  to  consent  to  Mr. 
Beadel's  seeing  Mr.  Bankin  alone;  but  that,  as  he  had  a 
general  authority  from  Mr.  Hamilton  to  proceed  in  the 
reference,  he  had  consented  thereto,  in  the  belief  that  he 
had  authority  to  do  so. 

The  cause  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  Charles  Holly  for  the  plaintiff,  said, 
that  this  was  a  suit  to  set  aside  an  award  not  made  under 
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the  statute  of  9  &  10  Will  3,  c.  15  (a),  and  submitted,  that        1850. 
the  interview  between  the  defendant  and  Mr.  Beadel  alone,      Hamilton 
which  was  so  irregular  a  proceeding  that  it  cannot  be  as-       bankin 
sumed  that  Mr.  Boards  had  any  authority  to  consent  to  it; 
and  that  an  award  made  under  such  circumstances  was 
void:    WMer  v.  FrohisherQ)),  In  re  Htck(c),  Harvey  v 
SheUon  (d),  Dobson  v.  Groves  (e),  Re  Plews  (/). — They  also 
submitted,  that  Mr.  Beadel  had  acted  improperly  in  his 
office  of  umpire;  and  that  he  was  liable  to  the  costs  of  the 
suit,  and  therefore  had  been  properly  made  a  party:  Linff- 
wood  V.  Croucher  {g),     Harvey  v.  Mount  (h)  applies  to  a 
solicitor,  but  the  decision  is  in  principle  equally  applicable 
to  an  arbitrator  or  umpire. 

At  the  conclusion  of  the  argument  for  the  plaintiff — 

The  Vice-Chancellor  said : — 

I  can  dispose  at  once  of  two  portions  of  this  case.  Al- 
though the  legal  validity  of  the  award  has  been  established, 
it  may  or  may  not  have  been  erroneous;  it  may  or  may 
not  be  successfully  impeached  in  equity.  But  no  evidence 
has  been  laid  before  me,  that  induces  me  to  suspect  that 
Mr.  Beadel  acted  corruptly,  partially,  or  with  any  fraudu- 
lent or  unfair  intention.  This  being  so,  I  am  of  opinion 
that  he  ought  not  to  have  been  made  a  party  to  this  suit; 
and  that  the  bill  must  be  dismissed,  as  against  him,  with 
costs,  without  stating  or  intimating  any  opinion  for  or 
against  the  award.  As  to  the  costs  in  the  action  at  law, 
it  may  or  may  not  be  a  duty  incumbent  on  this  Court  to 


(a)  Afl  to  the  distinction  be-  (b)  6  Ves.  70. 

tween  awards  made  under  the  (c)  6  Taunt.  94. 

statute  and  not  under  the  sta-  (d)  7  Bear.  455. 

tute,  and  the  jurisdiction  of  the  (e)  6  Q.  B.  637. 

Court  to  set  aside  an  award  up-  (/)  Id.  845. 

on  a  bill,  see  Buss,  on  Arb.  p.  (g)  2  Atk.  395. 

666.  (A)  8  Beav.  439. 
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1860.        set  aside  the  award;  but  I  am  of  opinion  that  the  defence 
Hamilton     *^  *^^  action  was  litigious  and  vexatious;  and  that  the 
••  costs  at  law,  whatever  may  become  of  the  award  here, 

ought  to  remain  where  they  are,  namely,  with  the  success- 
ful litigant  in  the  action. 

Mr.  Wigram  and  Mr.  Nichols  for  the  defendant  Bankia 
— It  was  no  irregularity  for  the  umpire  to  see  Mr.  Bankin, 
for  the  mere  purpose  of  producing  a  document  to  him,  in 
the  absence  of  the  other  parties:  Hewlett  Y,Laycock(a),  An- 
derson V.  WaUdce  (6).  And  if  there  has  been  any  irregu- 
larity, the  plaintiff  must  be  held  to  have  waived  it  by  the 
previous  consent  of  his  agent,  Mr.  Boards :  Hail  v.  Law- 
rence (c),  BignaU  v.  jLhrahams  (d).  Re  Tunno  (e). 

Mr.  Swanston  and  Mr.  Bigg  were  for  the  defendant 
Beadel. 

Mr.  Russell  replied. 

The  ViCE-CnANCELLOR: — 

This  bill  was  filed  to  set  aside,  on  equitable  grounds,  an 
award  made  under  the  statute  of  William,  which  a  Court 
of  law  has  decided  to  be  legally  valid.  Now,  as  to  the 
grounds  upon  which  (whether  strictly  in  issue  or  not  in 
issue  on  this  record)  the  plaintiff  asks  to  have  the  award 
set  aside,  there  are  some  that  clearly  faiL  Corruption 
there  is  none,  fraudulent  or  unfair  intention  there  is  none. 
If  there  has  been  mistake,  it  has  been  honest  mistake; 
if  miscarriage,  it  has  been  honest  miscarriage.  The  plain- 
tiff's case  has  wholly  failed  as  to  any  alleged  irregulari- 
ties, with  the  exception  of  the  adjournment  to  Chelms- 
ford, and  the  examination  of  the  defendant  Bankin  bv  the 

(a)  2  Car.  &  P.  574.  (d)  1  B.  &  P.  175. 

(6)  3  CI.  &  F.  2C.  (e)  5  B.  &  Ad.  488. 

(c)  4  T.  R.  589. 
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umpire;  and  to  those  points  the  case  is  reduced.     With         i860. 
regard  to  the  regularity  of  the  adjournment  to  Chelms-      Hamilton 
ford,  I  am  of  opinion  that  the  plaintiff's  case  is  none;  for,  ^' 

if  he  was  not  present  by  himself  or  his  agent  sufficiently 
authorised,  until  the  conclusion  of  the  second  meeting  on 
the  22nd,  that  must  be  considered  as  attributable  to  his 
own  choice;  and  it  is  not  competent  to  him  to  allege  his 
absence  effectually  against  his  opponent.  Whatever  was 
done  at  that  meeting,  I  must  hold,  for  the  purposes  of 
this  cause,  to  have  been  done  with  the  consent,  or  as  ef- 
fectually as  in  the  presence,  of  the  plaintiff.  If  he  was 
not  there,  he  ought  to  have  been  there.  The  adjourn- 
ment to  Chelmsford,  in  my  judgment,  boimd  the  par- 
ties. Then  comes  the  question,  whether  that  which  took 
place  at  Chelmsford,  namely,  the  examination,  in  a  cer- 
tain sense,  of  the  defendant,  no  person  being  present  on 
the  part  of  the  plaintiff,  was  materially  irregular.  I  de- 
cline to  give  any  opinion  how  that  part  of  the  case  would 
have  stood,  even  upon  such  a  matter  as  a  valuation  of  this 
kind,  had  the  view  which  I  take  of  the  conduct  of  Mr. 
Boards,  the  referee  appointed  by  the  plaintiff,  been  differ- 
ent from  what  T  am  about  to  state.  I  am  of  opinion,  that, 
from  the  whole  of  the  evidence,  including  particularly  the 
visit  to  the  plaintiff  by  Mr.  Boards,  after  the  return  from 
the  inspection  of  the  farm,  and  before  the  resumption  of 
the  business  at  the  inn  on  the  22nd,  the  just  inference  is, 
that  Mr.  Boards  was  the  plaintiff's  agent  for  the  purpose 
of  the  residue  of  the  business  of  the  umpirage;  and  that 
Mr.  Boards  had  power  to  acquiesce,  and  did  acquiesce,  in 
the  course  agreed  to  be  taken,  which  was  on  the  follow- 
ing day  taken  at  Chelmsford.  The  consequence  is,  that  in 
my  opinion  not  any  valid  objection  in  equity  has  been  es- 
tablished to  this  legal  award,  and  the  bill  must  be  dis- 
missed with  costs. 
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PRINCIPAL     MATTERS, 


ABROAD. 

See  CasTS,  1. 

ABSENTING. 
See  Act  of  Bankruptcy,  3. 

ACCEPTANCE  OF  SHARES. 
See  Contributory,  1. 

ACCOUNT. 
See  Evidence,  2. 

ACCUMULATION. 

1.  A  testator  devised  estates  to 
trustees  for  ninety  nine  years,  upon 
trust,  during  twenty-one  years,  and 
so  much  longer  during  the  life  of  his 
only  son  as  there  should  be  in  exist- 
ence any  younger  children  or  child  of 
his  son,  to  raise  2000/.  per  annum, 
and  to  invest  and  accumulate  this  an- 
nual sum,  and  stand  possessed  of  it 
and  the  accumulations,  upon  certain 
trusts  thereby  declared,  being  trusts 
for  the  son's  younger  children ;  and, 
subject  to  the  term,  the  estates  were 
devised  to  the  use  of  the  son  for  life, 
with  remainder  to  the  use  of  his  first 
and  other  sons  successively  in  tail, 
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with  remainders  over : — Ileldf  that  the 
tnists  for  accumulation  were  valid, 
being  a  provision  for  raising  portions 
within  the  exception  intheThellusson 
Act.  Beech  v.  L&rd  St,  Vincent,  678 
2.  A  testator  devised  estates,  on 
trust,  to  pay  the  rents  to  a  tenant  for 
life;  and  after  her  death,  on  trust,  to 
accumulate  the  same  for  twenty-one 
years  from  the  death  of  the  tenant  for 
life,  and,  at  the  end  of  that  period,  to 
divide  the  accumulations  among  de- 
fined classes  of  objects,  and  with  limit- 
ations in  remainder  after  the  expir- 
ation of  the  twenty-one  years,  but  no 
residuary  devise : — ffeld,  that  the  time 
of  distribution  was  not  accelerated  by 
the  operation  of  the  Thellusson  Act; 
but  that  the  rents  accruing  between 
the  end  of  the  legal  period  for  accu- 
mulation and  the  time  of  distribution 
belonged  to  the  heir-at-law  of  the  tes- 
tator.    NetUeton  v.  Siephenton^    366 

ACTION. 
See  Dismissal. 

ACT  OF  BANKRUPTCY. 

1.  A  declaration  of  insolvency  fol- 
lowed by  a  fiat  within  two  montha^ 
F  F  D.  o.  s. 


90     ADMINISTRATION. 


AMENDING. 


lieJd  to  be  an  act  of  bankruptcy  suffi- 
cient to  supiwrt  another  fiat  issued 
after  that  jx^riocl,  on  the  annulling  of 
the  foniier  fiat.    Kx  jxirU  Hunt,  572 

2.  A  fiat  was  sued  out,  founded  on 
an  omission  to  pay  or  secure  a  debt 
according  to  the  1  i  2  Vict.  c.  110,  a 
8,  which  enacts,  that  such  omission 
shall  constitute  an  act  of  bankruptcy, 
provided  a  fiat  shall  issue  within  two 
months  after  the  default.  The  fiat 
was  not  sued  out  by  the  creditor  who 
made  the  affidavit  of  debt,  and  was 
afterwards  annulled  for  want  of  prose- 
cution. A  second  fiat  then  issued  af- 
ter the  expiration  of  the  two  months : 
Heldy  that  the  failure  to  pay,  <fea,  con- 
stituted a  sufficient  act  of  bankruptcy 
to  support  the  second  fiat.  Ex  2)arte 
Parker,  575 

3.  A  trader,  on  a  dissolution  of 
partnership,  left  at  the  place  of  busi- 
ness a  direction  that  letters  were  to 
bo  addressed  to  him  at  a  particular 
post-office,  at  a  shop.  The  continuing 
partner  afterwards  instructed  a  soli- 
citor to  call  a  meeting  of  creditors ; 
and  the  solicitor  notified  this  to  the 
retired  partner,  who  neither  sanction- 
ed the  meeting  nor  attended  it: — 
Held,  that  neither  of  these  omissions 
constituted  an  act  of  bankruptcy.  JUx 
parte  Addisoiif  580 

ADMINISTRATION. 

An  intestate  had  stock  in  the  funds 
to  a  very  large  amount.  No  next  of 
kin  appeared  to  claim  administration, 
which  was  taken  out  by  the  solicitor 
to  the  Treasury.  The  administrator, 
after  several  years  had  elapsed  with- 
out any  claim  being  substantiated, 
sold  out  the  ftind,  and  paid  the  pro- 
ceeds into  the  Treasury.  Afterwards, 
the  next  of  kin  appeared  and  substan- 
tiated their  title  in  a  suit  in  Chancery: 
— Ildd,  that  the  administrator,  on 
paying  over  to  them  the  proceeds  of 
the  stock,  must  also  pay  interest  at 


4?.  per  cent,  from  the  time  when  the 
stock  was  sold  out.      Turner  v.  MmJ^ 

497 
aSjc  Election,  2. 
Exoneration. 

AFFIDAVIT. 

1.  Where  a  ])etitioD,  and  the  affi- 
davits in  support  of  it,  had  been 
wrongly  intitled,  and  the  petition  had 
been  amended  under  an  order,  the 
Court  allowed  the  afi[idavits  to  be 
takenoffthefile  to  be  amended.  Ex 
jtarte  Burton,  578 

2.  The  circumstance  of  the  affidavit 
in  support  of  a  petition  for  a<ljudica- 
tion  being  sworn  before  a  Master  Ex- 
traordinary in  Chancery,  who  was  the 
solicitor  of  the  petitioning  creditor, — 
held  not  sufficient  ground  for  annul- 
ing  the  adjudication.  Ex  parte  Cald- 
tvdl,  604 

AGENT. 

See  Contributory,  32. 
Winding-up  Acts,  27. 

AGREEMENT. 
See  SpEciric  Performai? ce. 


ALLOTTEE. 

See  Contributory,  1,  2,  3,  4. 
Winding-up  Acts,  1, 


AMENDING. 

A  petition  of  one  of  the  bankrupt! 
to  annul  the  fiat  was  wrongly  iiititled: 
— Held,  that  the  Court  uiight^  aft« 
the  expiration  of  twenty-one  dap 
from  the  insertion  of  the  adverti^- 
ment,  permit  the  title  to  be  amended, 
and  the  petition  to  be  served  on  the 
other  bankrupt;  and  that  these  steps 
did  not  render  the  amended  petition 
a  newproceeding,  so  as  to  be  precluded 


ANNULLING  FLA.T. 

by  the  lapse  of  the  twenty-one  days. 
Ex  parte  Lordy  007 

ANNUITY. 

1.  Leaseholds  were  bequeathed  up- 
on trust,  out  of  the  rents  and  profits 
to  pay  an  annuity  of  52^.,  for  the  life 
of  the  annuitant,  and,  "subject  and 
without  prejudice  to  the  annuity," 
were  bequeathed  upon  other  trusts, 
but  without  any  trust  for  sale.  They 
were  purchased  by  a  Railway  Com- 
pany under  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  and 
the  proceeds  paid  into  Court ;  but  the 
income  was  insuflScient  to  keep  down 
the  annuity: — Hdd,  that  portions  of 
the  corpus  ought  to  be  sold  from  time 
to  time  to  satisfy  the  growing  pay- 
pients.     Ex  parU  WUkins(m,        633 

2.  Documents  of  title  were  depo- 
sited, with  a  written  memorandum 
expressing  that  they  were  deposite<l 
to  secure  an  annuity,  also  secured  by 
bond.  The  bond  was  enrolled  but 
not  the  memorandum.  The  Court 
declined  to  direct  a  sale  of  the  pro- 
perty comprised  in  the  security.  Ex 
parte  Miller,  553 

ANNULLING  FIAT. 

1.  The  circumstance  of  a  person 
against  whom  a  fiat  has  issued  being 
abroad,  does  not  justify  a  sjiecial  pe- 
tition to  annul  for  want  of  prosecu- 
tion, as  an  ex  parte  application  may 
be  made  to  dispense  with  his  signa- 
ture.    Ex  parte  Ward,  579 

2.  Qucere,  whether  an  application 
to  annul  a  fiat  for  equitable  invalidity 
should  not  be  made  to  the  Commis- 
sioner in  the  first  instance  ?  Ex  parte 
Brierly,  G46 

3.  Petition  of  a  petitioning  credi- 
tor to  annul  the  fiat,  on  the  ground 
that  his  debt  had  been  miscalculated, 
and  was  insufficient  to  support  the 
fiat^  dismissed  with  costs,  the  bank- 
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nipt  opposing,  and  the  aasignees  not 
consenting  to  it.     Ex  parte  Leonard, 

624 
See  Affidavit,  2. 
Amending. 
Costs,  4. 

APPEAL. 

See  Contributory,  31. 
Protection. 


APPEARANCR 
See  Injunction,  5. 

APPORTIONMENT. 
See  Power,  1. 

ARBITRATION. 
See  Award. 

ARRANGING  DEBTOR. 

1.  Upon  the  hearing  of  a  petition 
of  an  arranging  debtor  to  a  Court  of 
Bankruptcy  for  a  certificate,  that  a 
deed  of  arrangement  has  been  duly 
signed  by  the  requisite  majority  of 
creditors,  the  Court  ought  to  permit 
relevant  questions  to  be  put  to  the 
debtor  by  any  creditor;  and  where 
the  Court  had  declined  to  give  this 
permission,  the  certificate  was  dis- 
charged upon  appeal.  Ex  parte  Mor^ 
timer,  649 

2.  An  arranging  debtor  made  the 
statutory  affidavit,  that  he  had  assets 
ready  to  be  produced,  to  the  amount 
of  200Z.  On  being  examined,  the 
only  account  he  could  give  of  those 
assets  shewed,  that  he  had  some  pro- 
perty abroad,  and  certain  rights  in 
reversionaiy  proi)erty  in  this  country, 
but  which  did  not  seem  capable  of 
realisation : — Held,  to  be  shewn  that 
the  affidavit  was  wilfully  untrue,  and 
that  the  Commissioner  had  properly 
adjudicated  the  arranging  debtor  a 
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AWARD. 


BENEFICE. 


bankrupt,  although  no  creditor  had 
intervened,     jfi'a;  parte  Edwards,  625 

ASSETS. 

See  Executor. 
Exoneration. 
Goodwill. 

ASSIGNEES. 

See  Certificate^  2 
Contributory,  5,  6. 
Official  Assignee. 
Solicitor. 
Winding-up  Acts,  25. 

ATTESTATION. 
See  Will,  1. 

AWARD. 

An  award  was  made  upon  a  sub- 
mismon  not  under  the  stat.  of  Will.  3, 
between  two  parties  in  difference, 
on  which  one  of  the  parties  obtained 
judgment  against  the  other  party  in 
an  action  at  law.  The  unsuccessful 
party  filed  a  bill  against  the  successfiil 
party  and  the  arbitrator,  to  set  aside 
the  award.  Heldy  that,  whether  the 
award  was  or  was  not  impeachable 
on  equitable  grounds,  yet,  inasmuch 
as  there  was  no  evidence  to  raise  sus- 
picion that  the  arbitrator  had  acted 
corruptly,  partially,  or  unfairly,  he 
ought  not  to  have  been  made  a  party 
to  the  suit;  and  the  bill  was  dis- 
missed as  against  him  with  costs,  be- 
fore the  Court  had  come  to  any 
opinion  for  or  against  his  award. 

Under  a  submission,  not  made 
under  the  stat.  of  Will.  3,  the  parties 
in  difference  and  their  arbitrators, 
who  had  not  agreed,  met  before  the 
umpire ;  one  of  the  parties  in  differ- 
ence then  left,  having  authorised  his 
arbitrator  to  act  for  him  in  the  con- 
duct of  the  proceedings  before  the  um- 
pire^ and  the  hearing  finally  terminat- 
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ed,  except  that  it  was  agreed  that  one 
of  the  parties  in  difference  should,  on 
the  following  day,  go  alone  to  the 
umpire,  and  produce  a  voucher  for 
certain  charges ;  which  that  jxirty  ac- 
cordingly did;  the  umpire  made  his 
award  for  a  certain  sum  which  the  lat- 
ter party  recovered  iu  an  action  at  law 
against  the  other  ])artj,  thus  estab- 
lishing the  legal  validity  of  the  award. 
Upon  a  bill  by  the  defendant  at  law, 
to  restrain  the  action,  and  to  sel^ 
aside  the  award : — Held,  that  the  ar- 
bitrator of  the  plaintiff  in  equity  had 
been  sufiiciently  constituted  to  act 
in  the  umpirage  for  him ;  and  that 
he  had  power  to,  and  did  sufficiently, 
waive  all  objection  to  the  irregularity; 
and  the  award  being  valid  in  law  was 
not  set  aside.     Hafniltan  v.  Bankin, 
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BANKING  COMPANTY. 
See  CoNTRiBinx)RY,  14,  22,  30,  31. 

BANKRUPT. 

See  Amending. 

Annulling  Fiat. 
Arranging  Debtor. 
Certificate,  1,  2. 
Contributory,  5,  6. 
Protection. 
Trustee,  5. 
Winding-up  Acts,  25. 

BANKRUPTCY. 
See  Act  op  Bankruptcy. 

BARON  AND   FEMK 
See  Husband  and  Wife. 


BENEFICK 

A  rector,  who  was  also  the  patron 
of  a  living,  gave  warrants  of  attoraey 
to  various  creditors,  who  had  mort- 
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gages  on  the  advowson,  subject  to 
an  agreement  that  the  judgment  to 
be  entered  up  by  the  first  mortgagee 
should  have  priority  over  the  rest, 
whenever  execution  should  be  issued : 
— Ueldf  that  the  agreement  pointed 
80  particularly  to  making  the  judg- 
ments charges  on  the  living,  that  the 
Court  could  not  give  effect  to  it  by 
granting  an  injunction  and  a  receiver. 
Long  V.  iStorie,  308 

BILL. 

See  Dismissal. 
Pleading. 

BILL  OF  EXCHANGR 

A  bill  of  exchange  thus  drawn — 
•*  Pay  C.  <fe  Co.  7500/.  value  of  same, 
which  place  against  coffee  per  Vigi- 
lant:"— Held,  not  sufficient  to  give 
a  lien  on  the  coffee  for  the  amoimt 
of  the  bill.  Ux  parte  CarnUliers,  Re 
Higginson,  570 

See  Vendor  and  Purchaser,  6. 


BOND. 

A  partner  in  a  bank  gave  a  bond 
to  his  sister  in  performance,  as  it 
was  alleged,  of  a  promise  voluntarily 
made  to  their  father  on  his  death- 
bed. The  sister  died,  having  si)ecifi- 
cally  bequeathed  the  sum  secured  by 
the  bond.  The  bankrupt  gave  the 
legatees  fresh  bonds  for  sums  amount- 
ing together  to  the  sum  secured  by 
the  original  bond,  in  consideration 
of  the  delivery  up  of  that  instru- 
ment. Six  years  afterwards,  the 
partners  in  the  bank,  includii\g  the 
obligor,  became  bankrupt;  and  it 
appeared,  that,  at  the  times  of  both 
the  transactions,  the  firm  must  have 
been  insolvent ;  and  that  the  obligor 
must  have  then  known  or  suspected 
this  to  be  the  case;  but  that  the 
transactions  were  entered  into  fairly, 


and  without  reference  to  this  circum- 
stance. There  was  no  evidence,  how- 
ever, of  any  notice  or  suspicion  on 
the  part  of  the  obligees : — Ileld,  that 
they  were  entitled  to  prove  upon  the 
bonds.  Ex  parte  Uookina^  Re  Outh- 
dry,  549 

See  Injunction,  3. 
Trader  Debtor. 

BONUS. 
See  Infant,  2, 

BTJILDER 
See  Trading. 

BUILDING  SOCIETY. 
See  Partiesi,  3. 

CALL. 

See  Proof,  1. 
Share. 

CERTIMCATR 

1.  An  attorney  employed  to  re- 
ceive money  and  pay  it  to  the  client*B 
account,  paid  it  to  his  own ;  and,  on 
the  client  bringing  an  action,  vexa- 
tiously  defended  it,  and  filed  a  bill 
(which  was  dinmissed)  to  restrain  exe- 
cution. He  was  afterwards  found 
bankrupt  as  a  sciivener : — Udd,  that 
the  conduct  of  the  bankrupt  was  not 
conduct  as  a  scrivener,  so  as  to  be  ca- 
pable of  being  regarded  in  reference 
to  the  allowance  of  his  certificate. 
Ex  parte  Spicer,  601 

2.  Assignees  may  oppose  the  cer- 
tificate without  giving  notice.  Ex 
parte  Wells,  Re  Wells,  645 

See  Arranging  Debtor,  1. 
Surrender. 

CHARGE. 

See  Evidence,  2. 

Vendor  and  Purchaser,  5. 
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CHARITY. 

A  testatrix  gave  a  legacy  to  trus- 
tees, upon  trust,  to  apply  the  iDcome 
to  the  i)roviding  each  of  the  poor  in- 
mates of  a  Poor-law  Union  Work- 
house, above  the  age  of  sixty  years, 
with  one  pint  of  porter,  more  or  less,  ac- 
cording to  the  number.  Upon  an  in- 
formation by  the  Attomey-Grcneral, 
the  executors  and  parties  beneficially 
interested,  including  uifants,  not  op- 
posing, the  Court  ordered  that  the  in- 
come should  be  paid  to  the  vicar  of 
the  parish  constituting  the  Union,  to 
be  applied  by  him  according  to  the 
will  in  a  manner  consistent  with  the 
Poor  Law  Amendment  Act  and  the 
orders  of  the  Poor  Law  Commission- 
era.     Attorney-General  v.  Vint,    704 

See  Mortmain  Act. 

CHEQUE. 

Were  a  suit  was  instituted  for  the 
deliveryupof  a  cheque,  given  as  part  of 
the  consideration  for  a  purchase,  which 
was  alleged  to  have  been  rescinded, 
and  it  appeared  that  the  cheque  was 
post-dated  and  not  stamped,  the  Court, 
on  that  ground,  refused  to  interfere. 
Cfvrrington  v.  Fell,  512 

CLERK. 

Where  a  clerk  assisted  his  master 
in  perfecting  an  invention,  for  which 
a  patent  had  been  obtained,  upon  an 
agreement  to  be  paid  out  of  the  pro- 
fits, but  which  agreement  had  no  re- 
ference to  his  duties  as  clerk :  Held, 
that  he  was  not  precluded  from  prov- 
ing for  his  remuneration  as  a  clerk, 
or  from  receiving  three  months'  salary 
in  full.  Ex  parte  Hickin,  He  George 
EUim,  (j{j2 

CODICIL. 

See  Will,  8. 

COIVEVIITTEE. 
See  Lunatic. 


COMMITTEE-MAN. 
See  Winding-up  Acrrs,  1,  4. 

COMMITMENT. 

See  Contributory,  17,  18, 19,20,21. 

WlKDIlfG-UP  ACTS>   24. 

CONFLICT  OF  LAW. 
See  Winding-up  Acts,  9. 

CONSTRUCTION. 

See  PowEB,  2, 
Settlement,  2, 
Will. 

CONTINGENT  DEBT. 
See  Proof,  2,  3. 

CONTRIBUTORY. 

AUoUee. 

1.  A  publisher,  fumiBliing  a  prori- 
sionally  registered  Company  with 
goods,  agi^ed  with  the  chaLmian  to  be 
paid  in  shares,  but  so  that  he  should  in- 
cur no  personal  liability.  Scrip  certi- 
ficates were  sent  to  hi  in  accordingly; 
and  the  Company  was  afterwartls  com- 
pletely registered.  He  sold  the  shares 
On  being  required  to  sign  the  deed,  he 
refused  to  do  so,  and  took  no  further 
part  in  the  ati^irs  of  the  Company : — 
Held,  that  he  was  properly  excluded 
from  the  list  of  coutributories.    Wood- 

faWs  case,  Re  Universal  Salvage  Cow- 
2^cini/,  63 

2.  An  application  for  shares  in  a 
provisionally  registered  projected 
Company  was  made  on  Get.  20th, 
1  S-itO.  No  answer  was  returned  till 
Dec.  15th,  when  a  letter  of  allotment 
was  ifcnt  to  the  applicant,  who  took 
no  notice  of  it.  The  circumstances  of 
the  projected  Company  had  consider- 
ably changed  in  the  interval.  On  an 
appeal  from  the  decision  of  the  Mas- 
ter, placing  the  applicant  on  the  liit 
of  contributories,  an  issue  was  di- 
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rected,  to  try  whether  the  allotment 
was  made  bona  iide;  and  a  verdict 
having  been  found  in  the  negative, 
the  applicant's  name  was  removed 
from  the  list. 

Semble,  that  the  circumstance  of 
some  persons  being  advertised  as 
provisional  directors  without  their 
consent,  is  not  sufficient  ground  (no 
fraudulent  intent  being  proved)  for 
removing  from  the  list  of  contributo- 
ries  an  allottee  who  was  induced  by 
the  advertisement  to  apply  for  shares. 
McUJiew^s  case.  Be  Direct  Exeter ^  Fly- 
mouth,  and  Dev(/Nj)ort  Eailway  Coin- 
pany,  231: 

3.  An  allottee,  who  had  j)aid  his 
deposit  on  shares  in  a  Company  which 
was  afterwards  completely  registered, 
claimed  to  be  excluded  from  the  list 
of  contributories,  imder  the  Joint- 
Stock  Comjianies  Winding-up  Act, 
1848,  on  the  ground  that  a  condition 
expressed  on  the  scrip  certificate,  that 
the  capital  should  be  10,000/.  in  4000 
shares,  had  not  been  fulfilled,  and  that 
2600  shares  only  had  been  subscribed 
for: — Held,  that  this  was  not  suffi- 
cient ground  for  his  exclusion. 

On  an  appeal  from  the  Master  as  to 
the  insertion  of  a  name  on  the  list  of 
oontributories,  it  must  be  assumed 
that  the  Company  is  witliin  the  Wind- 
ing-up Act. 

The  proper  mode  of  disputing  that 
proposition  is  by  an  application  to  dis- 
chai^e  the  order  for  winding  up  the 
Company.  Sharpus^s  case,  Be  Uni- 
versal Salvage  Company ,  49 

4.  It  is  not  sufficient  groimd  for 
excluding  an  allottee  from  the  list  of 
contributories  to  a  provisionally  regis- 
tered Railway  Company,  that  the  pro- 
8{)ectus  of  the  Company  contained  in- 
correct and  fraudulent  statements,  in 
reliance  on  which  he  applied  for  shares, 
or  that  the  project  was  never  carried 
into  effect,  unless  it  appear  that  the 
only  other  persons  interested  in  the 
Company  were  the  persons  who  made 
the  fraudident  statements,  Farhurya 


case,    Re  Direct  London  and  Exeter 
Failway  Company,  43 

Assignee. 

5.  The  official  assignee  of  a  bank- 
rupt shareholder  of  a  Company  }>aid, 
out  of  the  bankrupt's  estate,  calls  be- 
coming due  on  the  shares  after  the 
bankruptcy;  and  the  creditors'  assign 
neea,  in  the  usual  course  of  business, 
signed  memoranda  vouching  the  ac- 
cui*acy  of  the  official  assignee's  ac- 
counts, containing  entries  of  the  pay- 
ments of  the  calls: — Held,  that  the 
sur\dving  creditors'  assignee  had  not 
thereby  rendered  himself  liable  to  be 
j)laced  on  the  list  of  contributories  in 
his  own  right  as  member  by  sui'vivor- 
ship.  tSt^me's  case,  Be  German  Mi- 
ning Company,  220 

G.  The  deed  of  settlement  of  a 
Company  provided,  that,  in  the  event 
of  the  bankruptcy  of  a  shareholder, 
his  assignees  should  not  be  entitled  to 
hold  his  shares  without  giving  notice. 
It  also  enabled  the  directors,  in  the 
same  event,  to  declare  the  shares  for- 
feited, and  provided,  that,  in  the  mean- 
time, the  bankrupt's  estate  should  be 
liable,  so  far  as  the  law^  would  allow, 
to  the  payment  of  calls.  On  winding 
up  the  Company  under  the  Joint- 
stock  Companies  Winding-up  Act, 
1848: — Jleld,  that  the  names  of  the 
assignees  of  a  bankrupt  shareholder 
were  i)roi)erly  inserted  in  the  list  of 
"contributories"  in  their  character 
of  assignees.  Kuper*8  Assignees'  case, 
Be  KoUmanribS  Bailway  Locomotive 
and  Carriage  Improvement  Compamy, 

113 
Depositee, 

7.  Shares  were  deposited  by  the  al- 
lottees with  creditors  as  security,  and 
ha\dng  been  called  in  were  exchanged 
by  the  creditors  for  others  in  their 
own  names.  The  fact,  that  they  held 
the  shares  as  security  only,  was  known 
to  the  directors  of  the  Comjxany.  Up- 
on the  Company  being  wound  up : — 
Udd,  that  the  creditors  had  been  pro- 
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perly  placed  in  the  list  of  contributo- 
ries  in  respect  of  the  shares.  Price 
and  Bromiis  case,  lie  Patent  Elas- 
tic Pavement  and  Kamptidicon  Com- 
pany, 14G 

Devisee, 

8.  A  shareholder  in  a  Joint-stock 
Company  bequeathed  his  personal  es- 
tate to  his  wife  for  life,  and,  after  her 
death,  to  his  daughter  absolutely,  (sub- 
ject to  certain  payments;)  and  he  ap- 
pointed his  wife  and  daughter  his 
executrixes,  and  devised  to  them  real 
estate. 

The  widow  received  dividends  on 
the  shares,  and  died ;  and  afterwards, 
on  the  Company  being  wound  up  un- 
der the  Winding-up  Acts,  the  daughter 
and  her  husband  were  placed  on  the 
list  of  contributories,  in  right  of  the 
daughter  as  executrix  of  her  father : — 
Hdd,  First,  that  a  call  was  proi>erly 
made  upon  the  daughter  and  her  hus- 
band, payable  out  of  the  testator's  per- 
sonal assets,  whether  the  conduct  of 
the  executrixes,  in  suffering  their  tes- 
tator's assets  to  remain  in  the  Com- 
pany was  a  breach  of  trust  or  not. 

Secondly,  on  it  appearing  that  the 
personal  assets  had  been  fully  admi- 
nistered— Ileldy  that  she  and  her  hus- 
band could  not  be  put  on  the  list  in 
respect  of  her  being  devisee.  Case  of 
Hamer's  Executor s.  Re  St.  George's 
JSteam  Packet  Cornjyany,  279 

But  see  ^S'.  C,  on  ai)i)eaJ,  2  D.  M.  & 
G. 

Executor. 

9.  The  executrix  of  a  deceased 
shareholder  in  a  Joiut-stock  Banking 
Company  received  dividends  on  shares 
vested  in  him,  from  his  death  in  1842 
till  184G,  when  the  affairs  of  the  Com- 
pany became  enibarrased;  but  she  was 
not  required  by  the  directors  to  exe- 
cute the  deed  of  settlement  according 
to  the  provisions  of  that  document, 
nor  did  she  execute  it : — Held,  First, 
that,  as  she  participated  in  the  jjrofits, 
it  was  unreasonable  to  attribute  to 
her  and  the  directors  an  intention  that 


she  was  not  to  be  liable  to  contribute 
to  the  losses  in  some  manner. 

Secondly,  That  the  receipt  of  the 
dividends  was  sufficient  evidence  that 
she  had  contracte<l  with  the  directors 
to  be  a  contributory. 

Thirdly,  That  the  directors  were 
competent  to  make  such  contract.  Sed 
qucere  whether  she  should  be  a  con- 
tributory personally  or  as  executrix. 
Gouthtaaite's  case,  Re  Xarth  of  Eng- 
land Joint-stock  Banking  Co.,       2i}^ 

Forfeiture, 
10.  The  deed  of  settlement  of  a 
Company  purported  to  be  made  be- 
tween persons  referred  to  and  de- 
scribed as  being  named  in  a  schedule, 
of  the  first  jmrt;  and  persons  named 
and  described,  of  the  second  and 
third  parts.  There  was  no  schedule 
to  the  deed,  which,  however,  was  exe- 
cuted by  numerous  persons  besides 
those  of  the  second  and  third  parts. 
One  of  the  clauses  authorised  the  di- 
rectors to  declare  forfeited  the  shares 
of  any  party  to  the  deed  who  did  not 
execute  it;  and  another  clause  direct- 
ed, that,  on  a  transfer,  the  transferree 
should  take  on  himself  the  antecedent 
liability  of  the  trauferror.  An  allot- 
tee of  shares  paid  his  deposit  and  some 
calls,  but  did  not  execute  the  deed 
The  directors  declared  his  shares  for- 
feited, and  cari'ied  them  to  the  Com- 
pany's share  account, and  he  submitted 
to  the  forfeiture.  On  the  affairs  of  the 
Company  being,  several  years  after- 
warcls,  wound  up,  under  the  Joint- 
stock  Companies  Winding-up  Acts, 
the  Master  excluded  the  allottee  from 
the  list  of  "  contributories,"  holding 
that  he  was  virtually  a  party  to  the 
deed,  so  as  to  enable  the  directors  to 
foi-feit  his  shares  under  it«  provi.-ions; 
and  that  the  forfeiture  relieved  him 
from  the  responsibility  in  respect  of 
losses  accruing  before  it  was  declared 
The  Court,  on  apjHjal,  affirmed  the 
decision.  Beresfords  case.  Re  KvU- 
manrHs  Locomotive  and  Carriage  Im- 
provement Co»  175 
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IIuiiha»d  ami  Wife. 
11.  The  deed  of  settlt-nient  of  a 
Company  prescribed  certain  ]ircliiui- 
n&riea,  which  were  to  he  observed  for 
the  purpose  of  niakiug  the  husband 
of  a  female  shareholder  a  proprittor  in 
the  Company : — Ildj,  that  ahusl)and, 
who  had  not  comphc<l  with  these  re- 
quirements, was  liable  iu  rcsj>ect  of 
losses  incurred  during  the  coverture, 
but  not  liable  in  respect  of  any  in- 
curred before  the  inception  or  after 
the  determination  of  the  coverture, 
notwithstanding  expressions  used  by 
him,  in  corresponding  with  the  secre- 
tary of  the  Com]iony,  alluding  to  the 
shares  as  his.  Kluht't  cam,  He  Tlie 
Vale nf  Neath  Jirewery  Ci>mpaii>/,'2\0 
12.  The  deed  of  settlement  of  abank- 
ing  Company  provided,  that  no  shares 
should  be  transferred  while  any  eall 
directed  to  be  [laid  remained  due  on 
them;  and  that  any  transfer  contra  ty 
to  the  deed  should  have  no  validity 
either  at  law  or  in  equity.  A  legatee 
of  shares,  on  which  a  call  was  due, 
took  a  transfer  of  them  from  the  exe- 
cutors by  a  dee<I,  to  which  an  officer 
of  the  Company  was  a  party.  The 
legatee  applied  for  dividends  on  the 
shares;  but  the  officer  of  the  Compa- 
ny refused  payment  until  the  call  was 
paid  up.  The  legatee  never  paid  the 
call.  She  afterwards  married,  and 
neither  she  nor  her  husband  ever 
paid  or  received  anything  on  account 
of  the  shares,  nor  did  anything  fur- 
ther in  respect  of  them.  On  the  af- 
&irs  of  the  Company  being  wonnd 
up  nineyears  afterwards : — 7/e?(/,  that 
the  husband  was  properly  placed  on 
the  list  of  contributories ;  but  it  was 
referred  back  to  the  Master  to  con-  . 
stder  whether  his  name  ought  to  be  j 
inserted  without  that  of  his  wife.  ' 
Sadler'g  cote,  /fa  North  of  Eiujland  | 
Jciitiistiici:  Banking  0</mpany,  30  ] 
13.  By  the  deed  of  settlement  of  | 
a  Comjiany  the  husbands  of  female  | 
shareholders  might  become  propric-  I 
tors,  with  the  approbation  of  the  di-  \ 


I  rectoin     But  husbands,  who  did  not 
I  ajiply  for  or  obtain  such  approbation, 
I  were_  within  six  months  after  their 
marriage  to  sell  their  wives'  shares, 
I  and,  on  refusal  or  neglect  so  to  do, 
were  to  forfeit  the  shares  for  the  be- 
nefit of  the  Company.     The  deed  also 
provided,  that,  if  the  husband  of  a 
female  proprietor  did  not  obtain  the 
approbation  of  the  directora  to  be  ad- 
mitted  a   proprietor,    the    directors 
might,  and  were  rcquireil  on  the  ap- 
plication of  the  hnsband  to,  purchase 
for  the  Com|jany  the  shares  from  him, 
at  the  market  price,  or  such  price  as 
they  should  consider  reasonable.    The 
1  husband  of  a  female  shareholder  at- 
tended a  meeting  and  proposed  re- 
solutions thei-eat.    He  afterwurda  ap- 
,  plied  to  the  directors  to  be  relieved 
from  his  wife's  shares;  and  the  direc- 
tors agreed  to  jiurchaso  them,  on  the 
husband  making  an  advance  to  the 
.   Company,  and  taking  debentures  for 
the  price  of  the  shares,  and  for  the 
I  advance.     The  sale  was  completed  on 
;   these  terms,  within  six  months  after 
I   the  marriage ; — Held,  that  the  trans- 
I   action  was  valid,  and  that  the  insert 
tion  of  the  husband's  name  on  the 
list  of  contributoriea  to  the  Company 
was  properly  (jiialified  by  restricting 
his  liability  to  a  jieriod  preceding  the 
sale.     Whitf^K  rtine,  &  Vale  of  Neath 
and  South  Wales  hrmcery  Co.       157 
14.  A  female  shareholder  in  a  Joint- 
stock  Bank  married,  and  her  husband 
received  dividends    on    her    shares, 
signing  the  dividend  warrants  per 
procuration  of  his  wife; — Hdd,  that 
he  was  not  entitled  to  he  removed 
from  the  list  of  contrihutories  under 
the  Joint-stock  Comjianies  Winding- 
Act,  184S,  although  he  had  not  ful- 
filled the  conditions  prescribed  by  the 
deed  of  settlement,  for  the  purpose  of 
entitling   the  husband  of  a  female 
shareholder  to  become  a  member  of 
the  Company.     Burlhigaarts caee.  Ho 
North  of  England  Joint-stock  Bank- 
ing Company,  ig 
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Infant, 

15.  By  the  rules  of  a  Stoaui  Pack- 
et Company,  shareholders  were  en- 
titled to  a  free  passage  by  the  Com- 
pany's vessels ;  and  there  were  some 
provisions  in  the  deed  of  settlement 
for  the  event  of  infents  being  share- 
holders. A  shareholder  in  the  Com- 
pany transferred  shares  to  a  son,  who 
was  not  of  age: — Hdd^  that  entries 
in  the  Company's  books,  on  the  oc- 
casion of  the  son  obtaining  tickets  as 
a  proprietor,  for  a  free  passage,  de- 
scribing him  as  Mazier,  did  not  affect 
the  Company  with  notice  of  his  mi- 
nority, so  as  to  discharge  the  father  in 
respect  of  the  transferred  shares;  but 
that,  on  winding  up  the  Company, 
the  father's  name  was  properly  placed 
on  the  list  of  contributories  in  respect 
of  the  shares.  Litchjid-d'a  case,  Re 
SL  Gtorge^a  Steam  Packet  Company, 

141 

Preference  Shares. 

16.  A  subscriber  for  shares  in  a 
Company,  on  terms  of  receiving  8Z. 
per  cent,  on  his  subscribed  capital  in 
lieu  of  profits,  having  received  a  divi- 
dend on  that  footing,  cannot  effect- 
ually resist  being  placed  on  the  list 
of  "  contributories"  under  the  Joint- 
stock  Com])anies  Winding-up  Act, 
1848,  on  the  ground  that  the  deed  of 
settlement  did  not  authorise  the  is- 
sue of  such  preference  shares.  JfitcJir- 
cocJSs  case,  Re  Vale  of  Neath  and  South 
Wales  Brewery  Company,  92 

Provisional  Committee-man, 

17.  A  person  who,  being  applied 
to  to  become  a  member  of  a  provi- 
sional committee  of  a  provisionally 
registered  Railway  Company,  con- 
sented by  a  letter  with  a  postscript, 
to  the  effect  that  the  acceptance  must 
be  taken  subject  to  his  approval  of 
the  plans,  and  that  he  should  be  held 
free  from  all  liability.  He  afterwai*ds 
attended  a   meeting,  at  which   the 


managing  committee  was  appointed : 
— Held,  that  the  qualification  con- 
tained in  the  postscript  ^'as  an  inte- 
gral part  of  the  acceptance ;  and  th&t 
he  was  not  liable  to  be  ]>laced  on  the 
list  of  contributories.  Roberts  cox, 
Re  Direct  jExet^r,  Plymouth,  and 
Devonport  Raihcay  Company,       205 

1 8.  The  appellant  had  attended  a 
meeting  of  the  provisional  commit- 
tee of  a  provisionally  registered  Bail- 
way  Company,   but  took  no  part  in 
its   proceedings,    and    expressly  de- 
sired that  his  name  might  not  be  in- 
serted in  the  books  of  the  Comjiony. 
Aflerwards,  upon  thi-eats  of  his  name 
being  given  up  to  the   creditors  of 
the  Company,  in  order  that  be  might 
be  sued  for  its  debts,  he  paid,  under 
protest,  two  sums   of  15/.  and  50/. 
demanded  from  him,  to  the  credit  of 
the  Company,  as   bis  proportion  of 
certain  contributions  required  fipom 
all  the  members  of  the   provisional 
committee: — Udd,    that   the  api>el- 
lant  was  not  a  contributory  to  the 
Company    under     the     Winding-up 
Acts. 

It  is  not  of  necessity  to  disl)elieve 
or  to  attribute  error  to  an  alfidarit, 
because  the  dej)onent  Ls  interestt-d, 
and  because  a  witness  not  interested 
deposes  in  a  different  manner;  and 
the  Court,  believing  the  whole  of  the 
affidavit  of  an  interested  deiK>nent, 
decided  the  case  in  his  favour,  though 
the  testimony  of  a  witness  not  inter- 
ested was  different.  IlalFs  case,  Ke 
Direct  Exeter,  Plymoutfty  and  2>av»- 
port  Railway  Company,  214 

19.  B.  was  placed,  at  bis  own  re- 
quest., upon  the  list  of  a  provisional 
committee  of  a  Railway  Companr, 
which  was  pro^'isionally  registered 
on  an  assurance  that  be  would  not 
incui*  any  responsibility,  nor  be  Iwund 
to  take  shares.  A  managing  com- 
mittee was  appointed  at  a  meeting 
of  the  provisional  committee,  at 
which  B.  was  not  present.  The 
secretary  subsequently,  in  pursoaoce 
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of  a  resolution  of  the  managing  com- 
mittee, offered  shares  to  B.,  which, 
by  letter,  he  declined  to  take,  re- 
questing that  his  name  might  be 
withdrawn  from  the  provisional  ccm- 
niittee.  The  committee,  by  resolu- 
tion,  agreed  to  comply  with  this  re- 
quest, and  B.'s  name  did  not  subse- 
quently appear  in  the  published  pro- 
spectuses. The  projected  Company 
was  not  formed.  Heavy  liabilities 
were  incurred  by  the  managing  com- 
mittee; and  at  three  meetings  of  the 
provisional  committee  subsequently 
held,  which  were  attended  by  B.,  it 
was  resolved  that  three  contributions, 
amounting  together  to  115/.,  should 
be  paid  by  each  of  the  provisional 
committee-men.  In  compUance  with 
this  resolution,  B.  made  three  pay- 
ments, amounting  to  115/.  An  or- 
<ier  was  made  for  winding  up  the 
Railway  Company  under  the  Wind- 
ing-up Acts: — 

Hdd,  that  even  if  B.  continued  to 
be  a  provisional  committee-man,  he 
was  not  therefore  and  merely  as  such 
a  member  of  the  Company  ordered 
to  be  wound  up ;  and  his  name  was 
removed  from  the  list  of  contributo- 
xies. 

Where  an  abortive  Railway  Com- 
pany has  been  ordered  to  be  wound 
up,  the  provisional  committee  for 
forming  such  Company  is  not  identi- 
cal with  the  Company  itself  The 
object  of  the  provisional  committee 
"was  only  to  procure  the  formation  of 
the  Company;  and  although  the 
members  of  the  provisional  commit- 
tee may  be  liable  to  contribute  inter 
se,  they  are  not,  as  such,  contribu- 
tones  to  the  Company  directed  to  be 
wound  up.  Besly's  ccise,  Be  Direct 
Eoceter,  IHi^moiUh,  and  Devanport 
Baihoay  Ccyinpany^  224 

20.  Held,  that  the  circumstance  of 
a  provisional  committee-man  never 
having  attended  a  meeting  of  the 
committee  was  not  sufficient  to  dis^- 
tinguish   his   case   from   Beshjs^   to 


which  it  was  in  other  respects  simi- 
lar. Hote'8  case,  Re  Direct  ExeteVy 
Plymouth,  and  Devanport  Railway 
Company^  241 

Retiring  Director, 

21.  The  deed  of  settlement  of  a 
Joint-stock  Banking  Company  con- 
tained a  stipulation,  that  in  all  cases 
not  provided  for  by  that  or  any  sup- 
])lemental  deed  of  settlement,  the  di- 
rectors might  act  in  such  manner  as 
to  ))romote  the  interests  and  welfare 
of  the  Comi>any: — Hdd,  that  this 
clause  did  not  enable  the  directors  to 
cancel  the  shares  of  a  retiring  di- 
rector, so  as  to  exempt  him  from 
i^esponsibility ;  but  that,  on  the  Com- 
jjany  being  wound  up  upwards  of  ten 
years  aft^r  such  a  cancellation,  the 
retiring  director  was  properly  placed 
upon  the  list  of  contributories.  Stai^ 
hope*8  case,  Re  Borough  of  St.  Mary^ 
lebone  Joint-stock  Banking  Company, 

198 

22.  B.  was  one  of  the  projectors 
of  a  banking  Company,  and  con- 
curred in  issuing  a  prospectus  con- 
taining regulations,  one  of  which  was, 
that  a  deed  of  settlement  should  be 
prej^ared.  Several  meetings  of  the 
proposed  directors  took  place,  at 
which  B.  took  the  chair,  and  at 
which  the  terms  of  the  deed  of  set- 
tlement were  discussed;  but,  before 
the  deed  was  executed  by  any  one^ 
disputes  arose  between  R  and  other 
directors ;  and  it  was  agreed  that  the 
former  should  retii*e  and  cease  to  be 
a  member  of  the  Company.  The 
deed  was  afterwards  executed,  at 
various  times,  by  other  members, 
and  contained  a  clause  whereby  the 
jmrties  thereto  ratified  all  acts,  con- 
tracts, deeds,  matters,  and  things,  up 
to  the  time  of  its  execution,  done, 
executed,  and  performed  by  the  di- 
rectors. After  the  execution  of  the 
deed,  the  dissolution  of  partnership 
between  B.  and  the  Company  was 
advertised.     On  the  Company  being 
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wound  up  several  years  afterwards: 
— Hdd,  that  the  ex-choiruian  was 
not  properly  included  in  the  list  of 
contributories.  BtLsk's  case,  Re  Bo- 
rough of  St,  Maryleboiie  Joint-stock 
Banking  Company,  2G7 

23.  Shares  in  a  Joint-stock  Com- 
pany were  transferred  by  the  di- 
rectors to  W.,  a  purchaser,  iiTegu- 
larly,  by  entries  in  the  Company's 
book,  and  not  by  allotment  or  deed, 
as  required  by  the  Company's  deed 
of  settlement.  In  respect  of  this 
transfer  as  a  qualification,  W.  be- 
came a  director.  At  the  expiration 
of  half  a  year,  and  in  October,  1841, 
he  became  desirous  to  retire  from  be- 
ing either  director  or  shareholder; 
and  at  a  meeting  of  the  directors 
with  W.  it  was  agreed  that  the 
shares  should  be  taken  back ;  and  he 
was  repaid  the  value  of  the  shares  by 
a  promissory  note,  signed,  as  for  the 
Company,  by  one  director  in  fiivour 
of  another,  and  indorsed  to  W.  The 
note  was  ultimately  paid,  but  no 
transfer  was  regularly  made  or  exe- 
cuted ;  W.  thenceforth  ceased  to  act 
as  director  and  to  bo  treated  as  a 
shareholder: — I/eld,  that  the  direc- 
tors had  no  jKjwer  to  accept  the 
shares  back  from  W.,  and  that  \V. 
could  not  be  presumed  to  be  igno- 
rant that  they  were  without  that 
power;  and  that  his  name  was  pro- 
perly on  the  list  of  contributories. 
Qucere,  whether  the  Winding-up  | 
Acts,  1848  «k  1849,  do  not  go  beyond  i 
devising  modes  of  enforcing  liabilities  i 
previously  existing,  and  have  not 
created  new  liabilities?  Walters^  Se- 
cond case,  Be  Vale  of  Neath  and  j 
JSautJi  Wales  Brewery  Company,   244   i 

Transfer.  \ 

24.  Where,  by  a  deed  of  settle-  i 
ment  of  a  Company,  the  responsibi- 
lity of  transferrors  of  shares  is,  as  be-  . 
tween  them  and  the  Company,  deter-  | 
mined  by  the  transfer,  their  possible  I 


liability  to  contribute  inter  se,  in  the 
event  of  demands  of  creditors  being 
enforced  against  any  of  them,  is  not 
sufficient  ground  for  placing  a  trans- 
ferror u|)on  the  list  of  contributories, 
in  a  case  where  no  transferror  is  ac- 
tive in  making  or  supporting  an  ap- 
plication for  that  puri>ose.  SutJUtiit 
case.  Re  Royal  Bank  of  Australia, 

263 
25.  Twenty- seven  shares  in  a  Joint- 
stock  trading  Company  were  assigned 
by  two  shareholders  to  a  purchaser 
in  1842.  Notice  thereof  was  given 
to  the  secretary  in  1843,  and  be 
made  an  entry  of  the  trunsfers  in 
pencil  in  £hc  share  ledger  of  the 
Company.  The  Company  was  dis- 
solved in  May,  1847,  and  in  August 
following  the  secretary  j^erfected  in 
ink  the  entry  which  he  had  so  made 
in  pencil;  but  other  formalities  re- 
quired by  the  Company's  dee<l  of  set- 
tlement to  render  tmnsfers  of  shares 
valid  were  not  complied  with.  The 
purchaser,  by  letter,  in  1843,  re- 
questeil  that  the  dividend  on  his 
shares  should  be  paid  to  a  specified 
individual;  and  a  dividend,  which 
was  the  only  dividend  then  ]»avable, 
wjus  jMud  accordingly.  Notices  of 
meetings  and  of  other  procet*thngs 
usually  sent  to  shareholders  were 
regularly  sent  to  the  purchaser ;  and 
in  reply  to  one  of  such  notices  in 
184r),  the  purchaser  WTx»te  to  the 
[secretary  concun*ing  in  a  pn>po8al 
then  matle  to  sell  the  Comi«ny*s 
place  of  business,  and  therewith  to 
pay  its  liabilities.  That  letter  was 
recorded  in  the  minutes  of  the  meet- 
ing, at  which  a  resolution  to  the  pro- 
l>osed  eft'ect  was  come  to: — Hdd, 
that  there  was  a  complete  agreement 
on  tlie  pai-t  of  the  purchaijer  to  be- 
come a  shareholder,  and  an  accept- 
ance of  him  as  such  by  |H;rson3 
having  the  management  of  the  affairs 
of  the  Company,  who  were  com|»e- 
tent  to  act  as  they  did;    and  that 
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the  jmrchager*s  name  was  properly 
placed  upon  the  list  of  contributories. 
GordorCs  case,  lie  Vale  of  Neath  and 
iSmith  Wales  Brcwenj  C(/mpany,  249 

2(S.  The  deed  of  settlement  of  a 
Joint-stock  Company  provided,  that, 
until  a  deed  of  transfer  of  any  share 
should  be  executed  by  the  vendor 
and  the  purchaser,  and  should  be  de- 
livered to  the  clerk  of  the  Company, 
and  a  memorial  of  it  should  have 
been  made,  the  purchaser  should 
have  no  part  in  the  profits.  A 
£Either  i)urchased  shares  for  his  son 
without  the  j)rivity  of  the  latter, 
and  the  vendor  was  permitted  by 
the  Company  to  execute  a  transfer 
to  the  son  in  the  books  of  the  Com- 
pany. The  son's  name  was  there- 
upon registered  as  a  shareholder,  but 
he  never  executed  the  instrument  of 
transfer,  iieceived  any  dividend,  or 
assented  to  the  transaction,  but  al- 
ways repudiated  it.  On  the  Com- 
I>any  being  wound  up  eight  years 
afterwards : — Ildd,  that  the  estate  of 
the  vendor  was  liable  in  respect  of 
the  shares.  Ilenesseys  ExecaUyrs 
case,  He  St.  Georges  Steam  Packet 
Company,  191 

27.  In  a  Joint-stock  Comi>any 
fifty  shares  belonging  to  the  Com- 
pany were  transferred  and  accepted 
by  the  transferree,  and  an  entry  of 
the  transaction  was  made  in  the 
share  ledger  of  the  Company.  By 
the  deed  of  settlement  certain  form- 
alities were  to  be  complied  with, 
without  which  it  was  declai*ed  that 
no  transfer  should  have  any  force 
either  at  law  or  in  equity.  These 
formalities  had  been  universally  dis- 
regarded in  the  transactions  of  the 
Company,  and  were  not  complied 
with  in  this  case : — Held,  that  there 
must  be  taken  to  have  been  a  uni- 
vei-sal  consent  to  disregard  the  pro- 
visions of  the  deed  in  this  resi)ect, 
and  that  the  transferree  effectually 
became   a  shai'cholder    as    between 


himself  and  the  shareholders  gene- 
i-ally.  Walters'  case.  Be  Vale  of  Neath 
and  South  Wales  Brewery  Joint-stock 
Company,  149 

28.  Forty  shares,  called  "new 
shares,"  were  purchased  by  B.'b 
flither,  and  were,  by  his  direction, 
transferred  into  the  names  of  A.  and 
B.,  without  their  knowledge.  B., 
after  his  father's  decease,  and  on  be- 
coming his  executor,  found  the  cer- 
tificates of  the  shares  among  his 
fathers  papers,  and,  upon  the  re- 
quest of  the  managing  director  of 
the  Company,  sent  the  certificates  to 
him  to  be  exchanged.  Instead  of 
being  exchanged  they  were  cancelled, 
and  other  shares,  being  old  shares, 
were  transferixjd,  in  the  Company's 
books,  to  A.  and  B.,  as  upon  a  sale: 
— Held,  that,  as  to  the  forty  shares, 
B.  was  proi>erly  excluded  from  the 
list  of  contributories,  both  in  his  in- 
dividual character,  and  also  as  re- 
I)resentative  of  his  deceased  father. 
Phns  case.  Re  St,  George's  Steam 
Packet  Company,  11 

29.  A  shareholder  in  a  Brewery 
Company  sold  his  shares  to  one  of 
the  directors.  His  solicitor,  through 
wliom  the  sale  was  effected,  had  no- 
tice that  the  purchase  was  made  by 
the  director  with  a  view  of  vesting 
the  sliares  in  the  Comjwiny,  to  whom 
the  director  transferred  them  on  the 
same  day  on  which  they  were  trans- 
ferretl  to  him.  The  deed  of  settle- 
ment did  not  authoiise  the  purchase 
on  behalf  of  the  Company: — Heldy 
that  the  shareholder  was  properly 
placed  on  the  list  of  contributories, 
under  the  Joint-stock  Companies 
Winding-up  Act,  1848,  although 
seven  years  had  ela|>sed  since  the 
tmnsfer,  and  it  had  i*emained  un- 
questioned during  the  whole  in- 
interv-al. 

Semhle,  that  Monday  v.  Guyer  and 
Wood  V.  Powcliffe  are  not  conflicting 
authorities.     Jiichmond's   Execuiort^ 
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coBSf   Be  Vale  of  NecUh  and  SmUh 
Wales  Brmoery  Company,  96 

30.  The  manager  of  a  Banking 
Company,  in  which  he  held  shai-es,  in- 
duced a  friend  D.,  living  in  the  coun- 
try, to  subscribe  the  Company's  deed 
for  100  shares,  upon  the  understand- 
ing, of  which  a  minute  was  entered 
in  the  Company's  books,  that  all  the 
ahares  that  should  not  be  transferred 
by  him  to  other  parties,  should  be 
transferred  for  him  by  the  direct-ors, 
and  that  he  should  receive  nothing, 
nor  incur  any  liability  in  respect  of 
the  shares.  After  disposing  of  thir- 
ty shares,  the  purchase-money  for 
-which  was  paid  to  the  directors,  D., 
in  pursuance  of  the  arrangement, 
transferred  the  remainder  back  to  the 
manager,  by  assigning  them  tohim  and 
his  successors  in  office.  He  never  re- 
ceived or  paid  anything  in  resj)ect  of 
the  shares,  and,  eight  years  after  the 
last  transaction,  the  af!kirs  of  the  Com- 
pany were  wound  u])  under  the  Joint- 
stock  Companies  Winding-up  Act, 
1848:— /Te^,  that  the  effect  of  the 
transaction  was  to  hold  out  D.  as  a 
partner,  to  induce  others  to  become 
members  of  the  Company;  and  that 
he  was  properly  placed  on  the  list  as 
a  contributory.  Davidson's  case,  Be 
Borough  of  St.  Marylebone  BanMng 
Company,  21 

31.  Where  a  person  had  entered 
into  an  agreement  for  the  purchase 
of  shares  in  a  Company,  which  had 
been  approved  of  by  the  Company, 
and  a  specific  performance  of  which 
could  have  been  enforced  against 
him,  he  was  held  liable  to  be  placed 
on  the  list  of  "  contributories,"  al- 
though no  complete  or  formal  trans- 
fer of  the  shares,  according  to  the 
deed  of  settlement,  was  made  before 
the  Company  stopped  payment. 

The  7  Geo.  4,  c.  46,  s.  13,  di- 
recting executions  on  judgments 
against  Banking  Companies  to  issue 
against  actual  members  in  priority 


to  members  at  the  time  of  the  con-  < 
tract,  does  not  of  itaelf^  and  inde- 
pendently of  express  stipulation, 
render  a  member  liable  to  be  placed 
on  the  list  of  "  contributories,"  in 
respect  of  liabilities  incurred  before 
he  became  a  member. 

The  time  when,  for  the  purpose 
of  being  placed  on  the  list,  a  con- 
tributory became  a  member,  is  the 
time  when  he  entered  into  a  binding 
contract  to  take  shares. 

An  appellant  from  a  decision  plac- 
ing him  on  the  list  of  "  contributor 
ries,**  need  not  bring  before  the  Court 
a  person  who  would  be  liable  if  he 
were  not. 

The  33rd  clause  of  the  Amendn 
ment  Act  of  1849,  is  retrospective^ 
and  in  effect,  though  not  in  terms, 
prevents  a  re-hearing  before  a  Vice- 
Chancellor  as  well  as  before  the  Lord 
Chancellor,  after  three  weeks,  al- 
though the  three  weeks  had  expired 
before  the  Act  came  into  operation. 
SandersorCs  case,  Be  North  qf£ng- 
land  Joint  stock  Banking  Company, 

66 

32.  One  hundred  shares  were  sold  in 
one  parcel  by  a  broker,  for  two  Ten- 
dors,  of  fifty  shares  each,  in  a  Joint- 
stock  Company.  Five  of  the  shares 
were  transferred  by  deed  by  one  of 
the  vendors  to  the  purchaser,  and  the 
purchase-money  of  the  100  shares 
was  paid  to  the  broker.  The  pur- 
chaser was  accepted  by  the  directors 
OS  the  proprietor  of  the  100  shares, 
and  his  name  was  entered  accordingly 
in  the  Company's  books : — Held,  that 
the  100  shares  formed  the  subject  of 
one  contract;  and  that  the  whole  must 
be  governed  by  the  terms  of  the  deed 
of  transfer  of  the  five  shares. 

Directors  fraudulently  inducing  a 
person  to  become  a  purchaser  of  shares 
in  a  Company  may  be  personally 
liable  to  him ;  but  they  cannot  be  con- 
sidered, as  the  agents  of  the  body  of 
shareholders,  to  commit   a  fraud  of 
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this  kind,  nor  is  siich  a  fraud  a  valid 
objection,  the  pnrchoser's  name  being 
on  the  list  of  contributorios. — Obser- 
vations on  A^'anchrsons  case. — Obser- 
vations on  Morgans  case.  Dodgsons 
ca^Cf  Be  North  of  England  Joint- 
stock  Banking  Company,  80 
33.  The  owner  of  several  shaivs  in 
a  Steam-i)acket  Company  transfeiTed 
two  of  them  to  his  son,  bv  a  docu- 
mcnt  which  was  not  executed  bv  the 
son,  nor  entered  in  the  Company's 
books,  nor  otherwise  perfected  ac- 
cording to  the  provisions  of  the  deed 
of  constitution.  The  son  was  not 
aware  of  the  transfer.  Bv  a  rule  of 
the  Conij)any,  every  proprietor  was 
always  entitled  to  a  free  passage  by 
the  Company's  vessels,  and  the  son, 
on  several  occasions,  obtained  certi- 
ficates £ix)m  the  Company's  oilice  that 
he  was  a  proprietor,  which  entitled 
him  to  a  free  passage;  and  he  also 
signed  each  certificate,  and  the  Com- 
pany's books,  in  i-espoct  of  these  cer- 
tificates, as  proprietor,  and  obtained 
a  free  passage  accoixlingly,  but  he  ne- 
ver received  dividends,  nor  did  any 
other  act  as  a  j)ro])rietor : — 7/c/r/,  that 
the  son  was  a  contributory  in  respect 
of  such  two  shares.  Jfagn  ire's  case, 
lie  St.   Georges  Steam  Packet  Com- 


pany, 


31 


34.  A  widow  who,  as  the  executrix 
and  residuary  legatee  of  her  late  hus- 
band, was  entitled  to  shares  in  a 
Banking  Company,  assigned  them  by 
deed  to  a  trustee,  previously  to  her 
marrying  again.  The  trustee  did  not 
fulfil  the  requisitions  of  the  deed  of 
settlement  with  reference  to  an  as- 
signee of  shares  becoming  a  share- 
holder, but  ho  received  the  dividends, 
sometimes  signing  the  receii)ts  "for 
the  executoi*s''  of  the  testator,  some- 
times "for  the  tnistees  of  [the  widow 
by  her  widow's  name].  There  was 
an  entry  of  the  assignment  in  the 
books  of  the  Company,  but  it  did  not 
appear  by  whom  notice  of  it  had  been 


given :  — Ileld,  that  the  trustee's  name 
was  properly  placed  on  the  list,  but 
that  his  liability  should  be  restricted 
to  the  time  of  the  assignment ;  but, 
on  api>eal,  theZo^v/CAawcc^orthought 
that  the  evidence  was  insufiicient  to 
fix  the  trustee  with  liability,  and  or- 
dered the  motion  to  stand  over  till 
the  ofiicial  manager  had  established 
his  case  in  a  Court  of  law. 

Where  the  liability  is  either  upon 
the  person  placed  on  the  list  or  on  a 
.stranger,  it  is  not  necessary  for  the 
ofiicial  manager  to  bring  such  stranger 
to  intei-j)lead  before  the  Master. 
Hairs  case.  Re  North  of  England 
Joint-stock  Banking  Company,       80 

See  Winding-up  Acts. 


COPYHOLDS. 
See  Election,  1. 

COSTS. 

1.  A  plaintifi*  resident  abroad,  filing 
a  bill  to  restrain  an  action  brought 
against  him  by  the  defendant  inequity, 
will  not  bo  ordered  to  give  security 
for  costs. 

A  defendant's  right  to  call  for  se- 
curity for  costs,  where  the  plaintiff  is 
out  of  the  jurisdiction,  is  not  waived 
or  lost  by  his  demurring  to  the  bill 
before  moving.      WaUeeu  v.  BiUam, 

51G 

2.  Where  the  general  costs  of  the 
suit  are  given  to  a  party  by  the  decree, 
they  include  the  costs  of  a  special  case 
on  which  the  opinion  of  a  Court  of 
law^  was  taken  under  a  direction  in 
the  cause  of  this  Court.  Humphrey 
V.  Grey,  450 

3.  Costs,  charges,  and  expenses  of 
and  incidental  to  the  sales  of  the  real 
estates  of  the  testator  in  the  cause 
were  by  the  decree  orderetl  to  be 
taxed  and  paid.  On  making  out 
these  costs,  charges,  and  expenses,  it 
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appeared  that  340Z.  had  been  paid  for 
surveying  and  selling  the  estates,  up- 
on which  the  fee  of  taxation  of  3/.  per 
cent,  attached.  In  order  to  avoid 
this  fee,  a  motion  was  made,  all  {>ar- 
ties  consenting,  to  vary  the  order,  by 
only  directing  the  Taxing  Master  to 
add  to  the  amount  of  the  taxed  costs 
of  the  plaintifis  any  sums  which  he 
should  find  to  have  been  ]:>roperly 
paid  by  them  to  any  surveyor  or  other 
person  as  his  charge  for  valuing  or 
otherwise,  in  reference  to  the  sales. 
The  Court  varied  the  order  accord- 
ingly.    Bdlas  V.  Harmer,  454 

4.  An  order  annulling,  with  costs, 
a  fiat  issued  against  the  petitioner, 
will  not  be  extended  to  the  costs  oc- 
casioned to  him  by  the  issuing  of  the 
fiat,  other  than  those  of  the  proceed- 
ings under  it.     Ex  parte  Ward,  580 

5.  Where  the  assignor  of  a  legacy 
put  in  a  joint  answer  with  other  le- 
gatees, and  her  assignee  a  separate 
answer: — Hdd,  that  this  did  not  re- 
lieve the  assigned  fund  from  the  as- 
signee's costs ;  but  that  the  benefit  of 
the  joinder  of  the  a.<«ignor  with  the 
other  legatees  ought  to  go  to  the  gene- 
ral estate.     Heywood  v.  Grazebrook, 

406 
See  Mortgage,  4,  5. 
Partners. 
Pleading,  1. 
Protection. 
Publication. 
Trustee,  5. 
Winding-up  Acts,  9,  13,  15. 

COVENANT. 
See  Proof,  3. 

CREDITOR. 
See  Winding-up  Acts,  23. 

CREDITORS  SUIT. 
A  creditor*s  suit  against  a  })ersonal 


representative  for  the  administra* 
tion  of  a  testator*s  estate  proceeded  to 
replication,  when  a  decree  was  ob- 
tained, in  another  cre<litor's  soit^ 
against  the  same  personal  representa- 
tive for  the  same  object.  After  the 
defendant  had  given  the  plaintiff  ia 
the  first  suit  notice  of  the  decree, 
the  plaintiff  threatened  to  proceed; 
and  thereupon  the  defendant,  upon  t 
notice  of  motion,  intitled  only  in  the 
former  cause,  asked  that  the  proceed- 
ings might  be  stayed.  The  Court 
made  an  order  in  both  suits,  granting 
the  injunction,  and  giving  the  re- 
strained plaintiff  liberty  to  tax  his 
costs  of  the  first  suit  and  on  the  mo- 
tion, and  to  go  in  and  prove  his  debt 
and  such  costs  in  the  second  suit,  but 
declined  to  direct  that  the  costs  should 
be  paid  out  of  the  first  assets.  Lad- 
broke  V.  Sloane,  291 

See  Executor. 

CROSS  BILL. 
See  Pleading,  3. 

CROWN. 
See  Administration. 

CUSTODY  OF  IXFANT. 
See  Infant,  3. 

DECREE. 

A  decree,  pronounced  by  the  Mas- 
ter of  the  Rolls,  had,  iijwn  appeal 
to  the  House  of  Lords,  been  cx>nfirm- 
ed  with  some  alterations,  which  the 
judgment  of  the  House  directed  to  be 
made  therein.  Pending  the  appeal 
the  cause  was  transferred  to  this 
branch  of  the  Coui*t.  Upon  a  mo- 
tion that  the  judgment  laight  be 
made  an  order  of  Court,  it  was  ob- 
jected, that  the  decree,  nut  having 
been  made  by  a  predecessor  of  the 
Judge  in  this  Court,  it  was  compe- 
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tent  to  the  Lord  Chancellor  alone  to 
make  the  order  asked ;  but  the  Court 
made  the  order. 

Form  of  such  order. 

By  a  judgment  of  the  House  of 
Xx>rds,  which  was  made  an  order  of  this 
Court,  the  appellant  was  ordered  to 
pay  to  a  respondent  the  cost^  of  the 
appeal,  the  amount  to  be  certified  by 
the  clerk-assistant;  he  accordingly 
certified  the  same  at  the  sum  of  7042. 
Ids,  lOd,  The  Court  declined,  upon 
an  ex  parte  application,  to  direct  a 
writ  of  fi.  fa.  to  be  issued.  However, 
upon  motion  on  notice,  it  ordered  the 
appellant  to  pay  the  respondent  the 
certified  sum  of  704/.  Ida.  lOef.,  but 
without  interest  or  the  costs  of  the 
application.     Man  v.  JRicketts,      446 

See  Examination. 

Vendor  and  Purchaser,  2,  4. 


DECREE  (SALE  UNDER). 
See  Vendor  and  Purchaser,  1. 

DEMURRER 

See  Costs,  1. 

Interpleader. 
Mortgage,  1. 
Parties,  1,  2,  3. 
Pleading,  1,  3. 
Will,  3. 

DEPOSITEE  OF  SHARES. 
See  Contributory,  7. 

DEPOSITIONS. 

See  Examination. 
Service,  2. 

DEVISE 

See  Accumulation. 
Evidence,  1. 


DEVISER 
See  Contributory,  8. 

DIRECTOR. 

See  Contributory. 
PuBuc  Company. 


DISMISSAL. 

Where  a  bill  had  been  retained  for 
a  year,  with  liberty  to  bring  an  ac- 
tion, and  it  had  been  ordered,  that, 
if  the  plaintiff  should  not  proceed  to 
trial  within  that  period,  the  bill  was 
to  stand  dismissed,  the  Courts  upon 
the  plaintifTs  application,  enlaiged 
the  time  after  it  had  ezpiied,  and  af- 
ter the  defendant  had  applied  to  have 
that  bill  dismissed  absolutely.  Swan- 
ger  v.  Gardner^  696 

DIVIDENDS. 

Where  the  joint  debts  of  a  bank- 
rupt firm  had  been  paid  in  full,  and 
monies  forming  part  of  the  separate 
estate  of  one  of  the  bankrupts  had 
been  set  apart  to  answer  certoin  un- 
claimed dividends,  but  without  any 
specific  appropriation  to  that  pur- 
pose:— Held,  that  the  creditors  en- 
titled to  the  dividends,  on  claiming 
them,  were  entitled  to  the  interest 
which  had  been  allowed  by  the  bank- 
ers in  the  interval.  Ex  'parte  Wood- 
ford, He  John  Wilcocks,  666- 

See  Will,  7. 

DOCUMENTS. 
See  Winding-up  Aots,  23. 

DUTY. 
See  Legacy  Duty. 

EJECTMENT. 
See  Evidence,  1. 
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ELECTION. 


EVIDENCE. 


ELECTION. 

i.  A  testator,  being  seised  of  copy- 
hold lands,  which,  on  his  death,  be- 
came subject  to  customary  fi^ebench, 
gave  to  trustees  the  residue  of  his  real 
and  personal  estate,  upon  trust  to  in- 
vest the  money  in  the  funds,  and  to 
receive  the  dividends  thereof,  and  the 
rents  of  his  real  estate ;  and,  after  pay- 
ment of  his  debts  and  testamentary 
expenses,  to  pay  to  his  widow  during 
her  life  the  annual  simi  of  201.,  and  to 
pay  the  residue  of  such  annual  produce 
to  his  son;  and,  after  his  death,  the 
trustees  were  to  hold  the  said  real  and 
personal  estate  upon  trusts  for  the 
children  of  his  said  son.  The  will  con- 
tained the  following  declaration : — "  I 
empower  my  said  trustees  to  lease 
any  lands,  which  they  may  hold  upon 
the  trusts  of  this  my  will,  for  not  more 
than  twenty-one  years,  at  rack  rents : 
— ffeldy  that,  with  this  power  of  leas- 
ing in  the  will,  the  widow  was  put  to 
her  election  between  the  annuity  giv- 
en to  her  by  the  will  and  her  free- 
bench. 

Observations  on  Holditch  v.  Hol- 
dUch,  2  Y.  <k  C.  C.  C.  22.  Grayaon  v. 
Deakin,  298 

2.  By  articles  of  partnership  the  busi- 
ness was,  at  the  death  of  either  part- 
ner within  the  partnership  term,  to 
be  carried  on  for  the  residue  of  the 
term,  for  the  mutual  benefit  and  at 
the  risk  of  the  surviving  partner  and 
the  executors  or  administrators  of  the 
deceased  partner.  After  the  decease 
of  one  partner,  tradesmen  supplied 
goods  to  the  firm ;  and  a  decree  for 
the  administration  of  the  estate  of  the 
deceased  partner  having  been  made, 
they  claimed  to  prove  under  it  for  the 
price  of  the  goods.  The  claim  was  re- 
jected : — Heldy  that  they  had  not  so 
elected  to  proceed  in  equity  as  to  pre- 
clude themselves  from  suing  the  exe- 
cutrix at  law  for  the  same  demand. 
Sexton  V.  Smith,  694 


ENROLMENT. 

See  AifNUiTY,  2. 

EQUITY  OF  REDEMPTION. 
See  MoRTOiOE,  2. 

EQUITY  TO  SETTLEMENT. 
See  Husband  and  Wife,  2. 

EVIDENCE. 

L  Plaintiffs  by  their  bill  sought, 
as  devisees,  to  set  aside  a  conveyance 
executed  by  the  devisor.  The  defeud- 
ant,  by  his  answer,  admitted  that  the 
will  (which  was  made  after  the  Wills 
Act  came  into  operation)  was  duly 
proved  in  the  Ecclesiastical  Court.  By 
a  slip,  evidence  was  not  adduced  of  the 
execution  of  the  will : — Held,  that  the 
defect  might  be  supplied ;  but  that  the 
defendant  was  entitled  to  require  this 
to  be  done  by  an  action  of  ejectment 
Davies  v.  Davies,  698 

2.  Where  the  accounts  of  a  part- 
nership between  two  had  been  care- 
lessly kept,  and,  after  the  death  of  one, 
the  other  furnished  to  the  executors 
of  the  deceased  partner  an  account 
current  of  the  partnership  dealings, 
which  afforded  them  the  oiilv  evidence 
to  charge  the  surviving  partner: — 
field,  that  they  were  entitled  to  use 
it  for  that  purpose  in  a  suit  instituted 
by  the  surviving  partner  to  have  the 
accounts  taken,  without  being  boimd 
bv  the  entries  on  the  credit  side  of 
the  account  current.  MareJiou^  v. 
Nev^ton,  307 

3.  Where  a  suit  was  instituted  for 
the  delivery  up  of  a  cheque  given  as 
part  of  the  consideration  for  a  pur- 
chase, which  was  alleged  to  have  been 
rescinded,  and  it  appeared  that  the 
cheque  was  post-dated  and  not  stamp- 
ed, the  Court,  on  that  ground,  refi:^ 
ed  to  interfere. 

Under  the  law  of  evidence  before 
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14  k  15  Vict,  a  99,  a  defendant  could 
not  have  been  examined  as  a  witness 
for  a  co-defendant  in  preciselj  the 
same  interest.  CarringtonT.  Fell,  512 

See  CONTRIBUTOBY,  18. 

examikation. 
pubucatiok. 
Will  4. 

WlTNESa 


EXAMINATION. 

After  the  passing  of  the  Act,  6  <k  7 
Vict.  c.  85,  two  (of  four)  trustees  of  a 
chant  J,  who  were  defendants  to  an  in- 
formation complaining  of  acts  of  mi^ 
management,  were  examined  in  chief, 
by  mistake,  as  witnesses,  by  the  relatcnr 
without  any  order  for  tLat  purpose, 
instead  of  being  cross-examined.  The 
relator  did  not  tender  the  depositions 
in  evidence : — field,  that,  bj  reason  of 
their  examination,  no  decree  could  be 
made  against  them. 

Held,  also,  that  the  32nd  Order  of 
August,  1841,  did  not,  in  such  cir- 
cumstancesy  entitle  the  relator  to  re- 
lief against  the  remaining  trustees^ 

On  a  motion  made  on  behalf  of  the 
relator,  after  the  cause  had  been  ar- 
gued, to  suppress  the  depositions  of 
the  trustees,  it  was  cvdered  that  they 
should  be  suppressed,  on  the  relat^^r 
entmng  into  admiseioDfly  and  on  the 
defendants*  being  permitted  to  add  to 
their  evidence;  but,  on  appeal,  the  or- 
der  was  diadburged,  the  Lord  Chan- 
cellor being  of  optukm,  that,  even  fm 
these  terms,  the  relator  could  dc4  be 
relieved  from  the  mw»airf  AlU/me^ 
General  v.  iMte,  4hS 

Tkai^x  DzBTom. 


EXECUTION. 

See  CONTRIBUTOBY,  31. 

EXECUTOR 

Where  a  creditor  of  a  testator  ob- 
tained judgment  against  the  executor 
de  bonis  testatoris,  and  a  decree  was 
immediately  afterwards  made  in  a  cre- 
ditor's suit : — Held,  that  the  executor 
was  not  entitled  to  an  injunction  to 
stay  execution  on  the  judgment.  Viu' 
cent  V.  Godson,  717 

See  CosTBiBUTOBY,  9,  2^, 
Legacy  Duty. 
Parties,  1. 

EXONERATION. 

A  testator  had,  before  hia  marriage, 
limited  lands  to  trustees  ftf>r  a  term,  to 
secure  a  debt,  and  subject  thereto  to 
other  trustees  for  another  term,  to  se- 
cure an  annuity  of  100/.  per  ^nnnm  to 
hiii  intended  wiie  fi>r  life,  with  a  proviso 
for  determining  the  latter  term  on  hia 
investing  a  sufficient  amount  to  secure 
an  equal  annuity.     He  died  witboot 
having  made  such   an  investmeiity 
having  by  his  will  directed  ^poesxt 
out  of  his  perHoziiJ  estate  of  hLi  debc% 
including  what  mi^t  be  duagtd  upoa 
the  settk4  lands;  suA  he  UMfueataed 
his  re^du2irj  estate  to  his  wiivw.  Be- 
£c«t;  his  death.  b«r  had  fttid  off  tiiie  4kl4 
secured  bv  the  fin^  of  the  ^jrentiea' 
iijmd  Ufrmh,  which  had  ^MMtxpfMlkj 
deiermijMad,  ai«d  the  aumiitj  via  liie 
ofdr  charge  u{xa  the  vmattKt: — lUdg 
that  the  uauUiX  of  the  «rstea 
eauxJkd  to  have  theia  ^aumeauA 
M(^^dnm  the  wkk/w  ovtof  tike 
Mmw  w.  Eeeee,  714 
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GOODWILL. 


HUSBAND  AND  WIFR 


FIAT. 

See  Act  of  Bankruptcy. 
Affidavit,  2. 
Amending. 
Annulling  Fiat. 

FORECLOSURK 
JSee  Mortgage,  6. 

FOREIGN  RAILWAY. 
See  WiNDiNG-UP-Acrs,  9. 

FORFEITED  SHARES. 
See  CoNiTUBUTORY,  10. 

FRAUD. 

See  Contributory,  32. 
Husband  and  Wife,  1. 
Laches. 

FREEBENCH. 

See  Election,  1. 

GIFT. 
See  Will,  6. 

GOODWILL. 

The  widow  and  one  of  the  two  ex- 
ecutors of  a  surgeon  dentist,  who 
alone  proved  his  will  very  shortly  af- 
ter his  decease,  by  the  description  of 
the  widow  and  one  of  the  executors 
of  the  deceased,  entered  into  an  agree- 
ment with  a  person  as  his  successor, 
who  agreed  to  give  to  the  widow,  her 
executors,  administrators,  and  assigns 
100^.  yearly  for  five  years,  for  the 
goodwill  of  the  business,  and  for  the 
advantage  of  an  introduction  to  the 
patients  of  the  deceased;  to  pay  100/. 
for  the  instruments ;  to  take  the  fur- 
niture at  a  vahiation ;  and  to  take  the 
house  which  the  deceased  held  as  a 
yearly  tenant,  and  in  which  he  re- 
sided, for  the  residue  of  the  term 
therein.      The  agreement  contained 


stipulations  for  the  personal  exertions 
of  the  widow  on  behalf  of  the  suc- 
cessor. Upon  inquiries  before  the 
Master  in  a  creditor's  stiit  against 
the  widow  for  the  administration  of 
the  testator's  estate,  it  appeared  by 
the  affidavit  of  the  successor,  that  be 
relied  upon  the  widow's  personal  ex- 
ertions; and  that,  if  these  were  not 
afforded,  he  shotdd  resist  payment  c( 
the  annuity.  By  the  report  the  Mas- 
ter did  not  charge  her  with  the  an- 
nuity of  100^.  as  part  of  her  testators 
assets;  but,  on  exceptions, — ffeld^ 
that  the  whole,  or  a  part,  of  the  an- 
nuity belonged  to  the  estate;  and tiie 
cause  was  referred  back  to  the  Mas- 
ter to  review  his  rqport.  SmaleT. 
Graves,  706 

GUARDIAN. 
See  Infant,  4. 

MOBTGAGE,  6. 

GUARDIAN  AD  LITEM. 
See  Infant,  1. 

HUSBAND  AND  WIFR 

1.  Where  a  husband,  before  his 
marriage,  had  sufficiently  early  notice 
that  it  was  intended  to  settle  the 
bulk  of  the  intended  wife's  property, 
and  nothing  passed  to  justify  a  be- 
lief, on  the  husband's  part,  that,  at 
the  time  of  the  marriage,  no  such  set- 
tlement had  been  made : — Held,  that 
the  husband  was  not  entitled  to  set 
aside  a  settlement,  which  it  appeared 
had  been  made  before  the  marriage, 
although  he  was  no  party  to  it,  and 
was  not  proved  to  have  been  actu- 
ally cognizant  of  any  settlement  hav- 
ing been  made.  Wrigley  v.  Swain- 
soriy  Wrigley  v.  Wrigley,  ib% 

2.  A  husband  and  wife,  by  deed 
acknowledged,  demised  freeholds  of 
the  wife  to  a  mortgagee  by  way  of 
trust,  the  trusts  being  to  apply  the 
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reDts  and  profits  in  payment  of  cer- 
tain premiums  on  insurance,  and  of 
the  interest  on  the  mortgage  deht, 
and  then  in  reduction  of  the  ]mnci- 
yisAy  until  it  should  be  paid  off.  The 
husband  took  the  benefit  of  the  In- 
solvent Act : — Jleldj  in  a  suit  for  re- 
demption instituted  by  the  assignee 
in  insolvency  against  the  mortgagee, 
that  the  latter  was  chargeable  with 
the  siurplus  rents  which  he  permitted 
to  be  received  by  the  insolvent's  wife 
for  her  maintenance,  the  principles 
established  by  ^Sturgis  v.  C/iampnei/s 
not  extending  to  such  a  case.  But 
there  being  ground  for  sup|X)sing  that 
the  Court  would  have  made  such  a 
provision  for  the  wife,  the  Court,  al- 
though the  balance  was  found  against 
the  mortgagee,  decreed  payment  with- 
out costs.     Clark  v.  Cook,  333 

/See  Contributory,  11,  12,  13,  14. 

INCOME-TAX. 
See  Property  Tax. 

INCUMBRAJ^CER. 

See  Costs,  5. 

INFANT. 

1.  The  Court  appointed  a  guardian 
ad  litem  to  an  in&nt  defendant,  with- 
out his  production  in  Court,  upon  an 
afi&davit  that  the  infiant  was  only 
nineteen  days  old,  and  a  medical  cer- 
tificate that  the  infant  could  not  be 
safely  produced.    StuUey  v.  lla/rrisoriy 

394 

2.  A  bonus  on  a  policy  settled  on 
trusts,  under  which  an  infant  was 
entitled  contingently  on  attaining 
twenty'K>ne,  directed,  on  petition 
without  suit,  to  be  anticipated  and 
applied  for  maint-enance  of  the  infant. 
Ex  parte  Hays,  Re  Hays,  485 

3.  In  July,  1845,  one  of  the  fol- 
lowers of  a  Dissenting  preacher  (who 
styled  himself  the   Servant  of  the 


Lord),  having  no  property  of  his 
own,  married  another  of  the  sect, 
who  had  a  fortune  of  about  5000/., 
under  circimistances  leading  to  the 
inference  that  the  marriage  was 
brought  about  entirely  by  the  influ- 
ence of  the  preacher.  In  February, 
1846,  the  wSe,  having  manifested  in- 
subordination to  the  chief  of  the 
sect,  was  deserted  by  her  husband, 
who,  with  the  chief,  and  others  of 
his  followers,  went  to  reside  together 
at  an  establishment  which  they  form- 
ed, and  called  **  Agapemone.**  They 
there  professed  and  acted  upon  the 
doctrines  that  the  day  of  grace  had 
passed,  and  the  day  of  judgment 
commenced;  and  that,  by  reason 
thereof,  prayer  was  superfluous  and 
no  longer  necessary.  They  also  pro- 
fessed and  acted  upon  the  doctrine, 
that  no  day  of  the  week  ought  to  be 
set  apart  as  one  of  peculiar  holiness. 
Shortly  after  the  desertion  of  the 
wife  she  was  delivered  of  a  boy,  who 
remained  in  the  care  of  his  mother 
and  maternal  grandmother,  at  the 
residence  of  the  latter,  who  properly 
provided  for  his  maintenance  and 
education.  Udd,  a  proper  case  for 
restraining  the  father  from  acquiring 
possession  of  the  infant.  Thomas  v. 
BobertSy  758 

4.  I^  independently  of  the  Act  oi 
2  &  3  Vict.  c.  54,  the  Court  can 
exercise  jurisdiction  upon  the  peti- 
tion of  a  mother  having  the  custody 
of  her  infant  child,  for  the  continu- 
ance of  such  custody,  it  may  do  so^ 
although  the  petition  is  intitled  in 
the  matter  of  that  Act  as  well  as  in 
the  matter  of  the  infant. 

Where  the  mother  of  an  infant 
under  seven  years  of  age,  and  having 
custody  of  it,  is  living  separate  from 
the  father,  and  has  a  good  defence  to 
a  suit  by  him  for  restitution  of  con- 
JTigal  rights,  the  Court  may  make  as 
order  continuing  to  the  mother  the 
custody  of  the  infant,  such  a  case,  al- 
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INJUNCTION. 


though  not  within  the  letter,  heing 
within  the  equity  of  the  2  &  3  Vict, 
c.  54.     Jie  Tomliruon,  371 

See  Contributory,  1 5. 
Mortgage,  6. 
Settlement,  1. 

INJUNCTION. 

1.  The  time  within  which  a  Rail- 
way Company  was  authorised  to  take 
lands  expired  on  the  4th  of  August, 
1848.  Long  before  this  period  they 
gave  notice  to  a  landowner  to  treat, 
and  afterwards  delivered  to  the  plain- 
tiff^ to  whom  the  lauds  had  been  in 
the  meantime  devised,  a  bond,  and 
paid  the  estimated  value  of  the  lands 
comprised  in  the  notice  into  the 
Bank  under  the  Lands  Clauses  Con- 
solidation Act,  1845,  s.  80.  Under 
an  Amendment  Act,  the  powers  of 
which  extended  beyond  1848,  the 
Company  were  authorised  to  take 
the  land  included  in  the  notice;  and, 
on  August  3rd,  1848,  they  gave 
a  notice  to  the  plaintiff,  that,  in  pur- 
suance of  the  powers  of  both  those 
Acts,  they  intended  to  take  the  lands. 
After  the  4th  of  August,  1848,  but 
without  taking  any  further  steps  un- 
der the  Acts,  the  Company  entered 
upon  the  land.  On  a  motion  for  an 
injunction,  the  Court  declined  to  in- 
terfere, on  the  ground,  that,  although 
the  Company  might  not  be  then  en- 
titled to  take  possession  under  their 
compulsory  powers,  they  were  able,  by 
some  proceeding  under  the  second 
Act,  to  obtain  the  land ;  and  the  mo- 
tion was  ordered  to  stand  over,  with 
liberty  to  the  plaintiff  to  bring  an  ac- 
tion. Willianis  v.  ^outh  Wales  Rail- 
way  Company^  354 

2.  On  an  application  for  an  injunc- 
tion to  restrain  a  Railway  Company 
from  taking  proceedings  to  summon  a 
jury  under  the  compulsory  clauses  of 
the  Lands  Clauses  Consolidation  Act, 
1 845,  the  Court  thought  that  the  plain- 
tiff would  have  been  entitled  to  an 


injanction,  but  fcfr  the  cuncnmstanoe 
that  the  time  limited  for  ihe  exeixnae 
of  the  compulsory  powers  was  on  the 
point  of  expiring;  but  that  the  dooht 
as  to  the  validity  of  such  proceedingi 
after  that  period,  although  the  usoil 
notice  had  been  given  of  the  intentioD 
of  the  Company  to  take  the  land,  was 
sufficient  ground  fordeclining  to  grant 
the  injunction, on  theCompajiy  undo'- 
taking  not  to  act  on  the  result  of  the 
jury  process  without  the  leave  of  the 
Court,  and  bringing  into  Court  200^ 
to  answer  the  plaintifTs  costs  and 
charges  by  reason  of  the  process,  with- 
out prejudice  to  any  qaestion.  Wood 
V.  North  Staffordshire  Railway  Com- 
panyy  368 

3.  A  Railway  Company,  under  the 
powers  of  the   LAnds   Clauses  Con- 
solidation Act,  1 845,  gave  the  usnal 
notice  of  reference  to  a  jury  to  assess 
the  value  of  a  portion  of  a  house,  shop, 
and  outbuildings,  which  had  been  oc- 
cupied together,  coffee  being  roasted 
in  the  outbuildings  and  sold  in  the 
shop.     They  gave  a  bond  to  the  les- 
see, her  heirs,  executors,  administra- 
tors, and  assigns,  and  paid  into  Court 
600/.,  the  amount  at  which  the  value 
of  the  buildings  taken  by  them  bad 
been  estimated,  under  the  provisioDS 
of  the  Act ;  they  then  proceeded  t*> 
enter  into   possession,   and   to  pull 
down  the  buildings.     The  lessee  filed 
her  bill,  to  which  neither  the  superior 
landlord  nor  her  sub-lessee  Tras  a  par- 
ty, for  an  injunction  to  restrain  the 
Company  from  continuing  in  posses- 
sion of  the  buildings,  on  two  grounds: 
First,  that  the  buildings  taken  were 
part  of  a  manufactory,  and  could  not 
be  taken  without  the  rest;  and,  se- 
condly, that  the  bond  given  was  in- 
valid by  reason  of  its  being  condition- 
ed for  payment  of  the  sum  specified 
to  the  JieirSy  executors,  administrators, 
or  assigns  of  the  lessee.     On  a  motion 
for  the  injunction,   the  Court  con- 
sidered that  there  was  a  serious  ques- 
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tion  to  be  tried  at  law,  whether  the 
whole  proceedings  of  the  Company 
had  not  been  illegal ;  yet,  as  the  only 
complaining  party  was  not  in  the  oc- 
cupation of  the  premises,  and  was 
not  liable  to  personal  inconvenience 
pending  the  litigation  at  law,  and  as 
the  Company,  in  any  event,  was  en- 
titled to  take  the  property,  forbore 
to  grant  an  injunction,  upon  the 
Company  paying  into  Court  a  further 
sum  of  (jOOL,  and  undertaking  to 
abide  by  such  order  as  the  Court 
might  make  as  to  proceeding  before 
a  jury  imder  the  notice  they  had 
given,  and  as  to  the  possession  of  the 
buildings. 

The  Court  may,  upon  a  motion  for 
an  injunction,  direct  a  case  for  the 
opinion  of  a  Court  of  law,  although 
it  grants  no  injunction,  but  merely 
directs  the  motion  to  stand  over,  and 
although  the  defendant  objects  to 
any  case  being  directed.  Dakin  v. 
The  London  and  North  Western  RaU- 
way  Company y  414 

4.  A  Railway  Company  having  be- 
gun to  divert  a  turnpike-road,  by  a 
Grossing  on  a  bridge  over  their  railway 
with  a  sharp  curve,  an  information,  at 
the  relation  of  two  of  the  trustees  of 
the  road,  was  filed,  praying  for  an  in- 
junction to  restrain  the  Company  from 
interfering  with  the  road  until  they 
should  have  provided  another  as  con- 
venient as  the  former,  or  as  near 
thereto  as  circumstances  aUowed,  as 
required  by  the  Railways  Clauses 
Consolidation  Act,  1845,  s.  56. — The 
Court,  holding  that  the  Company  were 
not  doing  as  little  damage  as  could  be, 
granted  the  injunction,  but  without 
prejudice  to  any  application  either 
party  might  ms^e  to  the  Board  of 
Trade,  under  the  66  th  section  of  the 
above  Act. 

In  granting  such  an  injunction,  the 
Court  cannot  point  out  to  the  Company 
what  they  ought  to  do,  except  by  stat- 
ing the   reasons   which   induce  the 


Court  to  come  to  its  conclusion,  or  the 
manner  in  which  it  appears  to  the 
Court  that  that  which  seems  an  evil 
can  be  remedied.  Attorney- General 
V.  London  and  South  Western  Rail- 
way Company,  439 
5.  A  bill,  seeking  an  injunction  to 
stay  proceedings  at  law,  was  duly  an- 
swered, without  any  injunction  having 
been  obtained  on  the  original  bill ;  it 
was  theu  amended,  and  defendant  was 
served  with  subpoena  to  appear  and  an- 
swer on  the  day  following  the  day  on 
which  the  eight  days  from  the  service 
of  the  subpoena  expired ;  the  plaintiff 
obtained,  as  of  course,  the  common  in- 
junction for  want  of  appearance,  with- 
out affidavit  of  the  truth  of  the  amend- 
ments, on  the  allegation  that  the 
defendant,  being  served  with  subpoena 
to  appear  and  answer  the  plaintiff's 
bill,  had  not  appeared  thereto,  although 
his  time  for  so  doing  had  expired.  The 
writ  of  injunction  was  sealed  on  the 
same  day.  On  the  morning  of  the 
same  day  the  defendant  entered  his 
appearance,  but  did  not  serve  notice 
thereof  on  the  plaintiff's  solicitor.  On 
a  motion  by  the  plaintiff  to  extend 
the  injunction  to  stay  trial,  and  on  a 
cross  motion  by  the  defendant  to  dis- 
solve it : — Ildd,  that  the  injunction 
had  priority  over  the  appearance,  and 
that  the  injunction  so  obtained  as  of 
course  for  want  of  answer  to  the 
amended  bill  was  regular,  and  the 
common  injunction  to  stay  trial  was 
extended.     EyUm  v.  Maslyny       518 

See  Benefice. 

Creditor's  Suit. 
Executor. 
SoucrroR,  1. 

INQUIRY. 
See  Evidence,  1. 

INSTALMENTS. 
See  Proof,  2. 
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ISSUR 


LACHES. 


INSURANCR 
See  Proof,  3. 

INSURANCE  COMPANY. 
See  Winding-up  Acts,  6,  7. 

INTEREST. 
See  Administration. 

INTERPLEADER,  BILL  OF. 

Where  a  bill  of  interpleader  stated 
a  case  for  relief  as  between  two  of  the 
defendants,  but  also  set  up  the  claim 
of  a  third,  which  was  paramount  and 
adverse  to  the  claims  of  the  two  others : 
— Heldy  that,  although  this  last  claim 
might  be  one  which  could  not  support 
the  bill,  the  introduction  of  it  did  not 
expose  the  bill  to  a  successful  demur- 
rer onthepart  of  one  of  the  first-named 
defendants.  FartibrotheT  v.  Beetle^  637 


INTERPLEADING  PARTIES. 

See  Contributory,  34. 

ISSUR 

A  proportion  of  a  residue  was  be- 
queathed in  trust  for  A.,  for  life,  with 
remainder  to  his  children  who  ^otdd 
attain  twenty-one;  but,  if  he  should 
have  no  child  who  attained  twenty- 
one,  to  B.  and  her  children,  in  a  simi- 
lar manner.  The  testator  had,  after 
making  his  will,  granted  under-leases, 
and  transferred  stock  in  favour  of  B. 
and  her  children.  A.  and  his  children 
filed  a  bill  to  set  aside  these  transac- 
tions, on  the  ground  that  the  testator 
was  not,  at  the  date  of  them,  of  sound 
mind.  Issues  were  directed  at  the 
hearing. 

Before  any  child  of  A.  attained 
twenty-one,  A.  and  his  children  pre- 


'  sented  a  petition  in  a  suit  for  the  ad- 
ministration of  the  testator's  estate^ 
seeking  an  advance,  out  of  the  capital, 
of  their  contingent  shares,  to  enable 
them  to  try  the  issue : — Hddy  not- 
withstanding the  opposition  of  B.  and 
her  &mily,  that  the  advance  ought  to 
be  made,  on  an  adult  petitioner  and 
his  solicitor  undertaking  to  abide  by 
any  order  of  the  Court  for  its  replace- 
ment, if  the  trial  should  be  unsuccess- 
fiiL     Coofnhs  V.  BrookSy  452 


JOINT  ANSWER 
See  Costs,  5. 

JOINT  ESTATK 
See  PARTinsRS. 

JUDGMENT. 
See  Benefice. 

JURISDICTION. 

The  Court  has  jurisdiction  to  de- 
cide upon  the  validity  of  the  execu- 
tion of  a  testamentary  pc^wer  over  per- 
sonalty, with  reference  to  the  state  of 
the  donee's  mind  at  the  time  of  the 
alleged  execution.    Morgan  v.  Anmiy 

461 
Seie  Annulling  Fiat,  2. 
Decree. 
Trustee,  5. 
Winding-up  Acts,  27. 

LACHES. 

In  1822,  the  owner  of  a  reversioii 
(expectant  on  a  life  estate,  and  sub- 
ject to  incumbrances)  sold  hLs  rever- 
sion so  subject.  In  1825,  the  pur- 
chaser died,  and,  in  1 830,  the  tenant 
for  life  died.  In  1846,  the  rever- 
sioner filed  a  bill  to  set  aside  the  sale 
as  having  been  made  at  an  under- 
value, but  not  accounting  for  the  de- 
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MAINTENANCE.        813 


lay : — Hdd,  that  the  length  of  time 
afforded  such  evidence  of  the  validity 
of  the  transaction  as  a  Couiii  of  jus- 
tice could  not  disregard;  and,  although 
twenty  years  had  not  elapsed  since 
the  death  of  the  tenant  for  life,  the 
bill  was  dismissed  with  costs. 

The  rules  on  which  a  Court  acts 
with  respect  to  stale  demands,  are 
never  more  properly  applied  than 
where  the  nature  of  the  case  throws 
the  burthen  of  proof  on  the  defend- 
ant.    Silhering  v.  Ea/rl  of  Balcarras 

735 

LANDLORD  AND  TENANT. 
See  Specific  Pekfohmance,  2. 


LANDS   CLAUSES  CONSOLL 
DATION  ACT. 


See  Annuity,  1. 
Injunction,  1. 


LAND-TAX. 

Guardians  of  an  infant  tenant  in 
tail  redeemed  the  land-tax  on  the  en- 
tailed estate.  The  tenant  in  tail  died, 
having  bequeathed  the  land-tax  to 
the  next  tenant  in  tail  The  latter 
tenant  in  tail  suffered  a  recovery  and 
settled  the  estate,  but  always  dealt 
with  the  redeemed  land  tax  as  a  sub- 
sisting charge.  The  settlement  con- 
tained in  its  operative  part  the  usual 
general  words — "  all  the  estate  "  &c. : 
— HMf  that  the  land-tax  was  not 
merged  by  its  redemption,  by  the  re- 
covery, by  the  operation  of  the  settle- 
ment, or  otherwise,  but  passed  by  a 
bequest  of  it  in  the  settlor's  will. 
BlundeU  v.  St(»rdey,  433 


LEASR 
See  Specific  Performance,  2. 


LEGACY. 

See  Mortmain  Act. 

Vendor  and  Purchaser,  5. 
Will,  7,  8,  10. 


LEGACY  DUTY. 

A  cestui  que  trust  of  a  portion  of 
the  proceeds  of  a  contingent  rever- 
sionary interest  in  an  estate  directed 
to  be  sold,  in  case  of  and  upon  the 
happening  of  the  contingency,  be- 
queathed his  reversionary  interest  by 
his  will  to  a  legatee,  who  sold  the 
same  before  the  happening  of  the  con- 
tingency. The  executor  was  a  party 
to  the  assignment,  to  obviate  all  ques- 
tion as  to  the  eidstence  of  debts  of  the 
cestui  que  trust;  and  the  purchase- 
money  was  thereby  expressed  to  be 
paid  to  him,  but  was  in  fact  paid  to 
the  legatee  by  the  purchaser : — Held, 
that  the  executor  had  no  claim  on 
the  purchaser  to  be  reimbursed  the 
l^acy  duty,  which,  after  the  happen- 
ing of  the  contingency,  he  was  com- 
pelled to  pay  on  the  ^dl  value  of  the 
share.     Fartoell  v.  SecUe,  3/>9 


LIEN. 
See  Bill  of  Exchange. 

LUNATIC. 

In  a  suit  to  which  a  lunatic  and 
his  committee  were  defendants,  the 
Court  declined,  before  decree,  to  make 
an  order,  on  motion,  substituting  a 
new  committee  as  a  defendant.  Jitidd 
V.  Spe(Mre,  374 

MAINTENANCR 
See  Infant,  2. 
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MORTMAIN  ACT. 


MANUFACTORY 
See  Injunction,  3. 

MARRIAGE. 

See  Settlement. 

MORTGAGK 

1.  A  bill  was  filed  by  a  second 
mortgagee  of  three  estates  (each  of 
which  was  subject  to  a  distinct  prior 
mortgage)  for  a  foreclosure  against 
the  mori^gor,  and  an  account  against 
the  prior  mortgagees.  The  bill  also 
sought  to  impeach  a  sale  made  by  one 
of  the  prior  mortgagees  as  an  impro- 
vident one.  It  did  not  seek  or  offer 
to  redeem  the  prior  incumbrances : — 
Held,  that  the  bill  was  not  multifari- 
ovtB,  but  was  demurrable,  on  the 
ground  that  it  contained  no  offer  to 
redeem.     Inman  v.  Wearing,       729 

2.  Lands  were  limited  to  a  fiBither 
for  life,  with  remainder  as  the  father 
and  his  son  should  appoint,  with  re- 
mainder to  the  son  in  tail,  with  re- 
mainder to  the  father  and  son  in  fee. 
The  father  and  son  appoint  in  fee,  by 
way  of  mortgage,  with  a  proviso,  that, 
on  repayment  of  the  mortgage-money, 
the  mortgagees  should  convey  the  he- 
reditaments to  the  father  and  son, 
their  heirs  or  assigns,  or  as  they  should 
direct;  and  it  was  declared,  as  be- 
tween the  father  and  son,  that  the 
father  should,  during  his  life,  keep 
down  the  interest  on  the  mortgage- 
debt:  Hddy  that  the  course  of  limit- 
ation of  the  estate  was  not  changed 
by  this  proviso.     Ilipkin  v.  WUsorij 

738 

3.  A  mortgagee  cannot  have  the 
usual  order,  where  the  bankrupt  is  not 
the  mortgagor  but  a  purchaser  of  the 
equity  of  redem])tion,  although  the 
vendors  of  the  equity  of  redemption, 
with  whom  the  bankrupt  has  cove- 
nanted to  pay  the  debt,  join  in  the 
petition,  and  pray  to  be  at  liberty, 


after  paying  the  deficiency,  to  prove 
for  the  amount,     ^v  parte  KeigkUey, 

583 

4.  A  loan  was  made  on  a  deposit 
I   of  agreements  for  building  leases,  with 

a  written  memorandum;  afterwards 
the  leases  were  obtained  and  deposited 
in  lieu  of  the  agreements,  bat  without 
any  fresh  memorandum : — Hdd,  that, 
on  the  usual  petition  of  the  equitable 
mortgagee  in  bankruptcy,  the  ord^ 
ought  to  be  made  as  in  cases  of  no 
written  memorandum .  Ex  parte  A  n- 
deraon,  GOO 

5.  Equitable  mortgagee  by  dejx^sit 
of  shares  in  a  public  Company  with- 
out written  memorandum,  held  enti- 
tled to  his  costs,  on  evidence  of  cus- 
tom not  to  give  written  memorandimL 
Ex  parte  Moss,  599 

6.  Where  the  solicitor  tothe  suitors' 
fund  has  been  appointed  to  act,  and 
acts  as  guardian  for  in&oit  defendants 
in  a  foreclosure  suit,  at  the  request  of 
the  plaintiff^  under  the  28th  Order  of 
October,  1842,  the  Court,  upon  mak- 
ing a  decree  of  foreclosure,  will  direct 
the  plaintiff  to  pay  the  guardian's 
costs,  and  to  add  them  to  his  own, 
even  where  the  security  is  inadequate. 
Harris  v.  Hamlyn,  47) 

See  Husband  and  Wife,  2, 
Trustee,  4. 


MORTMAIN  ACT. 

A  testator  gave  pecuniary  legacies 
to  charities,  and  directed  them  to  be 
paid  out  of  such  of  his  ready  money, 
goods,  and  personal  effects,  as  he 
might,  by  law,  charge  with  the  pay- 
ment of  the  same: — Held,  not  suffi- 
cient to  throw  the  debts,  funeral  and 
testamentary  expenses,  and  debts  and 
legacies  not  charitable,  on  the  mixed 
personalty,  so  as  to  leave  the  pure 
personalty  for  the  charitable  legacies. 
Robinson  v.  (Mdard,  499 


CONTRIBUTORY. 


COSTS. 
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this  kiud,  nor  is  such  a  fraud  a  valid 
objection,  the  purchaser's  name  being 
on  the  list  of  contributories. — Obser- 
vations on  Sandt^aana  case. — Obser- 
vations on  Aforgans  case.  Doilgsons 
case.  Be  North  of  Unyland  JoirU- 
stock  Banking  Company,  85 

33.  The  owner  of  several  shares  in 
a  Steam-{)acket  Company  transferred 
two  of  them  to  his  son,  by  a  docu- 
ment which  was  not  executed  by  the 
son,  nor  entered  in  the  Company's 
books,  nor  otherwise  perfected  ac- 
cording to  the  provisions  of  the  deed 
of  constitution.  The  son  was  not 
aware  of  the  transfer.  By  a  rule  of 
the  Company,  every  proprietor  was 
always  entitled  to  a  free  passage  by 
the  Company's  vessels,  and  the  son, 
on  several  occasions,  obtained  certi- 
ficates from  the  Company's  office  that 
he  was  a  proprietor,  which  entitled 
liim  to  a  free  passage;  and  he  also 
signed  each  certificate,  and  the  Com- 
pany's books,  in  respect  of  these  cer- 
tificates, as  proprietor,  and  obtained 
a  free  paasage  accordingly,  but  he  ne- 
ver received  dividends,  nor  did  any 
other  act  as  a  proprietor : — Held,  that 
the  son  was  a  contributory  in  respect 
of  such  two  shares.  Mag^dre^s  case, 
lie  St.  Georges  Steam  Packet  Com- 
pany, 31 

34.  A  widow  who,  as  the  executrix 
and  re.siduary  legatee  of  her  late  hus- 
band, was  entitled  to  shares  in  a 
Banking  Company,  assigned  them  by 
deed  to  a  trustee,  previously  to  her 
marrying  again.  The  trustee  did  not 
fulfil  the  requisitions  of  the  deed  of 
settlement  with  reference  to  an  as- 
signee of  shares  becoming  a  share- 
holder, but  he  received  the  dividends, 
sometimes  signing  the  receipts  "for 
the  executors"  of  the  testator,  some- 
times "for  the  trustees  of  [the  widow 
by  her  widow's  name].  There  was 
an  entry  of  the  assignment  in  the 
books  of  the  Company,  but  it  did  not 
appear  by  whom  notice  of  it  had  been 


given :  — Hdd,  that  the  trustee's  name 
was  properly  placed  on  the  list,  but 
that  his  liability  should  be  restricted 
to  the  time  of  the  assignment ;  but, 
on  appeal,  the  Lord  Cha^iceUori^on^t 
that  the  evidence  was  insufficient  to 
fix  the  trustee  with  liability,  and  or- 
dered the  motion  to  stand  over  till 
the  official  manager  had  established 
his  case  in  a  Court  of  law. 

Where  the  liability  is  either  upon 
the  person  placed  on  the  list  or  on  a 
stranger,  it  is  not  necessary  for  the 
official  manager  to  bring  such  stranger 
to  interplead  before  the  Master. 
HaiCs  case.  Be  North  oj  England 
Joinlstock  Banking  Company,       80 

See  WiNDiNO-TTP  Acts. 


COPYHOLDS. 
See  Election,  1. 

COSTS. 

1.  A  plaintiff  resident  abroad,  filing 
a  bill  to  restrain  an  action  brought 
against  him  by  the  defendant  inequity, 
will  not  be  ordered  to  give  security 
for  costs. 

A  defendant's  right  to  call  for  se- 
curity for  costs,  where  the  plaintiff  is 
out  of  the  jurisdiction,  is  not  waived 
or  lost  by  his  demurring  to  the  bill 
before  moving.      WaUeeu  v.  Billa/m, 

516 

2.  Where  the  general  costs  of  the 
suit  are  given  to  a  party  by  the  decree, 
they  include  the  costs  of  a  special  case 
on  which  the  opinion  of  a  Court  of 
law  was  taken  under  a  direction  in 
the  cause  of  this  Court.  Humpfirey 
V.  Grey,  450 

3.  Costs,  charges,  imd  expenses  of 
and  incidental  to  the  sales  of  the  real 
estates  of  the  testator  in  the  cause 
were  by  the  decree  ordered  to  be 
taxed  and  paid.  On  making  out 
these  costs,  charges,  and  expenses,  it 
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known  to  the  plainti£&,  a  demurrer 
for  want  of  parties  was  allowed. 

The  usual  reference  in  a  bill  to  a 
document  itself,  part  of  which  alone 
is  stated,  does  not  entitle  the  plaintiff 
on  demurrer,  to  read  the  parts  of  the 
document  which  are  not  set  out. 
Hofinner  v.  Gooding,  407 

See  Award. 
Trustee,  4. 

PARTNERS. 

Two  partners  traded  as  merchants 
at  Liverpool  and  Barbadoes,  one  re- 
siding and  transacting  the  business 
at  each  place.  The  Liverpool  part- 
ner, without  the  authority  or  know- 
ledge of  the  other,  laid  out  partner- 
ship monies  in  the  purchase  of  rail- 
way shares  in  his  own  name,  but  on 
account  of  the  partnership,  and  in 
substance  declared  himself  a  trustee 
ofthe  shares  for  the  firm.  Afterwards 
the  firm  became  bankrupt: — Held, 
Ist^  that  the  joint  estate  had  no  right 
of  proof  against  the  separate  estate  of 
the  Liverpool  partner  for  the  amount 
laid  out  upon  the  shares;  2nd,  that 
the  shares  ought  to  be  administered 
as  joint  estate;  and  that  the  clause  as 
to  reputed  ownership  did  not  apply. 
Where  a  party,  who  upon  an  ori- 
ginal hearing  of  a  petition  was  repre- 
sented by  the  respondent,  petitioned 
for  a  rehearing,  describing  himself  as 
resident  abroad,  he  was  required  to 
give  security  for  costs.  Ex  parte 
Hinds y  613 

See  Election,  2. 

Evidence,  2. 

Parties,  1. 

Trustee,  3. 

PAYMENT  INTO  COURT. 
See  Vendor  and  Purchaser,  1. 

PAYMENT  OUT  OF  COURT. 
Where  a  fund  bequeathed  to  one 


for  life,  with  remainder  to  a  dass, 
(the  members  of  which,  as  well  as 
their  shares,  had  been  ascertained  by 
the  Master),  had  been  carried  to  a 
separate  account,  the  Courts  on  peti- 
tion, presented  aiter  the  death  of  the 
tenant  for  life,  directed  the  transfer 
of  one-ninth  part  of  the  fund  to  the 
person  who  appeared  on  the  report 
to  be  entitled  thereto,  without  service 
of  the  petition  on  the  persons  entitled 
to  the  other  eight-ninths.  Lan^beri 
V.  NeuHvrk,  405 

See  Issue. 
Trustee,  2. 
Winding-up  Acrrs^  28. 

PETITION. 

See  Costs,  4. 
Infant,  2. 
Trustee,  4. 

Winding-up  Acts,  3,  4,  5,  8,  9, 
10, 11,  14,  15. 

PLEA. 

Where  a  plaintiff,  a.s  one  of  a  class, 
claimed  a  share  of  residue  of  a  testa- 
tor's estate  against  bis  executors,  a 
plea  by  them  of  the  plaintiflTs  ille- 
gitimacy, to  be  valid,  must  be  put  in 
on  oath.  Where  this  was  not  done, 
a  plea  was  taken  off  the  file  of  the 
Court.      Wild  v.  Gladstc/fie,  740 

PLEADING. 

1.  An  incorporated  Railway  Com- 
pany issued  new  shares  iii  pursuance 
of  a  resolution  declaring  the  ]>urix)se 
of  such  new  issue  to  be  the  raising  of 
a  sufficient  amount  to  pay  off  the  ex- 
isting mortgage  and  bond  debts  of 
the  Company. 

The  holder  of  some  of  the  new 
shares  filed  a  bill,  on  behalf  of  him- 
self and  other  holders  of  the  shares, 
against  the  directors  and  the  Coni- 
|)any,    alleging   fSswts    to    shew,    and 
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charging,  that  they  were  about  to  ap- 
ply the  money  paid  in  re8i)ect  of  the 
shares  otherwise  than  in  conformity 
with  the  resolution;  and  praying  for 
a  declaration  that  the  money  ought 
to  be  applied  according  to  the  terms 
of  the  resolution,  and  for  a  specific 
performance  of  the  agreement  thereby 
entered  into,  and  for  an  injunction : 
— Udd,  allowing  demurrera  of  the 
directors  and  the  Company,  that  the 
case  fell  within  the  authority  of  Moz- 
ley  V.  Alston;  but  the  costs  of  only 
one  demurrer  were  allowed.  Yetta  v. 
Norfolk  Railway  Company,  293 

2.  The  bill  stated,  that  defendants, 
relations  of  a  testator,  had  acquired 
influence  over  his  mind,  and  had  in- 
duced him  to  mak^  by  his  will  an  im- 
proper and  unequal  distribution  of 
his  property  among  his  relations, 
to  the  plaintiflTs  prejudice.  It  then 
stated,  that,  after  the  execution  of  the 
will,  the  testator  became  of  unsound 
mind ;  and,  while  in  that  state,  made 
underleases  and  transfers  of  stock  in 
favour  of  the  same  defendants,  and 
by  their  procurement;  and  the  bill 
prayed  that  these  underleases  and 
transfers  might  be  set  aside. 

The  defendants  by  their  answer  ad- 
mitted, that,  by  their  attention  to  the 
testator,  they  might  possibly  have  ac- 
quired some  influence  over  his  mind; 
but  they  denied  that  they  had  ever 
used  it  to  the  prejudice  of  the  plain- 
tiffs. 

Hdd^  that,  upon  these  pleadings, 
the  plaintiff  could  not  impeach  the 
underleases  and  transfers  on  the 
ground  of  their  having  been  obtained 
by  undue  influence,  no  such  issue  be- 
ing raised  by  the  bill^  and  the  allega- 
tion or  the  answer  not  having  the  ef- 
fect of  enlarging  the  issues  for  this 
purpose,    llaywofrd  v.  Pursseyy  399 

3.  A  cross-bill  was  filed  by  a  de- 
fendant to  an  original  suit,  relating 
to  the  subject  of  that  suit,  and  set- 
ting forth  facts,  not  contained  in  the 


original  bill,  and  forming  a  defence 
to  it,  and  praying  a  discovery,  and 
that  the  suit  might  be  taken  as  a 
cross-suit,  and  for  general  relief.  The 
original  bill  was  then  dismissed,  with 
costs,  by  an  order  of  course,  on  the 
motion  of  the  plaintiff;  but  the  plain- 
tiff in  the  cross-suit  insisted  on  pro- 
ceeding with  his  suit.  A  demurrer 
to  such  cross- bill  was  overruled. 
PovoeU  V.  naU,  456 

See  Award. 

Interpleadeb. 
mortoaoe,  1. 
Parties. 
Plea. 
Settlement,  1. 


POLICY. 
See  Infant,  2. 

PORTION. 
See  Accumulation. 

POWER. 

1 .  The  donee  of  a  power  of  appoint- 
ment of  a  fund  among  her  children, 
to  whom  the  fund  was  Kmited  in  de- 
fault of  a])pointment,  had  only  two 
daughters,  and  apportioned  nearly  the 
whole  of  the  fund  to  one  of  them,  who 
was  unmarried,  on  an  understanding, 
but  without  any  positive  agreement, 
that  the  appointee  would  re-settle  one 
moiety  of  it  on  trusts  for  the  separate 
use  of  the  other  daughter,  who  was 
married,  exclusively  of  her  husband, 
and,  after  her  death,  on  trusts  for  her 
children.  A  re-settlement  was  ac- 
cordingly made,  without  the  privity  of 
the  maiTied  daughter,  who  did  not 
hear  of  the  transaction  until  several 
years  afterwards : — Held,  on  the  suit 
of  her  husband,  that  the  appointment 
was  invalid,  and  a  settlement  was  di- 
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rected  to  be  made  of  the  married 
daiighter*B  share.  Scdmany.GibbSf  343 

2.  The  drcumiEftanoes  that  a  testa- 
trix had  not  nearly  sufficient  property 
of  her  own  to  satisfy  the  legacies  be- 
queathed by  her,  and  that  the  legacies 
added  together  exactly  amounted  to  a 
sum  over  which  she  had  a  power  of 
appointment  by  will — held  not  suffi- 
cient grounds  for  deciding  that  the 
will  (executed  before  the  Wills  Act  of 
1837  came  into  operation)  was  a  good 
execution  of  the  power,  there  being  no 
reference  to  the  power  in  it. 

Bequest  to  such  persons  as  the  tes- 
tator*s  wife  should  appoint,  and,  for 
want  of  appointment,  to  her  "  sur- 
viving" brothers  and  sisters: — Held, 
to  refer  to  brothers  and  sisters  who 
survived  her.     Davies  v.  ThorUy  347 

See  Jurisdiction. 
Will,  5. 

PRACTICE. 

See  Affidavit. 
Costs,  1. 
Creditor's  Suit. 
Dismissal. 
Evidence,  1,  2. 
Examination. 
Injunction,  5. 
Issue. 

Mortgage,  G. 
Payment  out  of  Court. 
Plea. 

Publication. 
Service. 
Settlement,  1. 
Trustee,  2. 

Vendor  and  Purchaser,  1,  2,  4. 
Winding-up  Acts,  17, 18,  21. 
Witness. 

PRECATORY  WORDS. 

A^ee  Will,  11. 

PREFERENCE  SHARES. 
See  Contributory,  16. 


PREM1XJM& 
See  Proof,  3. 

PRODUCTION. 
See  WiNDiNo-up  Acts,  23. 

PROOF. 

1.  The  amount  af  a  call  made  upon 
a  contributory  under  the  Joint-stock 
Compaoies  Winding-up  Act,  1848,  be- 
fore his  bankruptcy,  may  be  proTed 
against  his  separate  estate  by  the  offi- 
cial manager,  although  all  the  debts 
of  the  Company  are  not  |>aid,  for 
which  the  contributory  is  liable. 

Where  the  direction  of  the  Master 
had  not  been  obtained  before  a  proof 
was  tendered  by  the  official  manager 
under  a  bankruptcy,  but  no  objection 
was  made  on  this  ground  to  the  ad- 
mission of  the  proof  before  the  Com- 
missioner, and  the  Court,  on  appeal, 
was  satisfied  that  the  proceeding  was 
not  disapproved  of  by  the  Master : — 
Heldy  that  it  was  not  competent  to  the 
assignees  to  object,  on  appeal  from  the 
Commissioners  deciiiion,  that  the  Mas- 
ter's approbation  had  not  been  ob- 
tained before  the  proof  was  tendered. 
Ex  parte  Broiott,  590 

2.  A  trader,  upon  his  daughter's 
marriage,  covenanted  to  pwiy,  so  long 
as  the  intended  husband  and  wife,  or 
any  issue  of  the  marriage,  entitled 
imderthe  provisions  of  the  settleiuent, 
should  live,  such  a  sum  as  with  the 
annual  produce  of  any  property  which 
might  bo  received  as  therein  men- 
tioned, would  amount  to  150/.: — 
Ileldy  that  the  payments  of  the  an- 
nuity becoming  due  after  the  issuing 
of  a  fiat  against  the  trader  could 
not  be  proved.   Ex  parte  Evans,    561 

3.  A  trader  covenanted  bv  an  an- 
tenuptial  settlement  to  pay  the  pre- 
miums on  certain  assigned  policies  of 
insurance  on  his  life,  or,  if  he  failed  to 
do  so,  to  repay  to  the  trustees  the 
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amount  which  they  should  pay  in  re- 
spect of  the  premiums.  On  his  be- 
coming bankrupt: — Hddy  that  the 
trustees  could  not  prove  for  the  amount 
required  by  the  offices  to  be  paid  to 
keep  up  the  policies  during  the  re- 
mainder of  the  bankrupt's  life.  Re 
Whitmore,  565 

See  Clerk. 
Trustee,  3. 
Vendor  and  Purchaser,  6. 

PROPERTY  TAX. 

In  paying  a  creditor  who  has  proved 
in  an  administration  suit  upon  a  bill 
of  exchange,  income  tax  is  deducted 
firom  the  interest.  Dinning  v.  Hen- 
derson,  702 

PROSECUTION  OF  ORDER. 
See  Winding-up  Acts,  2Q, 

PROTECTION. 

A  bankrupt,  who  had  imsuccess- 
fully  applied  to  be  discharged  from 
imprisonment  under  the  protection 
clause  of  the  Bankrupt  Law  Consoli- 
dation Act,  1849,  renewed  his  appli- 
cation after  his  last  examination : — 
HeJxl^  that  it  was  to  be  regarded  as  an 
original  application,  and  that  its  re- 
fusal gave  a  new  right  of  appeal. 

Where  a  bankrupt  is  in  prison  when 
he  obtains  his  protection,  the  Court 
will  not  order  him  to  be  discharged, 
unless  it  appeai*s  that  his  discharge 
will  be  useful  in  the  administration  of 
his  estate. 

Qioasre,  whether  costs  of  proceed- 
ings in  bankruptcy  before  the  Vice- 
Chancellor  are  within  the  249th  sec- 
tion of  the  Bankrupt  Law  Conso- 
lidation Act,  1 849.     Ex  parte  Jones, 

671 

PROVISIONAL  COMMITTEE- 
MAN. 

See  Contributory,  17,  18,  19,  20. 
Winding-up  Acts,  4. 


PUBLICATION. 

Upon  a  motion,  by  way  of  appeal 
fix)m  the  Master's  decision,  refusiiig  to 
enlarge  publication,  the  Court  received 
in  evidence  new  fiujts  not  before  the 
Master,  on  which  the  Court  directed 
the  publication  to  stand  enlarged;  but, 
as  the  order  was  obtained  upon  mate- 
rials which  were  not  before  the  Mas- 
ter, the  appellant  was  ordered  to  pay 
the  costs  of  the  motion.  James  v. 
GrisseU,  290 

PUBLIC  COMPANY. 

The  29th  section  of  the  Joint-stock 
Companies  Registration  Act,  1849, 
requiring  any  contract  or  dealing  be- 
tween a  Company  and  any  director 
(except  as  therein  mentioned),  to  be 
submitted  to  a  meeting  of  sharehold- 
ers, extends  to  a  loan  of  money  from 
a  director  to  the  Company.  Teoer- 
sham  V.  Cameroris  Coalbrook  Steam 
Coal  and  Swansea  and  L&ugher  Rail- 
way Company,  296 

See  Annuity,  1. 

Injunction,  1,  2,  4. 

mortqaqe,  5. 

Parties,  2. 

Pleading,  1. 

Specific  Performance,  1. 

Winding-up  Acts,  2,  3,  6. 

RAILWAY  COMPANY. 

See  Annuity,  1. 

Injunction,  1,  2,  4. 
Pleading,  1. 

Specific  Perfokiiange,  1. 
Winding-up  Acts. 

REAL  ESTATK 
See  New  River  Shares. 

RECTOR. 
See  Benefice. 
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SETTLEMENT. 


REDEMPTION,  EQUITY  OF. 
See  MoBTGAOE,  2. 

REFERENCE. 
See  Winding-up  Acts,  14. 

REHEARING. 
See  Contributory,  31. 

RENEWAL. 
See  Specific  Performance,  2. 

RESCINDING. 
See  Vendor  and  Purchaser,  6. 

RETIRED  DIRECTOR. 
See  Contributory,  21,  22,  23. 

REVERSION. 
See  Laches. 

REVOCATION. 
See  Will,  8. 

SALE. 
See  Vendor  and  Purchaser,  2,  3. 

SALE  UNDER  DECREE. 
See  Vendor  and  Purchaser,  1,  4. 

SCRIPHOLDER. 
See  Winding-up  Acts,  2. 

SECURITY. 

See  Costs,  1. 

Winding-up  Acts,  15. 

SEPARATE  ESTATE. 
See  Partners. 


SERVICE. 

1.  SenMe,  that  service  of  a  copj  of  a 
bill,  at  the  defendant's  house,  apon  a 
member  of  his  Bsimilj,  is  not  soffident^ 
unless  the  member  of  the  &milj  is  an 
inmate  of  the  house.  Edgaon  v.  Edg- 
son,  G29 

2.  Where  a  defendant  moves  to 
suppress  any  of  the  depositions  taken 
on  behalf  of  the  plaintiff^  the  co  <le- 
fendants  need  not  be  served  with  no- 
tice of  the  motion.  Barnard  v.  Pa- 
pineau,  498 

3.  Order  for  substituted  service  to 
appear  and  answer  on  allied  agent 
and  receiver  of  defendants,  who  were 
mortgagees  in  possession.  Bankier 
V.  Poole,  375 

See  Payment  out  of  Court. 

Winding-up  Acts,  3,  16,  17,  18, 
19,  20,  21. 

SETTLEMENT. 

1 .  A  &ther,  in  contemplation  of  the 
marriage  of  his  son,  proposed,  in  writ- 
ing, to  settle  an  estate  in  a  specified 
parish,   "  worth    200^.  a  year,"  free 
from  incumbrances,  on  himself  for  life, 
with  successive  remainders  to  his  son 
and  his  intended  wife,  and  the  child- 
clren,  charged  with  50/.  a  year  to  his 
own  widow,  for  life.  By  a  settlement, 
not  referring  to  the  proposal,  the  fa- 
ther conveyed  an  estate,  held  in  fee, 
worth  611.  a  year,  and  an  estate  of 
which  he  was  tenant  for  life,  with  li- 
mitation to  his  son  in  tail,  of  the  yearly 
value  of  190/.,  both  in  the  specified 
parish,  to  the  proposed  uses,  and  ab- 
solutely covenanted  that  the  conveyed 
hereditaments  were  of  the  annual  va- 
lue of  200/.,  and  that  he  was  abso- 
lutely seised  in  fee  of  them.  The  mar- 
riage took  effect,  and  both  the  son  and 
his  wife  died,  leaving  an  infant  daugh- 
ter;  the  son  had  married  a  secc»nd 
time,  and  left  a  son,  who  became  te- 
nant in  tail  of  the  hereditament-s  worth 
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1 90/.  a  year.  In  a  suit  by  the  infaut 
daughter  aud  the  trustee  of  her  set- 
tlement, against  the  representatives  of 
her  grandfather,  the  settlor,  for  dama- 
ges for  the  breach  of  his  covenant : — 
Hddj  that  the  proposals  could  not  be 
looked  to  as  defining  the  value  of  the 
property  to  be  settled ;  and  that  the 
plamti£&  were  entitled  to  damages  to 
the  ftill  extent  of  the  value  of  the  set- 
tled land,  thougli  that  would  create  a 
total  income  under  the  settlement  of 
247/.  instead  of  only  200/. 

SeinbUy  that,  where  an  infant,  join- 
ing in  a  suit  with  other  plaintiffs,  asks 
by  her  bill  less  than  she  is  entitled  to, 
the  Court  will,  at  the  hearing,  give 
liberty  to  file  a  new  bill,  and  even 
order  one  to  be  filed.  W(ice  v.  Bick- 
ertan,  757 

2.  By  a  marriage  settlement,  a  sum 
of  money  was  settled  upon  trusts  for 
the  husband  for  life,  then  for  the  wife 
for  life,  and,  after  the  death  of  the  sur- 
vivor, upon  trust  to  jmy  the  ])rincipal 
among  all  the  children  and  issue  of  the 
intended  husband,  to  be  by  him  be- 
gotten on  the  body  of  the  intended 
"wife ;  and  if  there  should  be  no  child 
oi'  issue  of  the  marriage,  or,  being  such, 
they  should  all  die  in  the  lifetime  of 
the  survivor  of  the  husband  and  wife, 
upon  other  trusts  : — Held,  that  the 
children  of  the  marriage,  including 
those  dying  in  the  lifetime  of  the  sur- 
vivor of  the  husband  and  wife,  took 
the  fund,  and  that  no  other  issue  were 
entitled.     Gordon  v.  Hope,  357 

See  Husband  and  Wife,  1. 
Mortgage,  2. 

SHARK 

A  shareholder  in  an  incorj)orated 
Railway  Company  instructed  a  stock- 
broker to  sell  his  shares.  The  broker 
agreed  with  a  jobber  for  the  sale  of 
them ;  but  the  name  of  the  purchaser 
was  not  mentioned.  The  jobber  had 
been  instructed  to  purchase  by  B. 


(another  broker),  who,  as  the  jobber 
knew,  was  not  purchasing  on  his  own 
behalf  B.  afterwards  requested  time 
for  completion,  his  principal  not  being 
ready;  and  the  jobber  granted  the 
time  on  B.  giving  his  own  name  as 
that  of  the  principal.  A  deed  of  as- 
signment was  prepared  from  the 
vendor  to  B.,  who  paid  the  price  to 
the  vendor,  and  took  the  deed  of  as- 
signment executed  by  the  vendor : — 
Held,  upon  a  bill  filed  by  the  vendor, 
that  B.  was  bound  to  execute  the  as- 
signment, to  procure  himself  to  be  re- 
gistered, and  to  pay  the  calls  made 
since  the  execution  of  the  assignment 
by  the  vendor,  and  to  indemnify  the 
vendor  against  future  calls;  and  a  de- 
cree was  made  to  that  effect.  Wynne 
V.  Price,  310 

See  Mortgage,  5. 

SOLICITOR 

1.  The  Court  refuseil  to  restrain, 
at  the  instance  of  an  administratrix, 
a  solicitor  who  hatl  acted  on  behalf 
of  the  admimstratrix  in  the  afiairs 
of  her  intestate's  estate,  from  acting 
as  the  solicitor  of  some  of  the  next  of 
kin  in  a  suit  for  the  a<lministration  of 
the  estate.     Hutchinson  v.  Newark, 

727 

2.  An  assignee,  who  had  acted  as 
solicitor  to  the  fiat,  was  allowed  to 
charge  for  his  clerk's  time  employed 
in  the  business  of  the  bankruptcy,  as 
costs  out  of  pocket,  but  not  any  profit 
thereupon.     Ex  parte  Newton,     584 

See  Winding-up  Acts,  27. 

SPECIAL  CASE. 
See  Costs,  2. 


SPECIFIC  PERFORMANCE. 

1.  A  Railway  Comi)any,  contem- 
plating a  new  branch  and  endeavour- 
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ing  to  obtain  an  Act  for  the  purpose, 
contracted  with  a  tenant  for  life  for 
the  purchase  of  the  fee,  and  to  ob- 
tain in  their  Act  necessary  powers 
for  this  purpose.  Under  the  Act 
which  they  obtained,  it  was  a  ques- 
tion whether  they  had  power  to  take 
more  than  a  portion  of  the  land : — 
Hddf  that  they  were  nevertheless 
bound  specifically  to  perform  the 
agreement. 

Qua^e,  whether  the  same  decision 
would  have  been  given  if  the  Com- 
pany had,  throughout,  acted  with 
good  faith,  and  it  had  l)een  certain 
that  the  tenant  for  life  could  have  ob- 
tained adequate  compensation  at  law. 
Hawkea  v.  Eastern  CourUks  Ba/Uway 
Company y  743 

2.  The  landlord  of  a  workshop, 
which  he  held  under  a  lease,  agreed  in 
writing  to  underlet  it  at  a  yearly  rent, 
with  an  option  to  the  tenant  to  take 
an  underlease  upon  the  same  terms  for 
twenty-one  years  from  the  previous 
Lady-day.  The  tenant  continued  in 
possession  under  this  agreement  for 
four  years,  when  he  received  notice 
to  quit.  He  then  applied  to  his  land- 
lord for  a  lease  for  twenty-one  years, 
according  to  the  agreement.  Some 
months  afterwards,  the  landlord  ob- 
tained possession  of  the  premises  un- 
der a  warrant  of  possession  fi'om  a 
District  Court.  The  tenant  filed  a 
bill  against  the  landlord  for  specific 
performance  and  an  injunction.  It 
appeared,  at  the  hearing,  that  the 
tenant  had  not  kept  the  premises  in 
repair.  The  Court  dismissed  the  bill 
with  costs,  and  expressed  a  doubt 
whether  the  plaintiff  had  not,  by  his 
delay  alone,  lost  his  option  to  renew. 
Nunn  V.  Truacott,  304 

3.  An  agreement  was  entered  into 
for  the  purchase  of  a  mansion-house 
and  lands,  admeasuring  about  ninety- 
six  acres,  comprised  in  particulars 
with  the  following  statement : — "The 
whole  is  freehold,  except  about  eight 


acres,  which  is  copyhold  of  t^e  manor 
of  C.  (but  undistinguished  except  as 
to  not  including  any  of  the  build- 
ings).*'    Upon  the  abstract  of  title, 
one  of  the  purchaser's   requisitions 
was,  that,  as  the   abstract  did  not 
shew  any  connexion  between  the  par- 
cels described  in  the  deeds  abstracted 
and  those  set  forth   in  the  printed 
particulars,   the  vendors  should  esr 
tablish  the  identity  of  the  lands  sold 
with  those  in  the  abstract.     Afta: 
some  negotiation,  but  without  com- 
pliance with  this  requisition,  a  sap- 
plemental  agreement  was  entered  into, 
by  which  possession  was  given  up  to 
the  purchaser,  he  accepting  the  title 
subject  to  the  vendors'  producing  a 
''  declaration  of  identity  of  the  lands 
mentioned  in  the  deed  to  those  sold."* 
The  vendors  then  produced  a  dedar- 
ation,  of  which  the  purchaser's  ooan- 
sel  approved,  in  proof  of  the  local 
identity  of  the  parcels,  but  not  dis- 
tinguishing the   freehold  from  the 
copyhold  parts.      Subsequently,  the 
purchaser  procured  evidence,  shewisg 
that  it  was  highly  probable  that  the 
mansion  was  built  on  the  copyhold 
part  of  the  property,  and  insisted  that 
the  vendors  were  bound  to  identify 
its  site  with  the  portion  which  was 
not  copyhold.     The  vendors  declined 
to   furnish   the   necessary  evidence. 
Upon  a  bill  by  them,  to  compel  spe- 
cific performance  of  the  agreement : — 
HM,  that   the   purchaser  was  not 
entitled  to  require  such  evidence  of 
identity;  and  the  Court  decreed  spe- 
cific performance,  with  a  declaration 
to  that  effect.     Dawson  v.  Brinck- 
Tnan,  376 

See  Share. 

STAMP. 

See  Cheque. 

STAYING  PROCEEDINGS. 
See  CfiEDiTOB's  Suit. 
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SUBPCEJSTA. 
See  Service,  3. 

SUBSTITUTED  ROAD. 
See  Injunction,  4. 

SUMMONS. 

A  person  alleging  that  he  was  a 
creditor  of  trader  served  him  with  a 
summons  (imder  5  &  6  Vict.  c.  122), 
which  was  dismissed  upon  the  al- 
leged debtor  deposing  that  he  verily 
believed  that  he  had  a  good  defence 
to  the  demand.  Afterwards,  the 
Bankrupt  Law  Consolidation  Act 
having  passed,  the  alleged  creditor 
served  the  trader  with  another  sum- 
mons for  an  alleged  debt,  which  was 
in  part  composed  of  the  former  de- 
mand:— Ileldj  that  the  former  dis- 
missal was  not  of  itself  a  sufficient 
answer  to  the  summons.  £x  parte 
Alcock,  He  Wearing,  654 

SURRENDER 

A  bankrupt  obtained  an  order  for 
leave  to  surrender,  and  for  his  costs 
to  be  paid  out  of  the  estate,  on  a  pe- 
tition supported  by  his  affidavit,  stat- 
ing, that  his  surrender  had  been  pre- 
vented by  his  having  left  England  on 
account  of  femily  disagreements.  The 
petition  was  unopposed.  On  appear- 
ing before  the  Commissioner  to  sur- 
render, he  was  examined,  and  stated 
that  he  left  England  on  account  of 
his  embarrassments.  The  assignees 
thereupon  petitioned  to  have  the  for- 
mer order  discharged;  but  the  Court 
reftised  to  discharge  it,  holding  that 
the  circumstance  would  be  properly 
regarded  when  the  bankrupt  applied 
for  his  certificate.  jEx  pa/rte  Pen- 
nH,  Re  Twmer,  555 


TAX. 
See  Propebty  Tax. 


TAXATION. 
See  Costs,  3. 

TENANT  FOR  LIFE. 
See  Will,  7. 

TENANT  IN  TAIL. 
See  Land-Tax. 

THELLUSON  ACT. 
See  Accumulation,  1^  2. 

TIME. 

See  Amending. 
Dismissal. 
Laches. 
Winding-up  Acts,  29. 

TIME  FOR  APPtlAL. 
See  PfiOTECTnoN. 

TITLE. 
See  Vendor  and  Pubchaseb,  3. 

TRADER 

See  Certificate,  L 

TRADER  DEBTOR. 

Semble,  that  the  79th  section  of  the 
Bankrupt  Law  Consolidation  Act, 
1849,  does  not  render  it  imperative 
upon  the  Commissioners  to  require  a 
trader,  summoned  under  that  sectioiiy 
to  enter  into  a  bond. 

Upon  such  a  summons,  if  either 
the  trader  or  the  creditor  tenders 
himself  to  be  examined,  his  examinar 
tion  ought  to  be  taken.  But  it  is 
not  incumbent  on  the  Court  to  hear 
any  other  witnesses.  Bx  pa/rte  Sheuy 
wrd,  Re  Shetoard,  609 

See  Summons. 
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THADING. 

A  barrister,  who  took  leases  of 
three  pieces  of  groimd,  and  built 
houses  upoD  them  for  the  purpose  of 
letting — Held,  not  to  be  a  builder 
within  the  meaning  of  the  bankrupt 
laws;  but,  on  it  appearing  that  he 
had  accepted  a  bill,  addressed  to  him 
by  the  description  of  **  builder,"  and 
had  brought  an  action  for  slander,  on 
the  ground  that  the  word  complained 
of  injured  him  as  a  trader,  the  fiat 
was  annulled  without  costs.  Ex 
parte  Stewart,  Re  Stewart,  557 

TRANSFER. 

/^ee  Contributory,  13,  23, 24,  25, 26, 
27,  28,  29,  30,  31,  32,  33,  34. 

TRUST. 

^ee  Accumulation,  1. 
Will,  11. 

TRUSTER 

1.  Trustees  were  directed  by  a  will 
to  place  the  trust  monies  in  the  pub- 
lic funds,  or  on  some  good  and  ap- 
proved freehold  or  leasehold  securi- 
ties, at  interest.  The  trustees,  act- 
ing bon4  fide,  had,  in  1828,  upon 
the  report  of  a  surveyor,  (who  had 
valued  the  property  at  3500^.,  and 
the  annual  rental  at  175/.),  lent  2  600/., 
pai-t  of  the  trust  monies,  upon  a  mort- 
gage, with  powers  of  sale,  of  the 
valued  property,  and  which  consisted 
of  four  freehold  messuages,  at  the 
time  in  an  unfinished  state,  the  ac- 
tual yearly  rent  of  which  being  only 
105/.  The  mortgagor  having  become 
insolvent,  the  trustees  sold  the  pro- 
perty in  1836,  which  then  realised 
less  than  the  amount  lent  by  353/. 
4«.  2d.,  and  that  sum  was  lost  to  the 
estate.     In  a  suit  by  a  cestui  que 


trust,  the  Court  declined  to  chai^ 
the  trustees  with  the  loss,  and  allowed 
them  their  costs  of  suit,  and  their 
costs,  charges,  anl  expenses.  Jon^ 
V.  Lewis,  471 

2.  An  executor,  three  years  after 
the  death  of  his  testator,  paid  the 
balance  of  the  testator  8  assets  in  his 
hands  into  Court,  under  the  Act  for 
the  relief  of  trustees.  Afterwards, 
the  executor  discovered  that  there 
were  debts  of  the  testator  to  a  con- 
siderable amount  unpaid.  Upon  his 
petition,  the  money  paid  in  was  paid 
out  to  him,  on  his  undertaking  pro- 
perly to  apply  the  fund.  Ex  parte 
Tourney,  677 

3.  A  partner  in  a  bank  drew  cot 
part  of  a  balance  standing  to  the  ac- 
count of  trustees  of  a  will,  under 
which  he  was  interested,  without  the 
authority  of  the  trustees,  and  invest- 
ed it  upon  a  canal  mortgage,  which 
was  an  unauthorised  security :  —Hdd, 
on  the  bankruptcy  of  the  bankers, 
that  the  cestuis  que  trustent  were 
entitled  to  prove  for  the  whole  of  the 
balance,  without  giving  up  the  canal 
mortgage.  Ex  parte  Biddtdph,  Re 
Biddtdph,  587 

4.  Where  a  trustee  invested  part 
of  the  trust  monies  upon  a  mortgage, 
with  a  power  of  sale,  and  a  trust  for 
the  mortgagor,  in  the  event  of  there 
being  a  surplus,  and  became  bank- 
rupt : — Held,  that  the  mortgagor  was 
not  a  necessary  party  to  a  petition, 
under  the  Bankrupt  Law  ConsoHda- 
tion  Act,  for  the  appointment  of  a 
new  trustee.  Ex  parte  Marshall,  Re 
Haskayne,  670 

5.  A  petition  for  the  appointment 
of  a  new  trustee  in  the  place  of  a 
bankrupt,  under  the  Bankrupt  Law 
Consolidation  Act,  should  be  ad- 
dressed to  the  Lord  ChanceUor,  and 
heard  by  the  Court  of  Chancery. 

Where  the  bankrupt  was  served 
with  such  a  petition  he  was  held  en- 
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VENDOR  AN1>    PrRCHASER 


1.  Pruyertf  wu  icU  ^ader  % 

which  wu.  Iku  the 
WBs  to  be  pttid  ifito  C<«rt  <«m  or  be- 
luro  the  3t>ch  of  Xorembei.  or 
interest  ah*j«ld  be  pttid  from 
time  jU  a£.  pm-  cent.  ~ 
was  not  deiiTocd  till  October  iMh: 
and  the  deeds  were  in  the  hands  <d 
mortgagees,  who  derlined  prodocii^ 
them  withoQt  parmoit.  Oa  the 
pnrchaaerff  appticatioa  on  the  15th 
of  Decoaber,  the  Coort  allowed  him 
to  pay  in  the  principal  and  interest 
up  to  that  daj,  withoot  prejndice  to 
any  question  and  withont  acceptance 
di  title.     RuiUy  t.  6^  &(0 

2.  Where  a  reference  had  been 
directed  to  inquire  whether  an  ofier 
for  tiie  purchase  of  leaseholds  was 
beneficiaL  and  ought  to  be  accepted, 
and  the  Master  reported  in  £ivoar  of 
the  parcfaase: — Heid,  that  the  pur- 
chasers were  entitled  to  the  rents 
from  the  date  of  the  order  of  refer- 
ence.    Chedham  t.  SturUraiU,      -168 

3.  A  purchaser  under  a  decree  of 
leaseholds  presented  a  petition  to  be 
discharged  from  his  purchase,  on  the 
ground  that  a  share  in  the  property 
had  been  bequeathed  upon  trusts^  and 
that  the  bequest  appeared,  by  in- 
ference from  the  pleadings,  to  have 
been  assented  to;  but  that  some  of 
the  cestuis  que  trustent  were  in&nts, 
and  were  not  before  the  Court.  The 
assent  was  disputed : — Held,  that  the 
purchaser  was  not  entitled  at  once  to 
be  discharged,  but  only  to  a  reference 


HKeqit  t«>  be  gi^ivn  bj  a  timmt  hnt^ 
g  powder  ti>  p^nf  nforqpttw  Wm  wW 
b^  mistake  ssattMl  in  the  filMidk 


mig*  to 

a  party  to  the 

the  {«rchawr  veqnineii  that  the 
tee  shonld  bebfvi^t  bdibi^  the  OMHt 
by  sappkniental  bilL  In  the  ci^wnii 
of  the  diantasioBs  on  these  sab^ect^ 
it  was  objected  by  the  pniihnsei  that 
an  additional  cestui  qne  trust  o«^t 
to  haTe  been  brought  before  theOooit^ 
The  {^aintifr  aco^ied  to  this^  and  pf\>- 
mised  that  the  defects  compfauned  oi* 
should  be  sup|4ied  and  remedied  by 
a  proper  supplemental  suit>  and  peti- 
tion of  ndkeaiing.  in  which  (as  all  pc  r> 
ties  were  amicable)  a  decree  m^ght  be 
obtained  in  three  weeks.  This  took 
place  in  March,  1849.  The  purchaser, 
ui  answ^-  to  the  pioposal,  declined 
waiting  any  longer,  and  demanded 
bai^  his  deposit  and  costs.  He  then 
presented  a  petition  to  be  discharged 
from  his  purchase;  but  before  the 
petition  came  on  to  be  heard,  the  de- 
fects in  the  suit  had  been  supplied : 
— Hdd,  not  a  case  for  dischai^ng 
the  purchaser.  Sherwood  v.  Ber^e- 
ridgfy  A25 

5.  A  testatrix  de^-ised  copyholds 
to  A.,  subject  to  the  payment  of  40(WL 
to  a  l^atee.  The  legatee*s  husband 
attested  the  execution  of  the  wilL 
The  devisee  sold  to  a  porchaaer  for 
the  full  Talue  of  the  estate,  both  par- 
ties treating  the  legacy  as  void,  and 
not  noticing  it  in  the  oonveymnoe. 
The  purchaser  afterwards  resold: — 
lleldy  that  the  Ic^tee  had  no  remody 
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in  equityagainsttbe  devisee,  to  recover 
from  him,  personally,  the  amomit  of 
his  legacy.  JiUa/rd  v.  Udgar,  502 
6.  A  n  agreement  was  entered  into 
for  the  purchase  of  4000  tons  of  iron 
rails,  at  12L  128.  C</.  per  ton,  accord- 
ing to  a  section,  to  be  delivered  by 
November  1st,  1846;  and  11,500^. 
was  to  be  paid  by  the  purchaser  by 
way  of  deposit.  According  to  the 
custom  of  the  trade,  this  deposit  was 
to  be  retained  by  the  seller  as  a  se- 
curity  against  an^  damages  fi.>m  the 
non-performance  of  the  contract. 
The  deposit  was  paid  in  biUs  of  ex- 
change. In  June,  184G,  the  pur- 
chaser became  bankrupt.  On  the 
bills  becoming  due,  they  were  dis- 
honoured:— Jleldy  that  the  vendors 
were  entitled  to  prove  upon  two  of 
the  bills  remaining  in  their  hands. 
JSx  parte  Bolckow,  Re  Maclean,   656 

See  Legacy  Duty. 
Share. 
Specific  Performance,  3. 

VOLUNTARY  BOND. 

See  Bond. 

WAIVER 

See  Contributory,  27. 

Specific  Performance;,  8. 

WIDOW. 
See  Election,  1. 

WIFE. 
See  Husband  and  Wife. 

WILL. 

1.  A  testator  made  his  will,  duly 
attested  so  as  to  pass  freehold  estate, 
dated  in  1828.  In  May,  1831,  he 
made  a  codicil,  which  was  attested 
by  two  witnesses  only,  declaring  it 
to  be  a  codicil  to  his  will,  and  direct- 


ing that  it  should  be  annexed  there- 
to. This  codicil  varied  the  di^)oa- 
tion  of  parts  of  his  real  estate.  In 
September,  1831,  he  made  a  second 
codicil,  duly  attested  so  as  to  pass 
freehold  estate,  which  he  declared  to 
be  a  second  codicil  to  his  will,  and 
directed  the  same  to  be  annexed 
thereto  and  taken  as  part  tba'eof 
The  second  codicil  concluded  by  con- 
firming his  will : — Held,  that  tie  se- 
cond ^icil  gave  the  same  effect  to 
the  first  codicil  as  if  it  had  been  duly 
attested  by  three  witnesses.  Aanm 
V.  AaTom,^  475 

2.  A  testator,  by  will  executed  in 
1838,  gave  the  residue  of  his  real 
and  personal  estate  to  trustees,  upon 
trust,  to  pay  an  annuity  to  his  wife^ 
and  to  iuYest  the  sum  of  lOOCML,  and 
pay  the  interest  to  his  son  for  li&; 
and,  after  his  decease,  to  any  widow 
of  his  son;  and,  after  her  decease, 
upon  trust,  as  to  the  principal,  for 
his  children ;  and  subject  to  the  an- 
nuity and  to  the  above  and  another 
legacy,  upon  trusts  expressed  thus: 
— "  In  trust  for  all  my  duldren,  in 
equal  shares,  and  the  heirs  of  their 
bodies,  (except  as  to  my  son  J.  F.  G., 
and  his  children  and  their  issue,  whose 
share,  in  consequence  of  the  lOOOi 
set  apart  for  him  and  them  as  afore- 
said, shall  be  rated  at  lOOCML  less 
than  the  share  of  any  other  of  my 
children) ;  and  in  case  there  shall  be 
a  failure  of  issue  of  any  of  such  chil- 
dren, then,  as  to  the  share  or  shares 
of  him,  her,  or  them,  whose  issue 
shall  so  fail,  to  the  use  of  the  others 
or  other  of  them,  and  the  several 
heirs  of  their  respective  bodies." 
The  testator  was  possessed  of  fii'ee- 
hold  and  leasehold  proi>erty,  and  left 
J.  F.  G.  and  one  other  child: — UeH 
that  J.  F.  G.  was  entitled  in  fee  to 
half  of  the  testator's  freeholds,  and 
absolutely  to  his  leaseholds ;  that  the 
parenthetical  expression  was  merely 
explanatory;  and  that  the  2SKh  sec- 
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tionof  the  Wills  Ax;t  did  not  affect  the 
devise  and  gift.     Green  y.Greetv,  480 

3.  A  testator,  W.,  devised  his  real 
estates  to  trustees,  upon  trust  to  re- 
ceive the  rents,  and,  on  his  son  John 
arriving  at  the  age  of  twenty-five 
years,  to  let  him  into  possession,  but 
neither  he  nor  his  heirs  to  the  third 
generation  were  to  sell  or  mortgage 
the  same,  it  being  the  testator's  de- 
sire that  the  property  should  remain 
in  the  W.  name.  If  John  should 
die  without  leaving  lawful  issue,  it 
was  the  testator's  will  that  his  daugh- 
ter Ann  should  have  his  share,  sub- 
ject to  the  same  limitations.  If  John 
and  Ann  should  die  under  age,  or 
without  leaving  issue,  the  testator  de- 
vised the  property,  after  deducting  a 
certain  sum  fix)m  the  produce  in  fa- 
vour of  his  (the  testator's)  daughter 
Elizabeth,  to  and  for  the  benefit  of 
the  plaintiffs.  The  testator  had  the 
three  children  named  in  his  will  liv- 
ing at  his  death,  and  no  more.  Eli- 
zabeth died  at  the  age  of  two  years; 
Ann  survived  her,  and  died  at  the 
age  of  nineteen  years,  immarried ;  and 
John,  the  last  survivor,  died,  aged 
thirty  years,  leaving  children,  who 
all  died  unmarried,  and  without  is- 
sue. John,  by  his  will,  devised  part 
of  the  father's  real  estate  to  the  de- 
fendants:— Hddy  first,  that  the  de- 
visees of  John,  the  son,  took  no  estate 
in  the  hereditaments  of  W.  the  father; 
devised  by  his  will;  and,  secondly, 
that  the  plaintiffs  took  the  estates  in 
the  hereditaments  of  W.  the  father, 
and  in  such  manner  as  given  to  them 
by  the  will  of  W.  the  father. 

Where  there  is  a  doubtful  question 
as  to  the  legal  title  to  an  estate  on 
the  construction  of  a  will,  the  prac- 
tice is,  not  to  determine  it  on  demur- 
rer, although  the  inclination  of  the 
Court  may  be  in  favour  of  the  de- 
fendant, but  to  overrule  the  demur- 
rer, without  prejudice  to  the  defend- 
ant's insisting  on  the  same  mat.ters 


by  way  of  answer. — Brownsw&rd  v. 
Edwanrda  referred  to  on  this  point. 
Mortimer  v.  HcvrUeyj  316 

4.  A  testatrix  in  1831  made  a 
will,  bequeathing  as  follows:  "To 
the  three  children  of  my  niece  F.  W., 
the  sum  of  500^.  each."  At  the  date 
of  this  will,  F.  W.  had  three  children 
only,  as  the  testatrix  knew.  F.  W. 
subsequently  had  six  other  children, 
of  the  birth  of  each  of  whom  the  tes- 
tatrix was  informed.  The  testatrix, 
in  1836,  1842,  and  1844,  made  three 
new  wills,  successively  revoking  the 
former,  in  each  of  which  the  bequest 
was  repeated  in  the  same  words : — 
Hdd,  that  the  bequest  in  the  will  of 
1844  must  be  read  as  if  the  word 
"three"  had  been  omitted,  or  had 
been  the  word  "  nine." 

Two  co-defendants  were  examined 
on  behalf  of  defendants  whose  inter- 
ests were  not  identical  with  their 
own: — Held^  that  their  testimony 
was  admissible  in  evidence.  Daniell 
V.  Daniell,  337 

5.  A  testatrix  gave  a  fund  to  A 
and  B.,  who  were  her  executors,  in 
trust  to  place  out  the  same  at  inter- 
est, and  to  apply  the  interest  thereof, 
or  the  principal,  for  the  benefit  of 
Mary  Ann  S.,  in  such  way  as  they 
might,  in  their  discretion,  think  fit, 
during  her  life,  it  being  the  wish  of 
the  testatrix  that  they  ^ould  dispose 
of  the  principal  and  interest,  or  £«ny 
part,  or  should  withhold  the  whole 
and  let  the  interest  accumulate;  and, 
upon  the  decease  of  Mary  Ann  S.,  in 
case  the  trust-fuud,  or  any  part  there- 
of or  interest,  should  then  remain  un- 
disposed o^  upon  trusts  for  other  per- 
sons. A.  and  B.  paid  the  interest  of 
the  trust  fund  and  100^.,  part  of  the 
capital,  to  Mary  Ann  S.,  and  died 
without  any  other  exercise  of  theirdis- 
cretionary  power: — Held,  that  Mary 
Ann  S.  was  entitled  to  the  whole  of 
the  trust  funds.  Gtide  v.  Worthing* 
tan,  389 


fi.  A  testator  directed  ias  debts 
aud  fiiiicrril  expenses  to  l>e  paid,  and 
gave  U>  Ills  wifu  all  lus  estate,  efEects, 
gouJ«,  chattels,  houses,  lauds,  monies, 
securities  foi*  muney,  due  or  growing 
due,  every  matter  and  thing  whatso- 
ever und  wheresoever  the  saiue  might 
be  at  the  time  of  his  decetLse,  for  her 
sole  separate  use  and  benefit;  and  he 
further  directed,  tbat,  at  her  decease, 
whatever  remained  of  his  estate  und 
ofiects  should  go  to  nnd  be  equallj 
divided,  share  aod  share  alike,  among 
certain  specified  persona,  or  such  of 
them  as  should  then  be  living: — - 
Held,  that  there  was  a  substantial 
gift  after  the  widow's  death.  Cwn- 
itabUy.BuU,  411 

7.  Unreceivcd  dividends  held  not 
to  pass  under  a  bequest  of  the  divi- 
dendsand  intorest  of  all  the  testator's 
money  in  the  funds  to  a  legatee  for 
life.     Shore -v.   Weekly,  467 

8.  A  testator,  having  by  his  will 
given  a  legacy  of  SOOOt  to  a  married 
daughter,  made  a  codicil  revoking  the 
legacy,and,  in  lieu  thereof,  gave  25002. 
to  her  husband,  and  25(i(il.  iu  trust  for 
the  daughter  and  her  childi'en,  free 
from  all  ilebts  or  liabilities  of  her  hus- 
band ■.—Held,  that  the  daughter  was 
entitled  to  the  income  of  the  2j00/. 
for  hcv  life,  with  reraaiuder  t«  all  her 
children  as  to  the  capital. 

A  testator  devised  all  his  real  pro- 
perty to  his  youngest  son  and  his  heirs, 
but  if  he  should  die  unmarried,  then 
to  his  sisters  and  their  heirs.  By  a 
codicil,  he  declared  that  he  left  iu  trust 
to  his  executors  the  whole  of  the  pro- 
perty of  every  description  which  he 
had  willed  to  his  youngest  son: — 
Held,  that  the  beneficial  disposition 
made  by  the  will  wna  not  i-evoked,  but 
that  the  executors  took  subject  to  the 
trusts  thereby  declared.  Froggatt  v. 
WardeU,  685 

9.  Devise  unto  and  to  the  use  of 
trustees,  their  hell's  and  assigns,  upon 
trust  to  pay  the  rents  and  pi^fils  to  a 


married  woman,  for  ber  aepumte  dk 
for  life ;  and,  after  her  decease,  in  tmS 
for  all  her  children,  who  should  atbdi 
twenty-one,  CO',  beiugd&ughtera,attaii 
that  age  or  marry,  and  their  heirs  anc 
assigns  for  ever,  as  ten&nts  in  com' 
mon : — Held,  to  give  vested  CAtatn  b 
all  her  children  aa  they  came  into  ex 
iateuc^  subject  to  be  divested  on  tbeii 
deaths  under  twenty-one,  and  (i 
daughters)  unmarried.     RiUy  v.  Gar 
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10,  A  testatrix  bequeathed  a  si 
of  money,  upon  trust  to  pay  the  in 
teredt  for  the  niaintenauce  and  eda 
cation  of  an  infant  legatee,  and  di 
rected,  that,  when  the  legatee  ahouk 
attain  twenty-one,  the  principal  shoul( 
be  paid  to  him ;  but  if  he  should  dii 
before  his  legacy  became  ]iayable 
leaving  lawful  ieeue,  such  issue  ^ouk 
be  entitled  to  the  legacy.  And  tin 
testator  bequeathed  one  moiety  of  hi 
residuary  estate,  ujion  trust,  to  paj 
the  income  to  a  tenant  for  life;  and 
after  ber  death,  to  pay  the  prindpa 
to  the  above-mentioned  legatee^  whei 
his  other  legacy  should  become  pay 
able ;  with  a  bequest  over  in  case  o 
his  death  withoutleavlng  lawful  issue 
The  legatee  died  in  the  lifetime  of  tb 
tenant  for  life,  having  attained  twen 
ty-ono,  but  without  having  been  mar 
ried : — Held,  that  his  reprcseatativei 
were  entitled  to  the  moiety.  Wood 
bwme  V.  Woodlmnie,  6ii 

11.  A  testatrix  bequeathed  300W 
to  a  legatee,  whom  she  appointed  hei 
sole  executiix ;  and  3000/.  in  additioi 
for  the  care  and  trouble  she  would 
have  in  acting  as  executrix.  And 
the  testatrix  bequeathed  all  the  r^ 
residue,  and  remainder  of  her  peraonal 
estate  to  the  same  legatee,  ber  exe- 
cutors, administrators,  and  assigns 
"  well-knowing"  that  she  would  make 
a  good  use  and  dispose  of  it  in  a  man- 
ner in  accordance  with  the  testatrix'^ 
views  and  wishes.  Among  the  tes- 
tatrix's  papers  some  wridiigs  wera 
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found,  made  after  the  passing  of  the 
Wills  Act,  but  not  attested  as  re- 
quired by  that  statute,  denoting  seve- 
ral charitable  as  well  as  other  gifts, 
which  the  testatrix  desired  should  be 
made.  One  of  these  was  headed  "mj 
wishes." 

Hdd,  that  there  was  no  sufficient 
expression  of  intention  that  the  exe- 
cutrix should  take  the  residue  bene- 
ficially, and  that  she  therefore  held  it 
in  trust  for  the  next  of  kin. 

Held,  also,  that  the  unattested  pa- 
pers could  not  be  looked  at  for  the 
purpose  of  ascertaining  what  the  tes- 
tatrix's intentions  were.  Brigga  v. 
Penny,  525 

See  Election,  1. 
Evidence,  1. 
Jurisdiction. 
Power,  2. 

WINDING  UP  ACTS. 

A  a  to  the  Order  to  Wind  up, 

1.  A  member  of  the  managing 
committee  of  a  provisionally  registered 
Railway  Company,  who  had  declined 
to  take  any  shares,  and  to  whom  no 
shares  had  been  allotted,  had  paid 
300/.  to  the  solicitor  employed  on 
behalf  of  the  Comi>any,  for  costs : — 
Held,  that  he  was  entiUed  to  have  the 
Company  wound  up. 

Where  service  on  a  member  is  suffi- 
cient, the  affidavit  of  service  need  only 
state  that  the  person  served  is  a  mem- 
ber.     £x  parte  Cooke,  148 

2.  A  scrip-holder  in  a  provisionally 
registered  Railway  Company,  who  has 
not  signed  the  subscription  contract, 
may  present  a  petition  to  wind  up  the 
Company.     Ex  parte  Capper,  1 

3.  Where  a  shareholder  in  a  Rail- 
way Company  had  applied  to  the 
Court  of  Bankruptcy  for  protection, 
and  had  entered  into  an  arrangement 
with  his  creditors,  under  7  <k  8  Yict. 


c.  70 : — ffeldy  that  he  coidd  not  peti- 
tion to  have  the  Company  wound  up 
under  the  Joint-stock  Companies 
Winding  up  Act,  without  serving  the 
petition  upon  the  trustees  \mder  the 
deed  of  arrangement.  JSxparteWcUter, 

2 

4.  Where  members  of  the  provi- 
sional committee  of  a  projected  Rail- 
way Company  have,  with  others^  in- 
curred liabilities  with  reference  to 
the  intended  Company,  they  are  en- 
titled to  have  the  affairs  of  the  Com- 
pany wound  up,  although  such  liabili- 
ties may  not  affi^ct  the  general  body 
of  subscribers.  Ex  parte  Holing- 
worth,  7 

5.  A  shareholder  in  a  dissolved 
Railway  Company  had  expressed 
himself  satisfied  with  an  account  pro- 
duced to  him,  and  received,  in  1847, 
a  second  dividend  in  part  return  of 
his  deposit,  and  imder  the  designation 
of  a  final  dividend,  leaving  only  22L 
of  his  deposit  unretumed.  In  1849 
he  presented  a  jjotition  to  have  the 
Company  wound  up  under  the  Act  of 
1848,  when  there  appeared  to  be  no 
debts  due  from  the  Company,  nor 
any  assets,  except  such  as  might  be 
procured  from  re-opening  the  ao- 
coimts,  or  recovering  from  subscribers 
the  amounts  impaid  on  their  deposits : 
— Held,  not  a  case  for  a  winding-up 
order,  nor  for  ordering  the  petition 
to  stand  over  to  allow  an  inspection 
of  the  accounts  of  the  Company.  jEx 
parte  Murrell,  4 

6.  Winding-up  order  made  in  the 
case  of  an  Insurance  Company,  which 
had  been  dissolved  and  its  business 
transferred  to  another  office,  there  re- 
maining a  sum  of  4000^.  to  be  divided 
among  the  shareholders.  Ex  pcurte 
Phillips,  3 

7.  The  circumstance  that  policies 
of  a  Life  Insurance  Company  are  still 
in  force,  and  that  the  liabilities  of 
the  Company  upon  them  cannot  be 
settled  for  many  years,  is  not  suffi- 
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cient  to  render  it  inexpedient  to  make 
on  order  for  winding-up  such  a  Com- 
pany, under  the  provisions  of  the 
Joint-stock  Companies  Winding-up 
Act,  1848.     Expcurtelke,  112 

a  A  Company  was  provisionally 
registered  for  making  a  railway  of 
170  miles>  to  complete  the  communi- 
cation from  London,  to  the  Western 
Coast  of  Ireland ;  and  a  subscription 
contract  was  executed,  authorising 
the  directors,  among  other  things,  to 
apply  for  an  Act  to  construct  only  a 
portion  of  the  line  if  they  thought 
fit.  AiterwEurds,  a  portion  of  the 
iM^heme  was  abandoned  by  the  direc- 
tors, and  the  dejK)sits  applied  to  pro- 
cure an  Act,  which  was  obtained,  for 
making  a  poxtioa  of  the  line,  forty 
miles  only: — Hdd,  not  a  proper  case 
for  an  order  upon  the  petition  of  a 
Bcriphokler  under  the  original  agree- 
ment for  winding  up  the  affairs  of 
the  Company,  under  the  provinious 
of  the  Joint-stock  Companies  Wind- 
ing-up Act,  1848.  Expa/rte  Fisher ^ 
Re  Wexford  and  Valencia  Railway 
Cam/panfiy,  116 

9.  By  the  prospectus  of  a  Joint- 
•tock  Company,  provisionally  regis- 
tered in  England,  it  was  proposed  to 
form  a  Company,  to  be  constituted  a 
"Compania  Anonima**  in  Spain,  for 
the  construction  of  a  railway  in  that 
coimtry.  It  was  therein  stated  that 
the  affairs  of  the  Company  would  be 
conducted  by  a  board  of  directors  in 
London,  (where  the  Company  had  an 
office,)  assisted  by  a  committee  in 
Madrid.  The  objects  of  the  Com- 
pany having  failed : — Heldy  that  the 
English  law  applied  to  such  a  Com- 
pany; and  that  it  was  within  the  ju- 
risdiction of  the  Court  to  dissolve  the 
Company  and  wind  it  up. 

In  a  Joint-stock  Company,  pro- 
jected to  consist  of  120,000  shares, 
with  a  deposit  of  21.  a  share,  «53,0()0 
shares  were  subscribed  for,  and  the 
deposits  were  paid  upon  them,  prior 


to  February,  18^.  The  promotei 
obtained  from  the  Spanish  Goven 
ment  a  right  to  construct  a  railwa 
in  Spain,  and  deposited  30,000^  as 
guarantee  for  the  formation  of  tl 
railway,  subject  to  forfeiture  if  th 
works  were  not  proceeded  with.  Tl 
preliminary  surveys  were  made,  be 
litigation  having  arisen  among  tl 
shfureholders,  no  further  progress  wi 
made  in  the  undertaking,  and  tl 
deposits  of  the  Spanish  shareholdei 
were  returned  to  them  by  the  dire 
tors  in  Spain,  upon  an  agreement  \ 
re-advance  them  when  wanted  :- 
Hdd,  a  proper  case  for  ordering  tl 
Company  to  be  wound  up  under  tl 
Joint-stock  Companies  Winding-u 
Acts. 

Setnhle,  that  a  Company  ought  nc 
to  be  charged  with  the  costs  of  moi 
than  one  petition  for  an  order  t 
wind  up  its  affidrs.  Ex  parte  TSimei 
Re  Madrid  and  Valencia  RaUwa 
Company,  12 

10.  Upon  a  petition  to  wind  n 
a  Company  imder  the  Winding-u 
Acts,  a  preliminary  inquiry  was  dj 
rected  as  to  the  expediency  of  makinj 
the  order,  although  the  petition  wa 
unopposed.  Re  Great  Eastern  am 
Western  Railway  Company,         2L 

11.  Where,  upon  a  petitioa  for  ai 
order  under  the  Winding-up  Act,  i 
did  not  appear  that  there  existed  an; 
debt  or  liability  of  the  Company,  o 
that  the  petitioner  had  sustained  o 
was  likely  to  sustain  any  loss  in  re 
spect  of  any  debt  of  the  Company 
and  no  assets  were  shewn  to  exi^ 
except  such  as  might  arise  by  com 
pelling  the  directors  to  make  goo( 
monies  expended  by  them  in  pur 
chasing  shares  to  enhance  the  pria 
of  them  in  the  market : — Heldy  not  i 
proper  case  for  an  order.  And  th< 
transactions  complained  of  having 
occurred  five  years  before  the  pre 
sentation  of  the  petition,  and  having 
been  the  subject  of  an  investigatioc 
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and  a  suit  instituted  four  years  pee- 
viously,  and  compromise,  and  also  of 
another  ])etition  which  had  been 
abandoned  on  a  compromise,  the  new 
petition  was  dismissed  with  costs. 
Ex  pa/rte  Inderwicky  He  Great  Mvoh- 
ster  RaUway  Company,  231 

12.  The  Court  will  not  interfere 
under  the  Winding-up  Acts,  where 
there  are  judicial  grounds  for  holding 
it  not  expedient  to  do  so.  A  Joint- 
stock  Banking  Company,  established  in 
India,  having  correspondents  and  lia- 
bilities in  thiscoimtry,  suspended  pay- 
ment in  India,  and  proceedings  had 
been  taken  there  by  arrangement 
between  certain  shareholders  in  the 
Company  and  some  of  the  creditors, 
in  pursuance  of  which  others  of  the 
shareholders  were  sued,  who  refused  to 
contribute  to  the  payment  of  the  debts 
according  to  an  assessment  unequally 
made.  A  shareholder  who  was  thus 
sued  }>etitioned  to  have  thea£&irsof  the 
Company  wound  up  under  the  Wind- 
ing-up Acts ;  but  the  Court,  presuming 
on  the  whole  against  the  expediency  of 
its  interfering,  declined  to  make  the  or- 
der, leaving  those  concerned  to  their  or- 
dinary remedies.  Ex  parte  WaUon,  Re 
Bank  of  CcdcuUa,  253 

13.  This  Court  will  make  the  usual 
order  for  winding-up  the  afiaiis  of  a 
Company  on  the  petition  of  a  plaintiff 
in  a  suit  against  the  directors  for  a  si- 
milar object,  without  requiring  the 
petitioner  to  pay  the  costs  of  the  suit, 
leaving  the  question  of  the  costs  of  the 
suit  to  be  considered  in  the  suit.  Ex 
parte  — ,  Re  RaMeme  Bitumen  Co,  265 

14.  Where  the  circumstances  of 
the  case  rendered  it  doubtful  whether 
there  ever  had  been  such  a  Company 
as  that  sought  to  be  wound  up,  the 
Court  referred  it  to  the  Master,  to  in- 
quire whether  the  alleged  Company 
ever  existed;  and  if  it  had  existed, 
whether  it  was  proper  that  it  should 
be  wound  up.  Re  North  Western 
Trujik  Company,  266 


15.  A  jpeiitioner  for  the  usual  wind- 
ing up  order,  described  in  his  petition 
as  of  a  place  out  of  the  jurisdiction  of 
the  Court,  was  ordered,  on  the  sug- 
gestion of  the  respondent,  to  give  se- 
curity for  costs,  as  a  preliminary  con- 
dition to  hearing  the  petition. 

Proceedings  had  been  taken  in 
Scotland  against  a  member  of  a  Joint- 
stock  Company,  in  respect  of  liability 
of  the  partnerdiip:: — Held,  a  proper 
case  for  winding  up  the  Company  on 
his  petition.  Ex  parte  Lotto,  Re  Roy<d 
Bank  o/ Australia,  18G 

Practice. 

16.  The  Master  has  jurisdiction  to 
order  substituted  sendee  of  an  order 
upon  a  contributory  for  payment  of 
a  cidL 

Form  of  such  an  order.  Elites  case, 
Re  EoUmaam's  Railway  Locomotive 
aohd  Carriage  Im,provement  Company, 

172 

17.  In  cases  in  which  the  Joint- 
Stock  Companies  Winding-up  Act 
(1848)  requires  service  of  the  peti- 
tion for  winding  up  a  Company  upon 
an  officer  or  member,  there  must,  in 
general,  be  actual  service;  and  an  ap- 
pearance by  counsel  to  consent^  at 
the  hearing,  is  not  sufficient.  Re 
Tring,  Reading,  and  Basingstoke 
Railway  Company,  10 

18.  Service  of  petition  for  wind- 
inig  up  Company  on  its  solicitor,  not 
sufficient  within  10th  section  of  Act. 
Ex  parte  Bale,  Re  Trent  Valley  and 
Chester  and  Holyhead  Continuation 
Railway  Convpcmy,  11 

19.  Formal  service  of  a  petition  for 
winding  up  a  Company  upon  a  secre- 
tary, Hdd  not  requisite,  where  the 
secretary  was  present  when  the  pre- 
sentation of  the  petition  was  agreed 
to,  and  appeared  hy  counsel  to  con- 
sent to  it  at  the  hearing.  Ex  parte 
Wolesey,  Re  Great  Western  RaUway 
Corwpany  of  Bengal,  101 
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20.  A  petition  to  discharge  a  wind- 
ing-up order  must  be  served  on  the 
interim  manager,  if  one  has  been  ap- 
pointed. Ex  parte  Coleman,  Re  Cam- 
brian Junction  Railway  Company, 

139 

21.  The  affidavit  of  service  of  a 
petition  to  wind  up  a  Company  un- 
der the  Winding-up  Acts  must  state 
or  shew  that  the  person  on  v^hom  it 
has  been  served  is  a  member,  officer, 
or  servant  of  the  Company;  and  it  is 
not  sufficient  to  state  that  he  is  a 
member  of  the  provisional  commit- 
tee. Re  London  and  Dublin  Ap- 
proximation Railway  Company,  208 

MisceUaneoiLS. 

22.  The  sharebrokers  of  a  provision- 
ally-registered Company,  who  were 
also  holders  of  shares,  and  had  signed 
the  Company's  deeds,  borrowed  of  the 
directors  part  of  the  Company's  monies, 
to  enable  them  to  complete  a  large 
purchase  of  shares  in  the  market,  and 
deposited  as  a  security  the  purchased 
shares  and  some  of  their  original 
shares: — Held,  that  the  monies  bor- 
rowed were  not  due  from  them  as 
members  and  contributories  of  the 
Company,  so  as  to  authorise  the  Mas- 
ter summarily  to  order  them,  in  that 
character,  to  pay  the  amount  under 
the  66th  section  of  the  Joint-stock 
Companies  Winding-up  Act,  1848. 
Cox^8  case.  Re  Tring,  Reading,  and 
jBa8ing8k>ke  Railway  Company,     180 

23.  The  28th  section  of  the  Joint- 
stock  Companies  Winding-up  Act. 
1848,  providing  that,  immediately 
after  the  appointment  of  an  official 
manager,  the  Master  shall  direct  that 
all  d^ds,  <kc.,  belonging  to  the  Com- 
pany shall  be  delivered  up  by  every 
person  in  whose  custody  they  may  be, 
only  authorises  the  Master  to  make  a 
general  order,  and  does  not  empower 
him  to  make,  ex  i>arte,  an  order  di- 
rected to  a  particular  individual  to 


dehver  up  documents  in  his  custody. 
PelTs  case,  Re  Warwick  and  Worcester 
Railway  Company,  170 

24.  A  plaintiff  in  an  action  at  law 
against  a  member  of  a  Joint-stock 
Company  for  goods  supplied  to  the 
Company,  was  stayed  by  a  Judge  at 
Chambers,  at  the  instance  of  the  de- 
fendant, after  an  order  had  been  made 
to  wind  up  the  Company  under  the 
Winding-up  Act,  until  after  proof  of 
the  debt  should  be  made  before  the 
Master.  The  plaintiff  at  law  then 
went  in  before  the  Master,  who  dis- 
allowed the  proof  The  Court  on  mo- 
tion gave  the  plaintiff  at  law  leave  to 
take  or  prosecute  such  proceedings  at 
law  as  he  might  be  advised.  Arm- 
strong's  ca^e,  Re  Patent  EUtstic  Pate- 
ment    and   KamjttulicKyn    Company, 

140 

25.  It  was  stated  on  behalf  of  the 
official  manager,  that  the  assignees 
of  a  bankrupt  contributory  had  made 
such  payments  in  respect  of  shares 
held  by  the  bankrupt  as  would  render 
the  assignees  personally  liable  as  con- 
tributories, and  that  this  would  ap- 
pear by  the  accoimts  signed  by  the 
assignees,  and  appearing  ujK>n  the 
bankruptcy  proceeilings.  The  Com- 
missioner acting  in  the  bankruptcy 
declined  permitting  the  Registrar  to 
attend  with  the  proceedings  to  verify 
this  statement.  The  official  manai^er 
then  summoned  before  the  Master 
the  surviving  assignee,  who  stated, 
that  he  coidd  not,  without  inspecting 
the  proceedings,  say  whether  he  had 
signed  such  accounts;  and  that  he 
believed  that  he  had  no  right  to  in- 
spect them  for  the  iiurpose  of  enabling 
him  to  answer  the  question.  His 
examination  was  adjourned,  to  enable 
hiur  to  apply  for  leave  to  insi)ect 
them;  but,  on  his  again  appearing, 
he  had  not  done  so : — Held,  that  his 
answei*s  were  unsatisfactory;  and  senh- 
ble,  that  they  rendereti  him  liable  to 
be  committe<l  under  the  12  «fc  13  Vict. 
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c.  108,  8.  19.      Stone's  case.  Re  Ger- 
man Minin<f  Company,  120 

26.  Where  a  winding-up  order  had 
been  obtained  by  a  jHititioner,  who 
abandoned  it,  upon  a  compromise 
with  the  directors,  before  carrying  it 
into  the  Master's  office,  the  Court 
gave  the  prosecution  of  the  order  to 
a  second  petitioner;  and  on  the  death 
of  such  second  petitioner  before  he 
had  taken  any  fiirther  step  in  the 
matter,  the  Court,  upon  an  ex  parte 
motion,  gave  the  carriage  of  the  order 
to  another  shareholder.  Ex  parte 
Baker,  Re  Lame,  Belfast,  andBaUy- 
tnena  Railway  Cotnpayiy,  242 

2  7 .  The  directors  of  a  provisionally- 
registered  Railway  Company  paid  to 
solicitors  employed  by  the  Company 
a  sum  of  money  in  respect  of  their 
bill  of  costs,  which  was  not  then  deli- 
vered, and  which,  when  delivered,  fell 
short  of  the  sum  paid.  The  balance 
was  claimed  by  the  assignees  of  an- 
other solicitor,  who  had  acted  jointly 
with  the  former,  in  respect  of  certain 
extra  costs  not  included  in  the  bill; 
and  the  first-mentioned  solicitors  also 
claimed  a  lien  in  respect  of  subsequent 
costs: — Held,  in*espectively  of  these 
claims,  that  the  balance  was  not  in  the 
hands  of  the  solicitors  as  "  agents  or 
trustees''  for  the  Company,  so  as  to 
give  jurisdiction  to  the  Master,  under 
the  66th  section  of  the  Winding-up 
Act  of  1848,  to  direct  it  to  be  paid  to 
the  official  manager.  HoUingswortJia 
case,  Re  Direct  London  and  Exeter 
Railway  Company,  102 

2^.  An  order  had  been  made  to 
wind  up  a  Company,  but  no  person 
ha<l  been  placed  on  the  listof  contribu- 
tories,  and  no  creditor  had  made  any 
claim.  On  the  application  of  directors 


(who  were  the  holders  of  6490  out  of 
732»5  shares),  the  consent  of  the  offi- 
cial manager  and  original  petitioner, 
and  evidence  that  the  remaining 
shares  could  not  be  heard  of,  and  that 
the  petitioiiei*s  had  paid,  in  respect  of 
liabilities  of  the  Company,  more  than 
the  amount  of  the  assets  in  the  hands 
of  the  official  manager,  the  Court  or- 
dered that  amoimt  to  be  paid  to  the 
])etitioners  on  their  undertaking  to 
account  for  it,  and  stayed  all  proceed- 
ings under  the  winding-up  order.  Re 
Worcester,  Tenhury,  and  Ludlow  Rail- 
way Company,  189 
29.  Leave  given  to  a  person  to  dis- 
pute his  liability  to  be  placed  on  the 
list  of  contributories,  after  he  had  ^act- 
ing under  wrong  advice  as  to  the  law) 
suffered  the  time  appointed  for  that 
purpose  by  the  Master  to  elapse. 
JLLoWs  case,  Re  Liverpool  and  Man- 
cliester  Saw  Mills  and  Timber  Joint- 
stock  Company,  99 

See  Contributory. 
Proof,  1. 

WITNESS. 

Where  it  appeared  upon  affidavit 
thrt  a  material  witness  was  going 
abroad,  an  order  was  made  upon  mo- 
tion that  the  defendant  should  be  at 
liberty  to  examine  him  de  bene  esse; 
and  it  was  held  not  to  be  necessary 
that  the  affidavits  should  disclose  the 
points  to  which  it  was  proposed  to  ex- 
amine the  witness,  or  that  he  was  the 
only  witness  who  could  give  evidence 
on  the  points.     Grove  v.  Young,  397 

See  Evidence  3. 

Winding-up  Acts,  25. 
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